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CASES 


ARGUED  AND  DETERMINED 


IX  THB 


|upr*me  tart  rf  \\i  §Mt  ni  (tagia, 


AT  MILLEDGEVILLE, 

DECEMBER  TERM,  1867 

Present— HIRAM  WARNER,  Chief  Justice. 

IVERSON  L.  HARRIS.     \  r  -^ 
DAWSON  A.  WALKER,  /  J"*9»> 


Samuel  A.  Greer,  administrator  of  James  Greer,  et  al.} 
plaintiffs  in  error,  vs.  George  N.  Henderson,  defendant 
in  error. 

Note. — Judge  Harris  did  not  preside  in  this  case. 

%        When  a  bill  is  filed  on  the  Equity  side  of  the  Court  for  a  partition  of 

I  lands,  and  the  facts  alleged  show  that  a  Court  of  Equity  can  afford 

more  adequate  relief  in  the  case  made  by  the  bill  than  a  Court  of  Law, 

the  jurisdiction  will  be  retained,  (that  Court  having  first  acquired 

jurisdiction,)  and  a  demurrer  thereto  will  be  overruled. 

Equity.     Partition  of  lands.     Demurrer.     Decided   by 
Judge  Clarke.    Terrell  Superior  Court,  June  Term,  1867. 

William  Henderson  died  in  1852,  leaving  real  and  per- 
sonal property  worth  about  fifty  thousand  dollars.    Since 
that,  the  really  has  been  cut  off  into  Terrell  county  by  a 
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change  of  the  county  lines.  Before  this  change,  John  T. 
Howard,  then  of  Lee  county,  now  of  Early  county,  was 
appointed  Administrator  of  Howard,  qualified,  and  took 
upon  himself  the  duties  of  his  office.  (The  Court-House  of 
Lee  county  was  burnt  in  1859,  and  the  records  were  destroyed, 
and  therefore  no  copy  of  the  papers  pertaining  to  the  said 
administration  can  be  produced.) 

Said  Howard  also  in  1854  was  appointed  Guardian  of 
Mahala  Henderson,  (now  the  wife  of  James  W.  Mayo,)  and 
George  N.  Henderson,  heirs  of  said  deceased,  and  from  year 
to  year,  as  such  guardian,  managed  said  estate.  The  prop- 
erty, real  and  personal,  so  held  by  him  as  guardian,  was 
worth  about  thirty-five  thousand  dollars.  The  real  estate 
was  land  lots  Nos.  258,  259,  260,  241,  and  fractional  parts 
of  three  other  lots  adjoining  these,  the  numbers  of  which  are 
unknown  to  the  complainant,  being  eleven  hundred  and  ten 
acres,  more  or  less,  in  the  3d  District  of  originally  Lee,  now 
Terrell  county. 

First,  Howard  gave  off  to  James  Henderson,  the  only 
other  heir  of  said  deceased,  his  proportion  of  said  real  estate, 
and  then  kept,  as  guardian  of  the  other  two,  the  other  lands 
and  the  slaves  together  till  about  January,  1860.  James  W. 
Mayo  wishing  a  settlement  with  Howard  as  to  Mrs.  Mayo's 
share  of  the  estate,  at  November  term,  1859,  of  the  Court  of 
Ordinary  of  Terrell  county,  Howard,  as  such  administrator, 
obtained  an  at  parte  order  to  sell  the  lands  of  deceased.  The 
only  ground  for  the  order  expressed  in  it,  was,  "  it  appearing 
that  it  will  be  for  the  benefit  of  said  estate.,,  Under  this 
or4er,  but  without  advertisement  in  terms  of  the  law  or 
otherwise,  Howard  sold  the  lands  to  Samuel  Greer,  of  Ran- 
dolph county,  Ga.,  and  James  Greer,  of  Terrell  county,  Ga. 
It  is  believed  that  the  manner  of  selling  was  this :  The  lands 
were  bargained  to  the  Greers,  and,  in  order  to  prevent  com* 
petition,  the  land  was  offered  at  the  Court-House  door  in 
Albany,  Dougherty  county,  Georgia,  and  knocked  off  to 
B,  O.  Keaton,  at  sixteen  dollars  per  acre,  and  then  after  the 
public  sale  Keaton  yielded  his  bid,  and  without  again  expos- 
ing it  to  sale,  the  administrator  conveyed  said  lands  to  the 
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Greets,  at  sixteen  dollars  per  acre,  making  sixteen  or  seven- 
teen thousand  dollars.  James  Greer  took  possession  of  said 
lands,  lived  on  and  cultivated  them  till  he  died  in  1864,  and 
since  his  death  his  widow  has  held  and  still  holds  the  lands, 
taking  the  issues  and  profits,  and  claiming  them  as  belonging 
to  her  husband's  estate. 

At  the  same  term  of  said  Court  of  Ordinary,  at  Howard's 
instance,  another  order  was  passed,  reciting  that  James  W. 
Henderson  had  taken  land  lot  No.  253,  and  twenty-seven 
acres  of  No.  252,  in  the  3d  District  of  Terrell  county,  as  his 
distributive  share  of  the  land  of  William  Henderson,  and 
that  Howard,  as  administrator,  wished  to  make  James  W. 
Henderson  a  deed  to  the  same,  and  ordering  that  Howard,  as 
such  administrator,  might  make  the  deed. 

This  was  long  after  James  W.  Henderson  had  taken  pos- 
session of  his  share  of  the  lands,  and  Howard  had  held  the 
balance  as  guardian  for  the  other  heirs,  and  not  as  the  admin- 
istrator of  deceased. 

Howard  is  insolvent,  and  has  made  no  returns  as  such 
guardian.  No  title  to  Samuel  and  James  Greer  is  on  record, 
and  the  interest  claimed  by  each  is  unknown  to  complainant; 
bat  Samuel  Greer  for  himself,  and  as  administrator  of  James 
Greer,  controls  all  of  the  premises.  John  N.  Henderson 
was  a  minor  till  April,  1866.  The  defendants  knew  all 
these  facts  before  they  bought  the  lands. 

Upon  this  state  of  facts,  John  N.  Henderson  contends  that 
said  sale  was, fraudulent  and  void,  and  did  not  divest  his 
title  in  said  lands,  and  that  he  is  entitled  to  one-half  of  the 
rents,  issues  and  profits  of  the  lands  from  the  time  the  Greers 
took  possession  of  them,  which  he  supposes  was  02,200.00 
per  annum,  and  that  the  half  of  the  lands  belonging  to  him 
should  be  apportioned  to  him,  and  he  put  in  possession.  He 
therefore  filed  his  bill  against  Howard,  Louisa  Greer  and 
Samuel  Greer,  to  accomplish  that  purpose.  He  prayed  also 
discovery  from  Samuel  and  Louisa  Greer  and  general  relief. 

To  this  bill  a  demurrer  was  filed.  It  averred  that  there 
was  no  equity  in  the  bill,  there  was  no  such  charge  of  fraud 
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as  to  give  equity  jurisdiction,  and  that  the  averments  of  the 
bill  were  too  vague  and  uncertain. 

The  Court  overruled  the  demurrer  and  refused  to  dismiss 
the  bill,  and  this  is  assigned  as  error. 

H.  Morgan,  (by  W.  A.  Hawkins  and  McKay,)  for 
plaintiff  in  error. 

Wright  &  Warren,  for  defendant  in  error. 
Warner,  C.  J. 

The  error  assigned  to  the  judgment  of  the  Court  below  in 
this  case,  is  in  overruling  the  demurrer  to  the  complainant's 
bill.  This  is  a  bill  filed  for  a  partition  of  certain  lands 
against  the  defendant,  alleging  a  complicated  state  of  facts, 
as  well  as  fraud  in  the  sale  of  the  lands.  The  jurisdiction 
of  Courts  of  Equity  in  cases  of  partition  is  a  very  ancient 
one.  Story's  Com.  on  Equity,  599,  sections  646,  647,  648, 
649.  By  the  Revised  Code,  it  is  declared  that  Courts  of 
Equity  in  this  State  have  jurisdiction  in  cases  of  partition, 
whenever  the  remedy  at  law  is  insufficient,  or  peculiar  cir- 
cumstances render  the  proceeding  in  equity  more  suitable  and 
just.  The  Court  will  mould  its  decree  in  such  cases  to  meet 
the  general  justice  and  equity  of  each  person  entitled — sec- 
tions 3127,  3129.  In  all  cases  of  fraud,  (except  fraud  in 
the  execution  of  a  will,)  equity  has  concurrent  jurisdiction 
with  the  courts  of  law.  Revised  Code,  3115.  The  facts 
alleged  in  the  complainant's  bill,  in  our  judgment,  make  a 
proper  case  for  the  exercise  of  the  powers  and  jurisdiction  of 
a  Court  of  Equity,  and  that  Court  having  first  acquired 
a  jurisdiction  of  the  cause,  the  demurrer  thereto  was  properly 
overruled. 

Let  the  judgment  of  the  Court  below  be  affirmed. 
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John  Doe,  ea?  dem.  of  Wm.  P.  Dearmond,  et  ol.}  plainti  ff 
in  error,  vs.  Richard  Roe,  cqs.  ejector,  and  Isaac  Brook- 
ing, tenant,  defendant  in  error. 

When  D  having  the  legal  title  to  a  lot  of  land,  conveyed  it  to  N,  when  B 
was  in  adverse  possession  thereof:  Held,  that  although  the  deed  from 
D  to  N  was  void,  still  the  legal  title  to  the  land  was  in  D,  and  that  he 
might  maintain  an  action  of  ejectment  upon  that  legal  title  to  recover 
the  possession  of  the  land. 

Ejectment.  Tried  before  Judge  Clarke.  Quitman  Su- 
perior Court.    November  Term,  1866. 

This  action  was  for  lot  number  seventy-nine  in  the  eighth 
district  of  originally  Lee,  now  of  said  county,  upon  the  sev- 
eral demises  of  Boswell  Cook,  William  P.  Dearmond  and 
William  P.  Dearmond  for  the  use  of  John  R.  M.  Neal. 

On  the  trial  plaintiff  read  in  evidence  the  grant  for  said 
lot,  from  the  State  of  Georgia  to  Boswell  Cook,  dated  5th 
November,  1831,  and  a  copy  deed  from  Boswell  Cook  to 
William  P.  Dearmond,  conveying  said  lot,  dated  26th  Sep- 
tember, 1829,  recorded  June  8th,  1860. 

Plaintiff  introduced  as  a  witness  John  M.  Green,  who 
testified  that  Isaac  Brooking  was  in  possession  of  said  lot 
when  the  suit  was  brought,  to-wit:  16th  March,  1854,  and 
had  been  in  possession  eight  or  nine  years  before  that  date ; 
that  Brooking  told  him,  in  the  Spring  of  1852,  that  "he 
had  no  title  to  the  lot  and  did  not  claim  it  as  his  own,  but 
would  give  it  up  to  the  true  owner  when  he  came,  that 
Neal's  title  was  a  forgery,  and  he  would  not  give  it  up  to 
Neal,"  that  the  cleared  land  was  about  seventy-five  or  eighty 
acres,  and  worth  on  an  average  three  dollars  per  acre  per 
annum  for  rent,  from  16th  March,  1854,  to  the  time  of  this 
trial  and  Brooking  exercised  acts  of  ownership  over  said  lot. 

Plaintiff  then  read  the  answers  of  Nathan  R.  Gilbert 
to  interrogatories,  as  follows :  I  know  Neal  and  Brooking, 
bat  none  Of  the  other  parties ;  and  know  the  lot  in  dispute, 
and  have  known  it  fifteen  years  or  longer.  Isaac  Brooking 
is  now  (17th  May,  1861),  in  possession  of  said  lot,  and  went 
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into  possession  about  1845.  I  heard  Brooking  say  he  had 
no  right  or  claim  to  the  lot,  and  would  give  possession  when 
the  proper  owner  demanded  it.  I  think  this  conversation 
was  in  1850.  John  Scroggins  was  present.  Brooking  was 
in  possession  in  1854.  There  are  about  fifty  or  sixty  acres 
of  cleared  land,  I  suppose,  on  the  lot,  and  they  are  worth 
two  dollars  and  a  half  per  acre  for  rent  per  annum. 

Plaintiff  next  read  the  answers  of  William  E.  Atkinson 
to  interrogatories.  He  answered  that  he  knew  Brooking  was 
a  squatter  or  intruder  on  said  lot,  and  had  heard  Brooking 
say  that  he  had  no  title  to  the  land. 

Plaintiff  read  the  answers  of  John  T.  Scbogoins  to  inter- 
rogatories. He  testified  that  he  knew  the  lot  in  dispute, 
and  for  several  years  lived  on  the  adjoining  lot,  that  Brook- 
ing had  no  title  to  said  lot  up  to  January,  1848.  Witness 
considered  him  a  squatter  or  intruder.  Witness  made  two 
unavailing  trips  in  search  of  the  drawer  to  buy  the  lot 
It  was  understood  by  witness  and  Brooking,  that  if  witness 
succeeded  in  getting  the  lot,  Brooking  was  to  have  all  of  it 
lying  North  of  the  Holannee,  and  witness  all  on  the  South 
side.     Brooking  disclaimed  having  any  title  to  it,  etc. 

Here  plaintiff  nested  his  case. 

Defendant  had  plead  former  recovery  and  the  Statute  of 
Limitations. 

Defendant  read  in  evidence  a  deed  from  Wm.  P.  Dear- 
mond  to  John  R.  M.  Neal  for  said  lot,  (drawn  from  Neal's 
possession,)  dated  29th  August,  1850,  and  recorded  12th 
September,  1850. 

Defendant  then  read  in  evidence  the  original  declaration, 
(in  Jones'  Forms,)  process,  verdict  and  judgment  in  the  case 
of  John  R.  M.  Neal  vs.  Isaac  Brooking  for  said  land,  sued 
to  October  Term,  1850,  of  Randolph  Superior  Court,  and 
verdict  and  judgment  for  the  defendant  in  April,  1855. 

Defendant  read  the  answers  of  Isaac  Newell,  William 
V.  Kerb  and  John  Mann  to  interrogatories,  taken  29th 
October,  1858,  who  testified  that  they  lived  in  Richmond 
county  at  the  date  of  said  deed,  and  long  before  and  after, 
had  held  county  offices  therein,  etc.,  were  well  acquainted  in 
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Augusta  and  vicinity,  and  knew  no  such  man  in  the  county 
or  elsewhere  as  Boswell  Cook. 

Defendant  offered  in  evidence  the  certificate  of  Benjamin 
F.  Hall,  Clerk  of  the  Inferior  Court  of  Richmond  county, 
dated  5th  September,  1858,  which  stated  that  he  had  exam- 
amined  the  Tax  Digests  of  said  county,  (the  originals  of 
which  were  of  file  in  his  office,)  from  1820  to  1827  inclusive, 
and  that  the  name  Boswell  Cook  does  not  appear  on  any  of 
aid  books. 

So  much  of  said  certificate  was  read  over  the  objection  of 
plaintiff's  attorney.     It  was  objected  to  as  being  irrelevant. 

Defendant  closed. 

Plaintiff  in  rebuttal  offered  to  read  the  answers  of  Jona- 
than C.  Fentress,  the  foreman  of  the  jury  which  tried  the 
case  of  Neal  vs.  Brooking,  the  proceedings  of  which  defend- 
ant had  read  in  evidence.  The  Judge  rejected  said  evidence 
as  irrelevant. 

The  questions  and  answers  were  as  follows : 

Interrogatory  :  Please  look  on  the  annexed  declaration 
and  say  whether  or  not  the  verdict  thereon  is  signed  by  you, 
whether  or  not  you  were  on  the  jury  that  tried  the  case  and 
rendered  the  verdict  thereon  ?  If  you  were  on  said  jury, 
state  upon  what  grounds  the  verdict  was  rendered.  State 
whether  or  not  it  was  rendered  upon  the  title  being  in  the 
defendant,  or  for  what  reason  it  was  given. 

Answer:  The  verdict  on  the  annexed  declaration  was 
signed  by  me  as  foreman  of  the  jury.  I  was  on  the  jury 
that  tried  the  case  and  rendered  the  verdict  thereon.  The 
grounds  was  on  the  evidence  of  adverse  possession  and  a 
charge  of  the  Court  upon  the  Statute  of  8th  Henry,  making 
Real's  title  void.  It  was  not  upon  the  title  being  in  the 
defendant 

Plaintiff  then  proposed  to  prove  by  Arthur  Hood  that 
he  was  counsel  in  said  case  of  Neal  vs.  Brookings,  was 
present  at  the  trial,  heard  the  evidence  and  charge  of  the 
Court,  that  one  of  the  matters  in  issue  was  the  adverse  pos- 
Masion  of  Brooking  at  the  time  the  deed  was  made  by  Dear- 
mond  to  Neal,  that  the  Judge  charged  the  jury  that  if  they 
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believed  from  the  evidence  that  Brooking  was  in  possession 
of  the  lot  in  dispute  and  claiming  it  as  his  own,  at  the  date 
of  the  deed,  then  the  deed  from  Dearmond  to  Neal  was  void, 
and  the  jury  most  find  for  the  defendant.  The  Court  re- 
fused to  allow  said  testimony  introduced,  as  he  certifier 
because  of  irrelevancy* 

Plaintiff  then  read  in  evidence  an  agreement  of  R.  C. 
Carithers,  defendant's  attorney,  and  £..  Hood,  plaintiff's 
attorney,  as  to  a  motion  for  a  new  trial  in  the  case  of  Neal 
v*.  Brooking  aforesaid.  What  this  agreement  was  does  not 
appear  in  the  record. 

The  evidence  here  closed. 

The  verdict  was  for  the  defendant. 

Afterwards,  the  plaintiff  in  error  moved  for  a  new  trial  on 
the  following  grounds : 

Because  the  verdict  was  contrary  to  law  and  contrary  to 
evidence. 

1st.  Because  the  Court  erred  in  rejecting  the  Fentress 
interrogatories. 

2d.  Because  the  Court  refused  to  charge,  as  requested,  in 
writing,  that  negative  testimony  of  witnesses  that  they  were 
well  acquainted  in  Richmond  county,  and  did  not  know 
Boswell  Cook,  would  not  outweigh  and  set  aside  the  grant 
from  the  State  to  Boswell  Cook  for  the  lot  of  land  in  dis- 
pute. 

3d.  Because  the  Court  erred  in  refusing  to  charge,  when 
asked  by  plaintiff's  counsel,  that  by  the  decision  of  the  Su- 
preme Court,  the  statute  of  32d  Henry,  Sth,  against  the 
purchase  of  land  while  there  was  an  adverse  claimant  in 
possession,  rendering  the  deed  void,  was  of  force  when  the 
verdict  was  rendered  in  1855  in  the  case  of  Neal  vs.  Brook* 
ing,  and  if  the  jury  believe  from  the  evidence  that  Brooking 
was  in  adverse  possession  when  the  deed  was  made  from 
Dearmond  to  Neal,  claiming  title  that  the  deed  was  void, 
and  if  so  void,  the  judgment  in  that  case  was  not  a  bar  in 
this. 

4th.  Because  the  Court  erred  in  charging  the  jury  that  if 
the  title  was  shown  out  of  Cook  into  Dearmond,  the  plaintiff 
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could  not  recover  on  the  demise  from  Cook  ;  and  if  the  title 
was  shown  out  of  Dearmond  into  Neal,  they  could  not  find 
on  the  demise  from  Dearmond ;  and  if  the  title  was  shown 
to  be  in  Neal,  then  the  plaintiff  could  not  recover,  if  they 
believed  there  was  a  verdict  for  Brooking  in  the  statutory 
action  of  Neal  vs.  Brooking,  after  the  date  of  the  deed  of 
Dearmond  to  Neal. 

5th.  Because  the  Court  erred  in  permitting  counsel  to  read 
to  the  jury  as  evidence  the  certificate  of  B.  F.  Hall,  against 
the  objection  of  plaintiff's  counsel. 

The  Court  charged  and  refused  to  charge  as  set  forth  in 
said  motion.  He  says,  in  his  certificate,  that  he  refused  the 
charge  in  the  2d  ground  because  he  understood  defendant 
did  not  insist  that  Cook  never  lived  in  Richmond  county 
or  that  his  deed  was  a  forgery,  and  the  charge  in  4th  ground, 
because  he  thought  there  was  no  evidence  to  support  such 
charge.  The  Court  refused  the  new  trial,  and  plaintiff  in 
error  excepted,  and  assigns  said«refusal  as  error. 

A.  Hood,  W.  D.  Kiddoo,  for  plaintiff  in  error. 

E.  L.  Douglass,  for  defendant  in  error. 

Wakner,  C.  J. 

The  main,  and  controlling  question,  in  this  case,  is  whether 
the  plaintiff  can  recover  on  his  demise  from  Dearmond,  in 
view  of  the  facts  disclosed  by  the  record.  There  are  three 
demises  in  the  plaintiff's  declaration — one  from  Boswell 
Cook,  one  from  William  P.  Dearmond,  and  one  from  William 
P.  Dearmond  for  the  use  of  Neal.  The  plaintiff  read  in 
evidence  a  grant  from  the  State  to  Boswell  Cook,  and  a  deed 
from  Cook,  the  drawer  of  the  lot  of  land  in  dispute,  to 
Dearmond,  dated  26th  September,  1829.  The  defendant 
read  in  evidence  a  deed  from  Dearmond  to  Neal,  dated  29th 
August,  1850,  conveying  to  him  the  lot  of  land  in  contro- 
versy. At  tlie  time  of  the  execution  of  the  deed  from  Dear* 
mood  to  Neal,  Isaac  Brookings  was  in  possession  of  the  lot 
of  land.    The  deed  from  Dearmond  to  Neal  "being  void,  on 
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the  ground  of  Brooking's  adverse  possession  at  the  time  it 
was  executed,  can  the  plaintiff  recover  the  possession  of  the 
land,  on  his  demise  from  Dearmond  ?  This  is  the  question 
in  the  case. 

This  case  has  already  been  before  this  Court  for  error 
assigned  to  the  rulings  of  the  Court  below  twice — Brooking 
vs.  Dearmond,  27th  Ga.  Rep.,  58,  and  Doe,  ex  dem.  Dearmond, 
30th  Ga.  Rep.,  632.  The  decisions  of  this  Court  upon  the 
question  now  involved  in  the  case,  are  in  direct  conflict,  as  we 
understand  them  ;  that  is  to  say,  upon  the  question,  whether 
the  plaintiff  can  recover  the  land  upon  the  demise  of  Dear- 
mond, provided  the  deed  from  Dearmond  to  Neal  is  void. 
In  the  case  of  Brooking  w.  Dearmond,  this  Court  say: 
"Now,  if  the  charge  had  been,  that,  although  Dearmond 
having  the  title  in  him,  had  conveyed  to  Neal,  yet  Dearmond 
ought  nevertheless  to  recover,  provided  the  conveyance  to 
Neal  was,  on  some  account,  void,  the  charge  would  have  been 
right :  that  is,  it  would,  if  authorized  by  the  evidence,  for,  in 
that  case,  the  conveyance  to  Neal  being  void,  would  count 
for  nothing,  and  the  entire  title  would  be  in  Dearmond" 
Again,  in  discussing  the  effect  of  the  judgment  in  the  former 
suit,  this  Court  said:  "What  the  judgment  in  the  former 
suit  said,  was,  that  Neal  was  not  entitled  to  the  land ;  but 
this  was  not  saying  that  Dearmond  might  not  be  entitled  to 
it  No ;  it  was  not  saying  so,  even  if  Neal  was  claiming 
under  Dearmond,  for  it  might  have  been  that  his  deed  from 
Dearmond  was,  for  some  cause,  void,  in  which  case  his  failure 
to  recover  would  not  only  be  entirely  consistent  with  Dear-* 
mond's  having  the  title,  *  *  *  *  the  void  deed  never 
having  had  efficacy  to  draw  the  title  out  of  Dearmond."  What 
we  understand  from  the  decision  of  the  Court  in  that  case,  is, 
that  although  the  deed  from  Dearmond  to  Neal  may  have 
been  void,  yet  the  plaintiff  could  recover  on  his  demise  from 
Dearmond,  the  void  deed  to  Neal  never  having  had  efficacy  to 
draw  the  title  to  the  land  out  of  Dearmond.  When  this  case 
came  before  this  Court  the  second  time,  Doe,  ex  dem.,  Dearmond 
vs.  Roe,  et  al.,  after  stating  the  facts  of  the  case,  the  Court  say : 
"On  these  facts  the  plaintiff  was  not  entitled  to  a  verdict 
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Not  on  the  demise  from  Dearmond,  because  the  deed  from 
him  to  Neal  conveyed  the  legal  title  out  of  him.  Nor  on  the 
demise  from  Neal,  because  the  judgment  recovered  in  the 
former  suit  barred  his  right  to  recover.  Nor  on  the  demise 
from  Dearmond  for  the  use  of  Neal,  because  the  deed  to 
Neal  conveyed  the  equitable  as  well  as  the  legal  title  to  Neal" 
This  last  decision  of  the  Court,  as  we  understand  it,  is  to 
the  effect  that  the  plaintiff  cannot  recover  on  the  demise 
from  Dearmond,  although  the  deed  from  Dearmond  to  Neal 
may  have  been  void.  In  this  last  case,  the  Court  bases  its 
judgment  upon  the  idea  that  the  deed  from  Dearmond  to 
Neal  conveyed  the  title  to  the  land  out  of  Dearmond,  the 
plaintiff's  lessor. 

In  consequence  of  these  conflicting  views  of  the  Court, 
heretofore  expressed,  upon  the  facts  of  this  case,  we  have 
felt  some  degree  of  embarrassment.  The  Court  below 
charged  the  jury,  that  "if  the  title  was  shewn  out  of  Dear- 
mond into  Neal,  they  could  not  find  on  the  demise  from 
Dearmond."  According  to  the  law,  as  we  understand  it, 
applicable  to  the  facts  of  this  case,  the  charge  of  the  Court 
to  the  jury  was  error.  As  the  deed  from  Dearmond  to  Neal 
was  executed  at  the  time  of  the  adverse  possession  of  the 
land  by  Brooking,  it  was  void,  and  the  legal  title  to  the  land 
remained  in  Dearmond,  so  as  to  enable  him  to  maintain  an 
action  of  ejectment  upon  it,  and  that  such  void' deed  cannot 
be  set  up  by  the  defendant  to  the  prejudice  of  that  title. 
The  legal  title  to  the  land  was  in  Dearmond,  the  plaintiff's 
lessor,  and  the  void  deed  to  Neal  did  not  pass  or  convey  that 
legal  title  out  of  him.  In  the  case  of  Williams  vs.  Jackson, 
(5th  John.  Rep.,  4,  9,)  it  was  held,  that  "  if  a  person  out  of 
possession  conveys  land,  held  adversely  by  another,  such  con- 
veyance is  void :  but  the  title  remains  in  the  grantor,  so  as 
to  enable  him  to  maintain  ejectment"  Brinly  vs.  Whiting, 
5th  Pickering's  Rep.,  347,  to  the  same  point  The  title  of 
Dearmond  has  not  been  adjudicated  in  the  Court  below,  and 
the  former  recovery,  as  to  the  title  of  other  parties,  cannot 
affect  his  title  to  the  land. 

Let  the  judgment  of  the  Court  below  be  reversed. 
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John  W.  Baker,  plaintiff  in  error,  vs.  Edward  T.  Shep- 
herd, administrator,  etc.,  of  John  T.  Warren,  defendant 
in  fi.  fa.f  and  L.  Bryan,  claimant,  defendants  in  error. 

1.  When  a  mortgage  was  executed  by  two  tenants  in  common,  and  a 
judgment  of  foreclosure  was  had  thereon  against  one  of  them,  and  a  fi.  fa. 
issued  upon  such  judgment,  commanding  the  sheriff  to  make  the 
money  out  of  the  interest  of  the  defendant  in  the  mortgaged  premises, 
and  the  sheriff  levied  the  fi.  fa.  upon  the  one  undivided  half  of  the 
mortgaged  premises,  describing  the  same  by  number  and  district: 
Held,  that  the  law  defines  the  interest  of  tenants  in  common  to  be 
equal,  in  the  absence  of  proof  to  the  contrary,  and  that  the  sheriff  did 
not  transcend  his  authority  in  levying  upon  the  one-half  undivided 
interest  of  the  tenant  in  common  ;  that  his  interest  as  specified  in  the 
fi.  fa.  the  law  declares  to  be  an  equal  interest  with  his  co-tenant,  and 
that  such  fi.  fa.  with  the  levy  thereon  was  admissible  in  evidence  to 
the  jury  on  the  trial  of  a  claim  case. 

2.  Held,  also,  that  when  the  Court  rejected  the  plaintiff's  fi.  fa.,  when 
offered  in  evidence  on  the  trial  of  a  claim  case,  it  was  error  to 
allow  a  verdict  to  be  taken  for  the  claimant ;  the  Court  should  have 
dismissed  the  plaintiff's  case. 

Claim.  Decided  by  Judge  Clarke.  Stewart  County, 
April  Term,  1867. 

John  T.  Warren  and  Charles  H.  Warren,  on  the  1st  Sep- 
tember, 1840,  mortgaged  to  John  W.  Baker  land  lot  forty- 
eight  in  the  twenty-second  district  of  Stewart  county,  and 
the  South-west  corner  of  lot  number  sixty,  in  the  same  dis- 
trict, to  secure  two  promissory  notes  for  $1632.40  and 
$268.98  respectively.  John  T.  Warren  died  and  Shepherd 
became  his  administrator. 

At  April  term,  1848,  of  the  Superior  Court  of  said  county, 
a  rule  nisi  for  foreclosing  said  mortgage  was  taken  against  said 
administrator.  At  October  term,  1848,  this  rule  was  made 
absolute.  Subsequently  a  fi.  fa.  was  issued,  commanding 
the  proper  officers,  that,  "of  the  goods  and  chattels,  lands 
and  tenements  of  the  interest  of  John  T.  Warren,  deceased1', 
in  said  land,  they  should  make  the  principal,  interest  and 
costs  of  the  judgment  "recovered  against  Edward  T.  Shep- 
herd, administrator  of  the  estate  of  said  John  T.  Warren, 
deceased,  on  foreclosure  of  a  mortgage  executed  by  Charles 
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H.  Warren  and  said  John  T.  Warren,  deceased/'  made  and 
delivered,  etc.     The  fi.  fa.  is  otherwise  in  the  usual  form. 

On  the  2d  September,  1847,  this  fi.  fa.  was  levied  upon 
"the  interest  of  John  T.  Warren,  deceased,  being  one-half" 
of  said  lands.  At  April  term,  1849,  the  fi.  fa.  was  amended 
so  as  to  read,  that  "of  the  interest  of  John  T.  Warren, 
deceased,  in  the  following  lands,"  etc.,  and  on  the  10th 
April,  1850,  the  fi.  fa.  was  again  levied  "  upon  the  undi- 
vided interest  of  John  T.  Warren,  deceased,  the  same  being 
an  undivided  one-half  interest  in  and  to "  said  lands,  and 
Bryan  claimed  the  lands  and  issue  was  joined  on  this  claim 
at  April  term,  1850.  Again,  in  April,  1859,  the  fi.  fa.  and 
judgment  was  amended  by  inserting  the  words  "the  undi- 
vided one-half"  before  the  words  "interest  of",  etc. 

Upon  the  trial,  when  the  fi.  fa.  was  offered  in  evidence,  it 
was  objected  to,  because  it  did  not  show  what  was  the  interest 
of  John  T.  Warren  in  the  mortgaged  premises.  The  Court 
refused  to  allow  the  fi.  fa.  and  levies  to  be  read  in  evidence. 
Plaintiff  then  proved  that  John  T.  Warren  was  in  pos- 
session of  said  lands  at  and  after  the  date  of  the  mortgage, 
and  closed.     Claimant  introduced  no  testimony. 

The  Court  directed  plaintiff's  counsel  to  proceed  with  his 
argument,  which  he  declined,  because,  as  he  said,  he  had  no 
fi.  fa.  in  evidence.  The  Court  inquired  if  he  would  with- 
draw the  case  from  the  jury,  and  he  said  no,  and  though 
called  on  by  the  Court  to  make  some  motion,  refused  to 
make  any  whatever. 

Claimant's  counsel  proposed  for  the  jury  to  be  charged, 
and  that  they  render  a  verdict,  to  which  plaintiff  objected, 
on  the  ground  that  the  evidence  of  the  fi.  fa.  and  levy  hav- 
ing been  excluded,  there  was  no  issue  for  the  jury  to  try. 

The  Court  charged  the  jury,  "  If  the  plaintiff  has  no 
ji  fa.  in  evidence  before  you,  it  is  your  duty  to  find  for 
claimant  the  property  not  subject."  The  jury  found  the 
property  not  subject. 

A  motion  was  made  to  set  aside  the  verdict,  because  the 
.  Court  erred  in  holding  that  said  fi.  fa.  and  levy  did  not 
sufficiently  show  what  was  the  interest  of  said  Warren  in 
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the  said  lands,  and  that  the  j?.  /a.  was  inoperative;  in 
refusing  to  allow  the  fi.  fa.  and  levies  to  be  read  to  the 
jury ;  in  allowing  the  jury  to  pass  upon  the  case  under  the 
circumstances ;  in  charging  the  jury  as  he  did,  and  because 
the  verdict  was  contrary  to  law  and  to  evidence. 

This  motion  was  overruled,  and  plaintiff  assigns  this 
ruling  as  error,  on  the  grounds  aforesaid. 

B.  S.  Worrill,  L.  T.  Downing,  for  plaintiff  in  error. 

J.  L.  Wimberly,  E.  H.  Beal,  represented  by  the  Re- 
porter, for  defendant  in  error. 

Warner,  C.  J. 

There  are  two  errors  assigned  to  the  judgment  of  the  Court 
below  in  this  case.  First,  in  rejecting  the  mortgage  fi.  fa. 
when  offered  in  evidence  to  the  jury.  Second,  in  allowing 
the  jury  to  pass  upon  the  merits  of  the  case  after  the  fi*  fa. 
had  been  rejected,  and  return  a  verdict  for  the  claimant. 

1.  The  fi.  fa.  was  issued  upon  the  judgment  of  foreclo- 
sure of  a  mortgage  against  the  administrator  of  John  T. 
Warren,  deceased.  It  appears  from  the  record,  that  John 
Warren,  before  his  death,  and  Charles  H.  Warren,  as  tenants 
in  common,  mortgaged  the  premises  described  in  the  mort- 
gage deed  to  Baker,  the  plaintiff,  to  secure  the  payment  of 
two  promissory  notes.  The  judgment  of  foreclosure  was 
against  Shepherd,  the  administrator  of  John  T.  Warren. 
The  fi.  fa.  commanded  the  sheriff  to  make  money  out  of 
the  interest  of  John  T.  Warren,  deceased,  in  the  land  des- 
cribed in  the  mortgage,  upon  the  judgment  of  foreclosure, 
against  his  administrator,  to-wit :  lot  number  forty-eight, 
and  the  south-west  corner  of  lot  number  sixty,  in  the  twen- 
ty-second district  of  Stewart  county.  The  sheriff  levied 
the  mortgage  fi.  fa.  "upon  the  interest  of  John  T.  Warren, 
deceased,  the  same  being  the  undivided  one-half  interest  in 
and  to  the  following  lands,  to-wit :  Number  forty-eight,  in 
the  twenty-second  district  of  Stewart  county,  and  the  south- 
west corner  of  lot  number  sixty,  in  the  same  district  of  said 
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county."  The  property  levied  upon  by  the  sheriff  was 
claimed  fay  Bryan.  Upon  the  trial  of  the  claim  case  in  the 
Court  below,  the  plaintiff  proved  that  John  T.  Warren  was 
in  possession  of  the  mortgaged  premises  at  the  time  of  the 
execution  of  the  mortgage,  "\Vhen  the  plaintiff  offered  the 
mortgage  fi.  fa.  in  evidence  to  the  jury,  the  claimant  objected 
on  the  ground  that  the  fi.  fa.  did  not  show  what  was  the 
interest  of  John  T.  Warren  in  the  mortgaged  premises.  The 
Court  sustained  the  objection,  and  ruled  out  the  fi.  fa. 

John  T.  Warren  and  Chas.  H.  Warren  jointly  mortgaged  the 
land  as  tenants  in  common,  at  least  that  is  the  legal  presump- 
tion in  the  absence  of  any  evidence  to  the  contrary.  By  the 
2282d  section  of  the  Code,  tenants  in  common  will  be  held 
to  have  equal  shares  in  the  property,  unless  the  contrary 
appears.  Shields  vs.  Stark,  14th  Ga.  Rep.,  429.  The  interest 
of  John  T.  Warren  in  the  mortgaged  premises  was  the  one- 
half  undivided  interest  therein,  so  far  as  the  record  discloses 
the  facts.  The  fi.  fa.  commanded  the  sheriff  to  levy  upon 
the  interest  of  John  T.  Warren  in  the  mortgaged  premises, 
and  he  levied  upon  the  undivided  one-half  interest  therein 
as  his  property  in  the  same.  The  law  defines  his  interest  as  a 
tenant  in  common,  and  the  sheriff  levied  the  mortgage ^/i.  fa. 
upon  that  interest,  no  more,  no  less ;  that  interest  is  certain, 
which  the  law  declares  to  be  certain.  In  Whately  vs.  New- 
som,  10th  Ga.  Rep.,  77,  the  sheriff  did  not  describe  the 
interest  in  the  land  to  be  sold :  here  the  interest  of  the 
defendant  is  described  in  the  sheriff's  levy  explicitly,  and 
although  the  fi.  fa.  does  not  describe  his  interest,  yet  the  law 
declares  what  it  is,  and  the  sheriff  has  not  transcended  his 
authority  in  making  the  levy.  This  mortgage  has  been 
before  this  Court  on  a  former  occasion.  In  Baker  vs.  Shep- 
herd, et  al.,  (30th  Ga.  Rep.,  706,)  this  Court  held,  that  "  where 
two  give  a  lien  on  their  separate  interest  in  the  same  property 
to  a  common  creditor,  the  mortgage  may  be  foreclosed  sepa- 
rately against  each."  John  T.  Warren  mortgaged  his  interest 
in  the  land,  the  mortgage  has  been  foreclosed  as  to  that 
interest — the  law  defines  that  interest  as  a  tenant  in  common, 
the  fi.  fa.  commanded  the  sheriff  to  levy  upon  that  interest, 
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and  he  has  done  so.  Andrews  vs.  Murphy,  12th  Ga.  Rep., 
431.  In  our  judgment,  the  mortgage  fi.  fa.  under  the  state 
of  facte  presented  in  this  record,  ought  to  have  been  admitted 
in  evidence  to  the  jury. 

2.  It  is  also  our  judgment,  that  when  the  fi.  fa*  was  rejected 
by  the  Court,  and  the  plaintiff  had  no  case  before  it,  that 
the  Court  should  have  dismissed  it,  and  not  have  allowed  the 
jury  to  find  a  verdict  for  the  claimant  in  the  case. 

Let  the  judgment  of  the  Court  below  be  reversed. 


Jehu  Phillips,  plaintiff  in  error,  vs.  William  S.  Gaston, 

defendant  in  error. 

When  the  defendant  in  1S68  tendered  the  plaintiff  Confederate  money  in 
payment  of  a  note  made  March,  1861,  which  the  plaintiff  refused  to 
receive,  saying,  "that  he  could  not  use  it,  and  that  he  had  become 
paymaster  to  some  heirs.'9  Held,  that  the  plaintiff  had  the  right  to 
refuse  Confederate  money  in  payment  of  his  debt  at  the  time  it  was 
offered,  and  that  it  was  not  a  legal  tender  in  payment  thereof,  under 
the  evidence  in  the  case.        • 

Motion  for  new  trial.  Decided  by  Judge  Clarke.  Ran- 
dolph Superior  Court.     May  Term,  1867. 

William  S.  Gaston  sued  Jehu  Phillips,  upon  a  promissory 
note  for  $1,283.70,  made  and  delivered  to  him  by  Phillips, 
on  the  13th  March,  1861,  and  due  25th  December,  1862, 
with  .interest  from  date.  The  defendant  plead  that  he  had, 
on  the  1st  May,  1863,  tendered  the  amount  due  on  said  note, 
in  Confederate  States  treasury  notes,  to  plaintiff,  who  refused 
to  receive  them,  not  because  of  the  character  of  the  currency 
tendered,  nor  did  he  then  demand  specie  in  payment. 

On  the  trial  plaintiff  read  in  evidence  his  note  and  closed. 
This  note  was  credited  with  $700.00,  October  20th,  1866, 
$317.53,  October  31st,  1866,  and  $460.85,  November  16th, 
1866. 

The  defendant  read  the  interrogatories  of  Uriah  Phil- 
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lips,  who  testified  that  the  note  was  given  for  negroes, 
which  defendant  re-sold  in  1862,  or  early  in  1863,  that  he 
tendered  in  May,  1863,  and  again  between  May  and  Septem- 
ber, ]  863,  as  agent  for  defendant  to  plaintiff  the  amount  due 
on  said  note  in  Confederate  States  treasury  notes,  plaintiff 
refused  to  take  the  money,  he  made  no  demand  of  specie,  but 
said  he  could  not  use  the  Confederate  money,  and  that  he 
could  not  receive  Confederate  money  as  he  had  become  pay- 
master for  some  heirs. 

The  Court  charged  the  jury  as  follows : 

The  defendant  having  tendered  the  plaintiff  the  amount  of 
the  debt,  and  the  plaintiff  having  declined  to  take  it,  you 
must  decide,  from  the  evidence,  what  reason  plaintiff  gave  for 
declining  the  money.  If  he  declined  it  expressly  because  it 
was  Confederate  money,  or  because  he  could  not  use  Confed- 
erate money,  that  objection  defeated  the  tender,  and  you 
should  find  for  the  plaintiff  the  amount  claimed. 

The  verdict  was  for  the  defendant. 

Plaintiff  moved  for  a  new  trial  because  the  Court  erred  in 
his  said  charge  as  to  tender  in  Confederate  money,  and  be- 
cause the  verdict  was  contrary  to  the  charge  of  the  Court,  the 
law,  etc. 

The  Court  granted  a  new  trial,  and  this  is  assigned  as 
error. 

H.  Fielder,  for  plaintiff  in  error. 

W.  D.  Kxddoo,  represented  by  A.  Hood,  for  defendant  in 
error. 

Warner,  C.  J. 

In  this  case,  the  record  shows  that  the  defendant  tendered 
the  plaintiff  the  amount  due  upon  the  note  in  Confederate 
money  in  1863.  The  plaintiff  refused  to  take  it,  saying,  "that 
he  could  not  use  the  Confederate  money,  and  that  he  had 
become  paymaster  to  some  heirs."  Under  the  charge  of  the 
Court  the  jury  found  a  verdict  for  the  defendant.  The  Court 
granted  a  new  trial  which  is  assigned  as  error.  We  find  no 
3 
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error  in  the  charge  of  the  Court  to  the  jury,  upon  the  facts  of 
this  case  as  disclosed  by  the  record.  The  verdict  was  mani- 
festly  against  the  charge  of  the  Court,  as  to  the  law  by  which 
the  jury  should  have  been  governed,  and  there  is  no  error  in 
granting  a  new  trial  in  the  case  by  the  Court  below.  The 
plaintiff  had  the  right  to  refuse  Confederate  money  in  pay- 
ment of  his  debt  at  the  time  it  was  offered  if  he  could  not  use 
it,  and  there  is  no  law,  or  justice,  that  would  compel  him  to 
take  it,  known  to  this  Court. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


Samuel  D.  Irvin,  administrator  of  Thomas  J.  Johnson, 
plaintiff  in  error,  vs.  John  T.  Howard,  principal,  John 
B.  Vanover  and  John  T.  Sims,  securities,  defendants  in 
error. 

1.  The  traverse  of  the  truth  of  the  plaintiff's  affidavit  for  attachment, 
mast  be  made  at  the  return  term  of  the  attachment. 

2.  An  affidavit  for  attachment  stating  that  "defendant  is  actually  remov- 
ing, or  about  to  remove  out  of  said  county/'  is  valid. 

8.  If  two  grounds  for  an  attachment  be  included  in  one  affidavit,  would 

that  vitiate  the  affidavit  ?  Quere  T 
4.  A  substantial  compliance  with  the  requirements  of  the  attachment 

laws  is  sufficient ;  and  the  bond  given  by  the  plaintiff  is  amendable  by 

the  consent  of  the  sureties  thereto. 
6.  Declaration  in  attachment  is  amendable  as  in  other  cases  at  common 

law. 

6.  An  affidavit  for  attachment  need  not  describe  the  evidence  of  debt j 
it  may  state  "the  amount  of  the  debt  claimed  to  be  due/'  and  the 
pleadings  should  describe  the  cause  of  action. 

7.  A  plaintiff  in  attachment  may  make  it  returnable  to  the  term  of  the 
Court  in  which  he  elects  to  sue  next  after  the  issuing  thereof,  provided 
such  Court  shall  not  sit  within  twenty  days  after  the  issuing  of  the 
attachment.  He  may  make  it  returnable  to  the  next  term  of  the  Supe- 
rior Court,  notwithstanding  a  term  of  the  County-court  may  intervene, 

8.  A  bond  with  sureties  given  by  a  defendant  in  attachment  for  the  pur- 
pose of  having  the  property  levied  on  delivered  to  him  by  the  levying 
officer,  conditioned  that  the  "  defendant  shall  appear  at  said  term  of 
said  Court,  and  shall  abide  by  and  perform  the  order  and  judgment  of 
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said  Court  in  the  premises,  and  pay  the  said  plaintiff  the  amount  of 
the  judgment  and  costs  that  he  may  recover  in  said  case,"  is  valid,  and 
authorizes  the  plaintiff  to  enter  up  judgment  against  the  defendant  and 
sureties  for  the  amount  of  the  judgment  that  he  may  recover  in  said 


9.  Where  a  defendant  in  attachment  replevies  the  property  attached,  by 
giving  bond  and  security,  his  sureties  are  liable  as  "  securities  upon 
appeals,"  notwithstanding  the  loss  or  destruction  of  the  property 
levied  on. 

Id  Where  three  attachments  were  levied,  and  one  bond  given  to  replevy 
all  the  property  levied  on,  judgment  may  be  entered  against  the  defend- 
ant and  sureties  on  said  bond  for  the  amount  of  the  judgment  in  each 


Attachment.  Motion  to  dismiss,  etc.  Before  Judge 
Clabke.    Terrell  Superior  Court.     May  Term,  1867. 

Johnson  sued  John  T.  Howard,  William  H.  Turner  and 
James  Henderson,  as  joint  contractors  upon  their  joint  note 
for  $7,650.00,  (with  a  credit  thereon  of  $4,493.61,  dated  5th 
March,  1858.)  The  note  was  dated  15th  June,  1857,  and 
due  1st  January,  1858. 

Pending  this  case,  to-wit,  on  the  24th  December,  1859, 
Johnson  sued  out  an  attachment  against  Howard,  making 
affidavit  that  he  was  indebted  to  him  in  the  sum  of  $3,262.50, 
and  that  Howard  "  is  actually  removing,  or  is  about  to  remove 
out  of  said  county/' 

The  attachment  bond  was  for  one  dollar  less  than  double 
the  amount  sworn  to.  The  attachment  was  returnable  to 
May  Term,  1860,  of  the  Superior  Court  of  said  county.  This 
attachment  (with  two  others  in  favor  of  Johnson  against 
Howard)  were,  on  the  12th  January,  1860,  levied  by  the 
sheriff  of  said  county  upon  certain  slaves  (admitted  to  have 
been  of  sufficient  value  to  pay  the  attachment.) 

Howard,  with  Sims  and  Yanover  as  his  securities,  replev- 
ied the  slaves,  giving,  for  that  purpose,  a  bond  with  the  fol- 
lowing recitals:  "That  the  said  Thomas  J.  Johnson  did,  on 
the  24th  day  of  December,  1859,  apply  for  and  obtain  three 
attachments  under  the  hand  and  seal  of  Joseph  L.  Weston, 
Justice  of  the  Peace,  in  his  favor  against  the  said  John  T. 
Howard,  returnable  to  the  May  Term,  1860,  of  the  Superior 
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Court  of  said  county,  which  is  for  the  sum  of  five  thousand 
nine  hundred  and  eighty-seven  dollars  and  fifty-one  cents, 
and  which  William  J.  Thornton,  sheriff,  did,  on  the  12th  day 
of  January,  1860,  seize  and  levy  on  Green,  22  years  old, 
Jim,  18  years  old,  Solomon,  about  16  years  old,  Sampson,  14 
years  old,  Bill,  38  years  old,  as  the  property  of  said  John  T. 
Howard.  Now,  if  the  said  John  T.  Howard  shall  appear  at 
the  said  term  of  the  said  Court,  and  shall  abide  by  and  per- 
form the  order  and  judgment  of  said  Court  in  the  premises, 
and  pay  the  said  plaintiff  the  amount  of  the  judgment  and 
costs  that  he  may  recover  in  said  case,  then  this  obligation  to 
be  void,  else  in  full  force  and  effect." 

Plaintiff,  in  the  attachment  in  question,  obtained  a  judg- 
ment at  common  law  against  Howard  and  his  said  securities 
on  the  replevy  bond.  From  this  an  appeal  was  taken,  Henry 
Morgan,  Esq.,  signing  the  names  of  Howard  and  his  said  secu- 
rities to  the  appeal  bond,  and  Daniel  Woolbright  and  George 
W.  Fanen  signing  it  as  securities  on  the  appeal. 

Subsequently  Johnson  died,  and  his  administrator,  Irvin, 
was  made  a  party  plaintiff 

The  defendants  filed  (at  the  appeal  term)  a  traverse  of  the 
grounds  of  attachment.  A  motion  was  made  to  strike  this 
traverse  because  it  was  not  filed  at  the  return  term  of  the 
attachment.  This  motion  was  sustained  and  defendants  ex- 
cepted. Defendants  then  moved  to  dismiss  the  attachment 
and  declaration  and  proceedings  thereunder,  upon  the  fol- 
lowing grounds :  Because 

1st.  The  declaration  was  on  a  promissory  note  signed  by 
three  parties,  in  common  form,  praying  process  to  the  next 
term  of  the  Court,  and  contained  no  allusion  to  the  attachment, 
and  because  the  attachment  affidavit  is  in  the  alternative  as  to 
the  grounds  of  attachment. 

2d.  The  attachment  bond  is  for  less  than  double  the  amount 
sworn  to. 

3d.  That  plaintiff  did  not,  at  the  term  to  which  the  attach- 
ment was  returnable,  file  a  declaration  on  the  debt  set  out  in 
the  attachment  affidavit,  the  declaration  being  on  a  note  for 
$7,650.00,  (with  a  credit  thereon  of  $4,493.61,  dated  5th 
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March,  1858,)  said  note  being  dated  15th  June,  1857,  and 
doe  the  1st  of  January,  1867. 

4th.  The  attachment  was  sued  out  against  John  T.  How- 
ard on  the  24th  December,  1859,  when,  at  that  time,  there 
was  pending  in  the  Superior  Court  of  said  county,  a  suit  in 
favor  of  plantiff  against  Howard,  Wm.  H.  Turner  and  James 
Henderson,  as  joint  contractors  for  the  same  debt.  The  note 
on  which  this  pending  suit  was  brought,  was  a  joint  note,  but 
it  was  conceded  that  Turner  and  Henderson  were  in  fact  only 
securities  for  Howard  on  the  note. 

5th.  (Was  a  reiteration  of  the  traverse  already  ruled  on  by 
the  Court.) 

6th.  The  attachment  was  returned  to  the  Superior  Court 
when  there  was  an  intermediate  term  of  the  Inferior  Court  of 
said  county,  to  which  the  attachment  could  have  been  re- 
turned. 

7th.  By  the  law  in  force  when  the  replevy  bond  was  given, 
the  slaves  levied  on  were  to  be  the  first  property  levied  on  to 
satisfy  the  judgment  on  the  attachment,  the  slaves  remained 
in  possession  of  defendant  in  said  county,  till  manumission, 
and  manumission  having  made  it  illegal  to  levy  and  sell 
them,  the  securities  are  discharged  from  liability  on  their 
bond* 

8th.  Johnson  has  already  a  judgment  on  said  debt  against 
Howard,  Henderson  and  Turner,  and  execution  issued  thereon 
has  been  levied  on  property  of  Turner,  sufficient  to  satisfy  the 
same,  and  therefore  he  has  no  right  to  a  judgment  against 
the  securities  on  the  replevy  bond. 

9.  The  bond  is  illegal  and  oppressive,  and  on  its  face, 
taken  by  duress,  in  this,  that  said  bond  is  both  a  special  bail 
bond  and  replevy  bond% 

The  declaration  on  attachment  was  attached  to  the  attach- 
ment by  mucilage,  the  case  was  stated  on  the  back,  and  it 
was  endorsed  "  Declaration  on  Attachment."  The  plaintiff 
amended  the  prayer  by  striking  the  prayer  for  process,  and 
praying  judgment  on  the  attachment.  This  was  allowed  over 
defendant's  objection. 
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The  other  recitals  in  the  motion  to  dismiss,  as  to  facts,  dates 
and  amounts,  were  not  disputed. 

The  plaintiff  moved  to  amend  the  attachment  bond  so  as  to 
make  it  double  the  sum  sworn  to,  which  the  Court  refused  to 
allow. 

After  argument  on  the  motion  to  dismiss,  but  before  the 
Court  had  pronounced  its  judgment,  the  plaintiff  suggested 
that  the  appeal  was  entered  as  to  Howard,  by  Morgan,  with- 
out any  authority,  and  without  any  security  or  affidavit  in 
forma  pauperis  as  to  him,  Morgan  having  been  in  fact  only 
the  attorney  for  the  securities  in  the  replevy  bond,  and  that 
Woolbright  and  Fanen  became  sureties  for  Vanover  and 
Sims,  under  the  assurance  that  they  were  incurring  no 
other  responsibility  than  for  costs,  and  thereupon  asked 
time  to  serve  Howard,  Sims  and  Vanover  with  a  rule  to 
show  cause  why  the  appeal  should  not  be  dismissed  on  the 
grounds  stated  in  this  paragraph.  The  Court  refused  to 
continue  the  case,  and  proceeded  to  overrule  all  the  grounds 
taken  except  the  second  and  ninth  grounds  in  the  motion  to 
dismiss,  but  on  those  two  grounds  sustained  the  motion  and 
ordered  the  attachment  dismissed  as  to  said  securities  on  ap- 
peal. 

The  case  is  brought  up  by  both  sides  without  a  copy  of  the 
record,  upon  an  agreed  statement  of  facts,  the  plaintiff  assign- 
ing for  error  the  dismissal  of  the  attachment,  and  f  he  rulings 
of  the  Court  against  him,  and  the  defendants  in  the  Court 
below  assigning  for  error  the  said  several  rulings  of  the 
Court  against  them,  and  the  disallowance  of  the  other  grounds 
in  the  motion  to  dismiss. 

Lyon,  Hood,  Hall  and  Irwin,  for  plaintiff  in  error. 
Morgan,  Hawkins  and  McCay  for  defendants  in  error. 

Walker,  J. 

1.  In  Neal  vs.  Bookout,  30  Ga.  Rep.,  40,  this  Court  deci- 
ded that  the  preliminary  issue  in  relation  to  the  truth  of  the 
ground  upon  which  an  attachment  issued,  must  be  tendered 
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at  the  return  term  of  the  attachment  This  was  authority 
for  the  Court  below  to  strike  out  the  traverse  made  at  the 
trial  of  the  case  on  appeal.  The  tender  of  this  issue  came  too 
late. 

2.  A  motion  was  made  to  dismiss  the  attachment  upon 
various  grounds ;  the  first  of  which  was,  because  the  affida- 
vit of  the  plaintiff  was  in  the  alternative  as  to  the  grounds, 
the  statement  being  that  "  the  defendant  is  actually  remov- 
ing, or  is  about  to  remove  out  of  said  county."  The  act  of 
1856,  p.  25$  codified  the  attachment  laws  of  this  State,  and 
its  provisions  have  been  substantially  incorporated  in  the 
Rev.  Code ;  Sec  3199  et  *eq.  The  act  of  1856  says,  "Process 
of  attachment  may  issue  in  the  following  cases  : 

1st  Where  the  debtor  resides  out  of  this  State. 

2d.  When  he  is  actually  removing,  or  about  to  remove 
without  the  limits  of  any  county. 

3d.  When  he  absconds/'  etc 

The  affidavit  in  this  case  is  in  the  language  of  the  statute, 
and  seems  to  be  considered  by  it  as  one  ground.  "  2d.  When 
he  is  actually  removing,  or  about  to  remove  without  the  lim- 
its of  the  county."  Whether  this  affidavit  would  have  been 
sufficient  under  the  old  law  or  not,  it  is  unnecessary  now  to 
determine.  "  Formerly,  the  attachment  laws  were  construed 
strictly ;  one  of  the  provisions  of  which  was,  that  any  attach- 
ment sued  out  and  returned,  otherwise  than  the  act  itself  pre- 
scribed, should  be  void.  The  late  law  by  providing  that  a 
substantial  compliance  with  its  provision,  shall  be  sufficient, 
has  intentionally  overturned  the  old  doctrine."  Force  & 
Go.  vs.  Hubbard,  26  Ga.  Rep.,  290.  The  affidavit  in  this 
case  is  in  the  language  of  the  statute,  and  is  therefore  valid. 

3.  Suppose  the  affidavit  should  contain  two  grounds  named 
in  the  statute,  would  that  vitiate  the  attachment?  Why 
should  it  do  so?  I  see  no  good  reason  for  any  such  result. 
The  plaintiff  swears  to  such  facts  as  entitle  him  to  the  attach- 
ment, and  there  is  no  reason  why  the  attachment  should  be 
dismissed  even  if  another  ground  had  been  added. 

4.  The  second  objection  of  the  defendants  to  the  attach- 
ment^ and  which  was  sustained  by  the  Court,  was  that  the 
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amount  of  the  debt  sworn  to  was  $3,262.51,  and  the  bond 
was  for  $6,524.02,  being  one  dollar  less  than  double  the  sum 
sworn  to.  A  substantial  compliance  in  all  matters  of  form  in 
cases  of  attachment,  is  all  that  is  necessary,  Rev.  Code,  Sec. 
3215;  and  the  plaintiff  in  attachment  shall  have  the  right  to 
amend  his  attachment  or  bond  or  declaration,  as  in  other 
cases  at  common  law.  Rev.  Code,  Sec.  3240.  The  plaintiff 
then,  with  the  assent  of  his  sureties,  might  have  amended  his 
bond,  and  the  Court  should  have  allowed  him  to  do  so  rather 
than  dismiss  his  case.  See  Oliver  vs.  Wilson,  29  Ga. 
Rep.,  642. 

5.  The  third  ground  of  objection  was,  that  the  declaration 
was  not  filed  at  the  first  term ;  or  rather,  the  declaration  did 
not  describe  the  cause  of  action  according  to  the  terms  of  the 
affidavit.  A  declaration  was  filed  in  the  case  at  the  proper 
time,  and  if  wrong,  it  was  amendable  as  in  other  cases  at 
common  law.    Rev.  Code,  Sec.  3240. 

6.  The  affidavit  need  not  set  forth  the  cause  of  action ;  that 
is  left  for  the  declaration  to  be  subsequently  filed  in  the  case. 
Dobbs  vs.  The  Justices,  &c.,  17  Ga.  Rep.,  630.  To  entitle  a 
party  to  an  attachment,  he  need  make  an  affidavit  only,  that 
the  debtor  has  placed  himself  in  a  condition  to  be  attached, 
and  of  the  amount  claimed  to  be  due.    Rev.  Code,  Sec.  3200. 

7.  The  party  had  a  right  to  elect  to  which  Court  he  would 
make  his  attachment  returnable.  If  he  chose  to  make  it 
returnable  to  the  next  term  of  the  Superior  Court,  he  could 
do  so,  though  a  term  of  the  Inferior  or  County-Court  might 
intervene.  "  An  attachment  may  be  made  returnable  to  the 
next  term  of  the  Superior  or  Inferior  Court  of  the  county,  at 
the  option  of  the  party  sueing  out  the  same."  Warret  vs. 
Corbet,  13  Ga.  Rep.,  441. 

8.  Where  an  attachment  has  been  levied  upon  the  prop- 
erty of  the  defendant,  it  may  be  replevied  by  his  giving  bond 
with  good  security  to  pay  the  plaintiff  the  amount  of  the 
judgment  and  costs  that  he  may  recover  in  said  case ;  and 
judgment  may  be  entered  up  against  the  defendant  and  his 
securities  upon  said  bond,  as  in  cases  of  security  upon  appeals ; 
Rev.  Code,  Sec.  3243.    The  bond  given  to  replevy  the  prop- 
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erty  levied  on  in  this  case,  contained  the  conditions  named 
above,  and  in  addition  thereto,  bound  Howard,  the  principal, 
to  appear  at  said  term  of  said  Court,  and  abide  by  and  per- 
form the  order  and  judgment  of  the  Court  in  the  premises. 
The  bond  was  really  a  bond  taken  in  accordance  with  the 
attachment  act  of  1779,  Cobb's  Dig.,  71,  and  also  imposing 
the  obligations  contained  in  Sec.  3243  of  the  Rev.  Code.    Of 
course  there  can  be  no  objection  to  the  bond  so  far  as  it  is  in 
accordance  with  the  Code ;  and  in  Cole  vs.  Reilly,  28  Ga. 
Rep.,  431,  it  was  held  that  a  replevying  bond  in  attachment, 
conditioned  that  the  defendant  shall  appear,  and  abide  by, 
and  perform  the  judgment  in  the  attachment,  binds  him  not 
only  to  appear,  but  also  to  pay  the  judgment,  if  judgment 
goes  against  him.    This  is  precisely  what  the  Code  requires, 
and  was  the  measure  of  the  liability  of  the  signers  of  said 
bond,  no  more,  no  less.    The  legal  effect  of  this  bond  was 
precisely  the  security  which  the  Code  intended  the  plaintiff 
should  receive  on  the  property  which  had  been  levied  on  at 
his  instance,  being  restored  to  the  defendant  in  attachment. 
The  Court,  therefore,  erred  in  holding  the  bond  invalid. 

9.  The  sureties  having  become  liable  to  pay  the  judgment 
which  the  plaintiff  should  recover  against  the  defendant  as 
"securities  upon  appeals/'  were  bound,  notwithstanding  the 
negroes  levied  upon  had  been  emancipated.  The  obligation 
of  the  parties  to  said  bond  was  not  to  deliver  the  property  to 
satisfy  such  judgment  as  might  be  recovered  in  the  case,  but  to 
"pay  the  said  plaintiff  the  amount  of  the  judgment  and  costs 
that  he  may  recover  in  said  case.^  The  consideration  of  the 
bond  was  the  delivery  of  the  negroes  levied  on  by  the  sheriff 
to  Howard,  the  principal,  and  that  consideration  was  received. 
The  rights  of  thte  respective  parties  then  became  fixed.  The 
consequences  of  the  death  or  emancipation  of  the  negroes, 
could  only  then  affect  the  defendants,  not  the  plaintiff. 

10.  As  to  the  one  bond  being  for  three  cases,  there  is  noth- 
ing in  that  exception.  The  property  levied  on  was  delivered 
to  Howard  upon  the  faith  of  this  bond,  which  made  defend- 
ants liable  as  "securities  upon  appeals,"  and  bound  for  the 
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amount  of  the  judgment  and  costs  which  should  be  recovered 
in  each  case. 

The  judgment  of  the  Court  dismissing  the  attachment  must 
be  reversed. 


David  F.  Bryan  and  Henry  M.  Bryan,  plaintiffs  in  error, 
vs.  The  South- Western  Bail  Road  Company,  defend- 
ant in  error. 

1.  A  non-suit  should  not  be  awarded  where  the  plaintiff  makes  oat  a 
prima  facie  case. 

2.  Where  the  evidence  tends  to  prove  a  part  performance  of  a  parol  con- 
tract, the  Court  should  permit  the  case  to  go  to  the  jury,  and  instruct 
them  as  to  the  legal  principles  applicable  to  the  facts  proved. 

Assumpsit,  &c.  Non-suit.  By  Judge  Clarke.  Ran- 
dolph Superior  Court.    November  Term,  1867. 

This  was  assumpsit  against  the  S#uth-Western  Railroad 
Company  for  damages  for  breach  of  a  contract,  made  by  it  in 
October,  1865,  by  C.  C.  Crews,  to  cut  and  deliver  40,000 
cross-ties  upon  the  railroad,  between  Dawson  and  Cuthbert, 
at  forty  cents  per  tie,  to  be  paid  for  monthly,  as  inspected  and 
received ;  which  contract  Crews  had,  with  the  approval  of  the 
defendant,  transferred  to  plaintiffs.  It  is  averred  that  plain- 
tiffs, in  pursuance  thereof,  purchased  a  large  tract  of  land, 
(otherwise  valueless  to  them)  paid  hands,  purchased  provis- 
ions, wagons  and  teams,  etc.,  cut  and  delivered  over  four 
thousand  ties,  and  while  they  were  engaged  in  performing 
the  contract,  without  plaintiff's  consent  and  dgainst  their  pro- 
test, defendant  notified  them  that  they  would  receive  none 
after  the  10th  June,  which  was  so  short  a  time  that  plaintiffs 
could  deliver  only  a  part  of  those  cut.  They  claim  the  full 
price  of  the  40,000  ties,  less  the  amounts  already  paid. 

There  was  another  count  in  which  special  damages  for 
breach  of  the  same  contract  were  claimed,  another  alleging 
the  price  at  twenty-five  cents  per  tie  under  said  contract,  and 
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another  claiming  the  market  value  of  40,000  ties  under  said 
contract. 

On  the  trial,  C.  C.  Crews  testified  that  in  the  fall  of  1865, 
he  applied  to  Virgil  Powers,  Superintendent  of  the  South- 
western Railroad  Company,  for  a  contract  for  40,000  cross- 
ties  to  be  delivered  between  Dawson  and  Cuthbert,  at  twen- 
ty-five cents  per  tie ;  Powers  offered  to  contract  for  20,000 ; 
Crews  said  he  would  not  contract  for  less  than  40,000,  because 
a  smaller  contract  would  not  justify  the  necessary  prepara- 
tions for  complying  with  such  contract  Powers  said  he 
could  not  then  contract  for  40,000,  but  would  consult  the 
supervisor  as  to  whether  40,000  were  needed,  (Crews  under- 
stood him  to  mean  the  supervisor  on  that  part  of  the  road) 
and  would  write  Crews  by  mail.  Soon  after,  Crews  saw 
Heard,  the  supervisor  on  that  part  of  the  road,  who  told 
Crews  he  had  the  contract;  Crews  supposed  it  was  all 
right,  but  does  not  know  that  Heard  was  instructed  so  to 
notify  him,  nor  that  Heard  made  such  contracts  with  other 
parties.  Crews  knew  Bryan  had  been  trying  to  get  a  con- 
tract for  cross-ties,  and  wishing  to  go  into  other  business,  he 
turned  over  this  contract  to  Bryan,  he  agreeing  to  fulfill  it. 
Bryan  bought  axes  in  New  York,  made  preparations,  and  did 
work  under  this  contract.  The  contract  with  the  road  was 
not  in  writing.  He  did  not  know  of  any  ratification  by  the 
officers  of  the  road  of  his  transfer  to  Bryan. 

David  F.  Bryan  testified  that  Crews  said  he  had  such 
contract,  and  turned  it  over  to  him,  that  he  bought  axes, 
wrote  to  his  brother  to  hire  hands,  bought  a  tract  of  land, 
(at  $850.00  in  gold  and  $300.00  in  a  note)  which  was  worth 
bat  little  except  for  the  timber,  hired  hands,  bought  mules* 
wagons,  eta,  and  went  to  work  in  the  latter  part  of  January, 
1866. 

He  and  his  brother  saw  Heard  soon  after,  told  him  they 
bad  taken  the  Crews  contract,  and  were  working  under  it,  to 
which  Heard  assented.  He  (witness)  never  saw  Powers  about 
the  contract,  and  does  not  know  whether  any  other  offioer  of 
the  road,  besides  Heard,  knew  of  the  arrangement.  The 
cross-ties  cat  were  valued  under  that  contract,  but  whether 
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they  were  received  and  paid  for  under  it  or  not,  he  did  not 
know.  They  would  have  fulfilled  the  contract  had  not  the 
company  stopped  them,  and  only  ceased  when  stopped. 

Richard  Davis  testified,  that  in  1864,  he  got  cross-ties 
under  a  contract  made  with  Heard,  that  he  did  not  see  Pow- 
ers till  he  went  to  get  his  money,  and  Powers  ordered  the 
bill  as  reported  on  by  Heard,  to  be  paid.  He  does  not  know 
that  Heard  ever  made  contracts  with  others. 

H.  M.  Bryan  testified,  that  when  he  learned  his  brother 
had  the  contract,  he  came  from  Talbot  county  and  com- 
menced work,  and  when  asked  by  Heard  how  he  was  at  work, 
told  him  his  brother  had  gotten  a  contract  from*  Powers. 
Learning  that  this  was  a  mistake,  he  soon  after  told  Heard 
that  Crews  had  turned  his  contract  over  to  his  brother,  and 
they  were  working  under  that  contract.  Heard  replied: 
"Yes,  I  gave  Crews  that  contract,"  and  expressed  no  dissat- 
isfaction, but  as  witness  understood,  assented  to  it.  Soon 
after  this,  he  and  his  brother  and  Heard  were  together,  and 
his  brother  told.  Heard  that  they,  were  working  under  the 
Crews  contract.  Heard  did  not  dissent,  but  said  "well," 
and  they  understood  him  to  assent.  Afterwards,  in  March, 
Heard  inspected  the  first  lot  of  ties,  and  received  nine  hun- 
dred or  a  thousand,  and  gave  witness  a  ticket  to  Macon  to  get 
his  pay  for  them  ;  he  went  to  Macon  and  got  from  Brantly, 
auditor  of  the  company,  pay  at  thirty  and  thirty-five  cents  per 
tie;  this  was  in  April ;  he  did  not  see  Powers. 

After  witness  had  cut  between  four  and  five  thousand  other 
ties — some  time  in  May — he  received  a  pencil  note  from 
Heard,  stating  that  the  company  had  ordered  him  to  stop  all 
contractors  for  ties,  as  they  would  not  receive  the  ties. 

Soon  after  this,  witness  received  a  verbal  message  from 
Weaver,  general  supervisor  of  the  road,  ordering  him  to  stop, 
as  they  would  receive  them  no  longer.  Witness  then  went  to 
Macon,  told  Powers  he  had  been  stopped  from  getting  ties, 
told  him  what  arrangements  he  had  made,  and  that  he  wished 
to  continue  and  finish  his  contract.  Powers  asked  him  what 
was  the  size  of  his  contract,  he  replied,  "  for  40,000." 
Powers  asked  him  if  he  was  not  working  the  Crews  contract, 
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said  Court  in  the  premises,  and  pay  the  said  plaintiff  the  amount  of 
the  judgment  and  costs  that  he  may  recover  in  said  case,"  is  valid,  and 
authorizes  the  plaintiff  to  enter  up  judgment  against  the  defendant  and 
sureties  for  the  amount  of  the  judgment  that  he  may  recover  in  said 


9.  Where  a  defendant  in  attachment  replevies  the  property  attached,  by 
giving  bond  and  security,  his  sureties  are  liable  as  "  securities  upon 
appeals,"  notwithstanding  the  loss  or  destruction  of  the  property 
levied  on. 

10.  Where  three  attachments  were  levied,  and  one  bond  given  to  replevy 
all  the  property  levied  on,  judgment  may  be  entered  against  the  defend- 
ant and  sureties  pn  said  bond  for  the  amount  of  the  judgment  in  each 


Attachment.  Motion  to  dismiss,  etc.  Before  Judge 
Clarke.    Terrell  Superior  Court    May  Term,  1867. 

Johnson  sued  John  T.  Howard,  William  H.  Turner  and 
James  Henderson,  as  joint  contractors  upon  their  joint  note 
for  $7,650.00,  (with  a  credit  thereon  of  $4,493.61,  dated  5th 
March,  1858.)  The  note  was  dated  15th  June,  1857,  and 
due  1st  January,  1858. 

Pending  this  case,  to-wit,  on  the  24th  December,  1859, 
Johnson  sued  out  an  attachment  against  Howard,  making 
affidavit  that  he  was  indebted  to  him  in  the  sum  of  $3,262.50, 
and  that  Howard  "  is  actually  removing,  or  is  about  to  remove 
out  of  said  county." 

The  attachment  bond  was  for  one  dollar  less  than  double 
the  amount  sworn  to.  The  attachment  was  returnable  to 
May  Term,  1860,  of  the  Superior  Court  of  said  county.  This 
attachment  (with  two  others  in  favor  of  Johnson  against 
Howard)  were,  on  the  12th  January,  1860,  levied  by  the 
sheriff  of  said  county  upon  certain  slaves  (admitted  to  have 
been  of  sufficient  value  to  pay  the  attachment.) 

Howard,  with  Sims  and  Vanover  as  his  securities,  replev- 
ied the  slaves,  giving,  for  that  purpose,  a  bond  with  the  fol- 
lowing recitals:  "That  the  said  Thomas  J.  Johnson  did,  on 
the  24th  day  of  December,  1859,  apply  for  and  obtain  three 
attachments  under  the  hand  and  seal  of  Joseph  L.  Weston, 
Justice  of  the  Peace,  in  his  favor  against  the  said  John  T. 
Howard,  returnable  to  the  May  Term,  1860,  of  the  Superior 


30  SUPREME  COURT  OF  GEORGIA. 

Bryan  w.  South- Western  Railroad  Company. 

payment,  tried  to  get  Powers  to  receive  the  balance  of  the 
ties.  Powers  sent  witness  to  see  if  the  Macon  &  Western 
Railroad  Company  would  take  them,  they  refused,  and  wit- 
ness so  told  Powers.  Powers  did  not,  in  answer  to  witness' 
complaints,  dispute  plaintiffs'  right  to  work  the  contract  as 
contended  for. 

Brantly  never  paid  him  any  money  for  the  cross-ties,  ex- 
pressing that  the  payments  were  made  under  the  Crews  con- 
tract, but  all  the  payments  he  received  from  any  officer  of  the 
company,  were  on  specifications  made  out  by  Heard,  at  the 
rate  of  thirty  and  thirty-five  cents  per  tie.  Witness  had  no 
contract  in  writing,  nor  made  any  contract,  except  as  aforesaid. 
The  current  price  of  cross-ties  on  the  road  from  the  time 
Crews  got  the  contract,  till  the  last  delivery,  was  from  twen- 
ty-five to  thirty-five  cents  per  tie. 

Plaintiffs  closed  and  defendant  moved  for  a  non-suit.  The 
Court  granted  the  non-suit,  and  this  is  assigned  as  error. 

H.  Fielder,  for  plaintiffs  in  error. 

W.  K.  DeGraffenried  and  A.  Hood,  for  defendant  in 
error. 

Walker,  J. 

1.  We  think  the  Court  erred  in  non-suiting  the  plaintiffs. 
There  certainly  was  evidence  sufficient  to  make  out  a  prima 
facie  case  of  a  contract  between  the  company  and  the  plain- 
tiffs ;  and  where  this  is  the  case,  a  non-suit  should  not  be 
granted;  Mitchell  vs.  Rome  Railroad  Company,  17  Ga. 
Rep.,  574;  Mounce  vs.  Byars,  11  Ga.  Rep.,  192-3.  The 
plaintiffs  had  made  out  by  proof  such  a  case  as  entitled  them 
to  go  to  the  jury.  There  was  some  evidence  to  sustain  the 
allegations  in  their  declaration.  There  may  be  many  diffi- 
culties in  the  way  of  their  recovery,  but  these  are  matters  not 
for  the  decision  of  the  Court,  but  of  the  jury. 

2.  The  Court  decided  that  this  contract  was  void  because 
not  in  writing.  To  this,  the  reply  is,  that  the  evidence  tended 
to  prove  a  part  performance  of  the  parol  contract  on  the  part 
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of  the  plaintiffs.  Where  there  has  been  such  part  perform- 
ance of  the  contract  as  would  render  it  a  fraud  of  the  party 
refusing  to  comply  if  the  Court  did  not  compel  performance/' 
(Bev.  Code,  Sec  1941,  par.  3)  the  statute  does  not  apply. 
Whether  there  was  suoh  part  performance  as  contemplated  by 
this  paragraph  or  not,  is  a  question  for  the  determination  of 
the  jury.  The  plaintiff  made  large  preparations  for  getting 
and  delivering  timber,  whether  it  was  in  part  performance  of 
the  alleged  parol  contract  or  not,  may  be  determined  here- 
after. The  evidence  was  competent,  and  as  it  tended  to  show 
that  the  part  performance  was  made  in  reference  to  the  con- 
tact, the  Court  should  have  allowed  the  case  to  go  to  the  jury, 
and  should  have  instructed  them  as  to  the  legal  principles 
applicable  to  the  facts  proved.  When  the  whole  case  shall 
been  fully  heard,  the  Court  will  be  better  prepared  to  decide 
upon  the  merits  of  the  controversy,  and  do  justice  to  both 
parties. 
Judgment  reversed. 
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Graves  vs.  Strozier. 

James  P.  Graves,  plaintiff  in  error,  vs.  Peter  J.  Strozier, 

defendant  in  error. 

Note. — Judge  Harris  did  not  preside  in  this  case. 

1.  Where  declaration  had  been  filed  in  the  Clerk's  office  claiming  dama- 
ges for  sedtfction  of  plaintiff's  daughter,  bnt  had  not  been  served  on 
defendant,  tke>  filing  of  the  declaration  was  such  a  commencement  of 
the  suit  under  the  Code,  as  to  authorize  an  attachment  to  issue  pen- 
dente lite. 

2.  An  attachment  may  be  issued  upon  the  affidavit  of  the  plaintiff,  that 
he  has  instituted  suit  against  the  defendant,  in  which  be  claims  a  cer* 
tain  specific  amount  of  damages  in  an  action  ex  delicto  y  the  same 
being  a  money  demand  within  the  provisions  of  the  statute. 

Motion  to  dismiss  Attachment.   Decided  by  Judge  Vason". 
Lee  Superior  Court.    September  Adjourned  Term,  1867. 

On  the  20th  August,  1867,  Strozier  brought  an  action  in 
Lee  Superior  Court,  against  Graves,  for  the  seduction  of 
plaintiff's  daughter,  laying  his  damages  at  $25,000,  and  pray- 
ing for  bail  process.  On  the  day  after  the  filing  of  this  writ, 
the  sheriff  returned  that  Graves  was  not  to  be  found  in  said 
county.  And  on  the  day  after  this  return,  to-wit :  on  the 
22d  August,  1867,  Strozier  sued  out  an  attachment  against 
Graves  for  said  cause. 

The  attachment  affidavit  was  as  follows : 

"  Georgia,  Dougherty  County  :  Before  me,  came  Peter 
J.  Strozier,  who  being  duly  sworn,  says  that  he  has  com  • 
menced  his  action  of  seduction,  returnable  to  the  September 
Term  next  of  the  Superior  Court  of  Lee  county,  Georgia* 
against  James  P.  Graves,  for  damages  for  the  seduction  of 
defendant's  minor  daughter,  Priscilla  C.  Strozier,  claiming,  in 
said  action,  the  sum  of  twenty-five  thousand  dollars  damages, 
and  deponent  further  swears  that  he  claims  the  said  sum  of 
twenty-five  thousand  dollars  for  damages  from  said  James  P. 
Graves,  by  reason  of  said  seduction  by  the  said  Graves  of 
his  said  daughter,  and  that  the  said  James  P.  Graves  absconds 
and  conceals  himself.  Peter  J.  Strozier. 

Sworn  to  and  subscribed  before  mt>  22d  August,  1867. 

Thos.  C.  Spicer,  Judge  D.  C.  C." 


MILLEDGEVILLE,  DEC.  TERM,  1867.        33 

-■      ■  -  » 

Graves  *«•  Strorier, 

Having  given  bond  as  required  by  law,  Willliam  Newman, 
Judge  of  the  Oounty-Oourt  of  Lee  county",  approved  and  en- 
dorsed the  same,  and  issued  an  attachment  on  the  22d  August, 
1867,  etc  This  attachment  was  levied  *m  various  articles 
of  Graved  property. 

At  September  term,  1867,  a  motion  was  made  to  dismiss 
the  attachment  on  these  grounds : 

1st.  There  having  been  no  service  of  said  writ  and  a  return 
of  non  ed  mtiertfm  having  been  made  before  the  attachment 
was  prayed  for  and  issued,  there  was  no  action  pending  in 
said  Court  as  a  predicate  for  the  attachment. 

2d.  There  is  no  authority  in  law  for  attachments  in  such 
cases  as  this. 

3d.  This  is  not  such  a  money  demand  as  set  out  in  the  affi- 
davit, as  authorized  attachment 

4th.  The  affidavit  is  not  sufficiently  certain  and  explicit  as 
to  the  indebtedness  or  debt  due  by  defendant  to  plaintiff,  to 
authorise  attachment. 

The  Court  refused  to  dismiss  the  attachment,  and  defend- 
ant excepted. 

R.  F.  Lyon,  for  plaintiff  in  error,  cited  §§3186,  3189, 
3199,  3201,  3205  and  3325  of  the  Code;  7th  Ga.  Rep.,  360; 
23d  Ga.  Rep.,  14. 

W.  A,  Hawkins,  for  defendant  in  error, 

Wakneb,  C.  J. 

1.  The  error  assigned  to  the  judgment  of  the  Court  below  in 
this  case,  is  the  overruling  the  motion  to  dismiss  the  attach* 
went  upon  the  several  grounds  specified  therein.  First,  that 
there  was  no  equity  or  action  pending  in  the  Court,  upon 
which  to  predicate  the  attachment.  By  the  3212th  section  of 
the  Revised  Code,  it  is  declared,  that  in  all  cases  where  a 
plaintiff  has  commenced  suit  for  the  recovery  of  a  debt,  and 
the  defendant,  during  the  pendency  of  such  suit,  shall  become 
subject  to  attachment  according  to  the  provisions  of  the  Code, 
such  plaintiff  shall  be  entitled  to  an  attachment  in  the  same 
4 
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manner  as  if  no  suit  is  pending.  Had  there  been  a  suit 
commenced  in  the  Court  below  in  legal  contemplation  at  the 
time  the  attachment  was  sued  out  ?  Suits  at  common  law  in 
this  State  are  instituted  by  petition  to  the  Court,  signed  by  the 
plantiff  or  his  counsel,  plainly,  fully  and  distinctly  setting 
forth  his  charge  or  demand.  Upon  such  petition  the  Clerk 
shall  endorse  the  date  of  its  filing  in  office,  which  shall  be  con- 
sidered the  time  of  the  commencement  of  the  suit ;  Revised  Code, 
sections  3256,  3257.  The  attachment  was  taken  out  the  day 
after  the  petition  had  been  filed  in  the  clerk's  office,  which 
was  the  commencement  of  the  suit;  in  other  words,  the  plain- 
tiff had  commenced  suit  for  the  recovery  of  his  demand  against 
the  defendant  at  the  time  the  attachment  was  sued  out,  within 
the  meaning  and  provisions  of  the  3212  section  of  the  Code 
before  cited. 

2.  The  second,  third  and  fourth  grounds  will  be  considered 
together.  By  the  3210  section  of  the  Revised  Code,  in  all 
cases  of  money  demands,  whether  arising  ex  contractee  or  ex 
delicto,  the  plaintiff  is  entitled  to  sue  out  an  attachment,  when 
the  defendant  places  himself  in  such  a  situation  as  to  author- 
ize him  to  do  so,  and  this  provision  of  the  Code  was  not  in- 
tended to  apply  to  executors  and  administrators  alone.  The 
plaintiff  in  attachment  claims  money  from  the  defendant,  as 
damages  for  the  injury  sustained ;  it  is  a  money  demand. 
Morton  vs.  Pearman,  28th  Ga.  Rep.,  323.  The  affidavit 
states  the  amount  of  damages  claimed  from  the  defendant, 
and  is  a  substantial  compliance  with  the  statute.  Harrill  vs. 
Humphries,  26  Ga.  Rep.,  514.  In  our  judgment,  a  suit  had 
been  commenced  in  contemplation  of  law,  at  the  time  the 
attachment  was  taken  out  by  the  plaintiff,  the  attachment 
was  authorized  to  be  issued  under  the  law  in  this  case,  it 
being  for  a  money  demand,  and  the  affidavit  of  the  plaintiff 
was  sufficient  to  authorize  the  attachment  to  be  issued. 

Let  the  judgment  of  the  Court  below  be  affirmed. 
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James  S.  Green,  plaintiff  in  error,  w.  John  A.  Shields, 

defendant  in  error. 

1.  Where  an  award  was  made  the  judgment  of  the  Court  at  an  adjourned 
term,  after  notice  given  to  defendant  between  the  regular  and  the  ad- 
journed term,  such  notice  was  sufficient. 

2.  Even  if  the  award  was  erroneous,  the  fi-  fa,  issued  therefrom  could 
not  be  arrested  by  oath  of  illegality  in  consequence  of  such  error  in 
the  judgment. 

Illegality.  Decided  by  Judge  Vason.  Sumter  Superior 
Court.     April  Term,  1867. 

This  case  came  up  on  the  bill  of  exceptions  without 
more.  It  appeared  that  said  parties  had  submitted  to  certain 
persons,  as  arbitrators,  to  determine  what  amount  (if  anything) 
was  due  on  a  promissory  note  given  by  Green  to  Shields ;  an 
award  had  been  made  up,  and  at  the  October  adjourned  term 
at  the  said  Court,  1866,  said  award  had  been  made  the  judg- 
ment of  said  Court  without  any  copy  or  notice  whatever  to 
Green,  the  defendant,  before  the  regular  term  in  October,  but 
with  notice  to  him  between  the  regular  term  and  the  ad- 
journed term. 

The  fi.  fa.  was  for  $3,400.80,  and  (we  suppose)  was  levied, 
or  about  to  be  levied  on  Green's  property.  Green  filed  an 
oath  of  illegality,  (so  far  as  is  shown)  taking  no  other  ground 
than  that  the  award  was  made  by  mistake. 

The  assignment  of  error  is  that  the  Court  erred  in  making 
the  award  the  judgment  of  the  Court.  The  certificate  of  the 
Judge,  signed  27th  May,  1867,  says  he  only  decided  "that 
illegality  was  not  the  remedy." 

C.  T.  GrOODE,  for  plaintiff  in  error. 

H.  K.  McKay,  by  W.  A.  Hawkins,  for  defendant  in 

error. 

. 

Harris,  J. 

1.  The  proper  time  for  objections  to  be  made  by  one  dissatis- 
fied with  an  award  in  pursuance  of  a  reference,  would  seem  to 
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be  when  the  award  is  returned  to  Court,  or  at  farthest,  when 
the  motion  is  made  to  make  the  award  the  judgment  of  the 
Court  It  is  presumed  that  such  motion  has  been  regularly 
entered  on  the  motion  docket,  so  that  all  persons  interested  may 
be  presumed  to  have  notice. 

These  matters  of  practice  must  rest  in  the  sound  discretion 
of  the  Court,  and  be  determined  by  the  attending  circum- 
stances. 

The  notice  given  in  this  case  by  the  arbitrators  to  the 
plaintiff  in  error  of  the  award,  previously  to  the  motion  to 
make  it  the  judgment  of  the  Court,  was  sufficient  to  protect 
the  party  complaining  from  any  of  the  evils  which  arise  from 
surprise,  and  ehough  surely  to  have  enabled  him  to  have 
made  properly  his  objections,  if  he  had  any,  to  the  award  ; 
and  this  being  so,  we  can  but  deem  the  notice  given  as  a  sub- 
stantial compliance  with  the  requirements  of  the  act  relative 
to  arbitrations. 

2.  If  the  award  was  erroneous,  it  occurs  to  us  that  the  ex- 
ecution issued  on  the  judgment  thereon,  could  not  be  arrested 
in  consequence  of  such  error  in  the  judgment  by  the  process  of 
"  illegality."  If  the  rights  of  the  party  complaining  have 
been  essentially  prejudiced  by  want  of  notice,  and  he  is  with- 
out fault  in  allowing  judgment  to  be  entered  against  him,  it 
is  apprehended  that  by  an  appropriate  proceeding  in  the 
Superior  Court,  the  judgment  may  be  entirely  set  aside  or 
re-opened  according  to  the  exigency,  so  as  to  admit  of  such 
modification  as  justice  may  demand. 

Judgment  affirmed. 
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Stephen  H.  Williams,  plaintiff  in  error,  vs.  James  D. 

Green,  defendant  in  error. 

When  the  facta  of  the  case  do  not  give  to  the  complainant  a  legal  or  equi- 
table right  to  dispossess  the  defendant  and  to  have  the  premises,  etc , 
pot  into  the  hands  of  a  receiver,  and  the  Judge  grants  an  injunction, 
appoints  a  receiver,  and  he  takes  possession  of  the  premises,  etc.,  this 
Court  will  direct  the  Judge  below  to  rescind  his  order  appointing  the 
receiver,  and  to  order  the  premises,  etc.,  restored  to  the  defendant. 

Further,  should  the  Judge  below  retain  the  injunction,  he  must  so  mould 
it  as  to  limit  it  to  restraining  the  defendant  from  removing  the  cotton 
ia  question  to  anj  other  places  besides  those  mentioned  in  the  con- 
tract on  that  subject,  and  from  removing  it  to  them  for  any  other  pur* 
pose  than  to  comply  with  his  contract. 

Equity.  Injunction  and  Appointment  of  Receiver.  De- 
cided by  Judge  Vason.  Chambers,  Lee  County.  Novem- 
ber Term,  1867. 

This  case  is  bottomed  on  the  following  contract : 

"Georgia,  Lee  County:  It  is  hereby  bargained  and 
agreed  upon  the  part  of  James  S.  Green,  of  said  county,  that 
Stephen  H.  Williams,  of  said  county,  is  to  have  the  right  to 
select  four  hundred  acres  of  open  land  on  the  plantation  of 
said  Green,  not  including  the  dwelling  of  said  Green  ;  said 
Williams  to  have  as  many  of  the  negro  cabins  on  said  plan- 
tation as  he  may  have  use  for,  and  to  have  the  house  wherein 
Elisha  Smith,  on  said  plantation,  now  lives,  for  the  year  1867, 
and  also  for  the  same  term,  to  have  the  use  and  full  control 
of  six  of  said  Green's  mules,  two  of  his,  said  Green's  wagons, 
and  all  harness  and  plantation  tools  and  agricultural  imple- 
ments, all  to  be  returned  by  said  Williams  to  said  Green,  a£ 
the  end  of  the  year  (1867)  eighteen  hundred  and  sixty-seven, 
in  like  order  and  repair  as  they  were  placed  in  the  possession 
of  said  Williams. 

Said  Williams  is  also  to  have  all  of  the  cotton  seed  (a  few 
wagon  loads  excepted)  which  may  be  raised  on  said  planta- 
tion of  said  Green  the  present  year,  1866,  and  to  return  to 
said  Green  all  of  the  cotton  seed  which  he,  said  Williams, 
may  raise  on  said  four  hundred  acres  of  land  the  next  ye 


38  SUPREME  COURT  OF  GEORGIA. 

Williams  vs.  Green. 

1867.  Said  Williams  to  plant  as  he  may  choose,  said  Green 
agreeing  to  leave  said  Williams  as  much  corn  as  said  Wil- 
liams  may  need  for  the  purpose  of  supporting  himself,  stock 
and  hirelings,  in  the  cultivation  of  said  four  hundred  acres  of 
land  for  the  year  1867,  said  Williams  agreeing  to  return  to 
said  Green  at  the  end  of  the  year  1867,  the  same  amount  and 
quantity  of  corn. 

And  in  consideration  of  all  this,  it  is  agreed  on  the  part  of 
said  Williams  to  deliver  to  said  Green,  of  the  first  cotton  he 
may  make,  (48)  forty-eight  bales  of  cotton,  weighing  five 
hundred  pounds  each,  at  Albany  or  Americas,  Georgia,  or  at 
any  intermediate  depot  on  the  South- Western  Railroad  be- 
tween said  Albany  and  Americus,  as  said  Green  may  direct  or 
require ;  said  Williams  also  agreeing  to  return  to  said  Green, 
his,  said  Green's  entire  plantation  (it  being  the  same  on  which 
said  Green  now  lives  in  said  county,  and  out  of  which  said 
Williams  is  to  select  said  four  hundred  acres)  in  good  repair 
as  to  fencing. 

If  any  of  the  said  six  mules  die,  said  Williams  is  to  pay 
to  said  Green  the  value  thereof. 

James  S.  Green, 
Stephen  H.  Williams. 

Ted:  "K.  J.  Warren.    November  15th,  1866." 

Green  averred  in  his  bill  that,  under  this  contract,  Wil- 
liams took  possession  of  said  premises,  and  Green  complied 
with  all  that  was  required  of  him  under  the  contract,  and 
Williams  has  made  about,  or  quite  sufficient  by  farming 
under  said  contract,  to  enable  him  to  comply  therewith. 

Williams  paid  Green  one  bale  of  cotton  weighing  450 
/pounds,  but  fraudulently  intending  to  keep  Green  from  hav- 
ing the  forty-eight  bales  first  raised  on  the  farm,  Williams 
has  taken  two  of  such  bales  to  Wooten's  Station  on  said  rail- 
road with  intent  to  send  them  to  market,  and  Green  is  appre- 
hensive that  he  will  be  defeated  of  his  rights  under  the  con- 
tract, unless  Williams  is  restrained  from  removing  the  same. 

Four  of  said  mules  are  dead,  and  Williams,  therefore,  owes 
Green  their  value.  No  quality  of  cotton  is  specified  and  no 
price  agreed  on,  and  this  uncertainty  gives  equity  jurisdic- 
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tion.  If  Williams  has  any  property  other  than  the  produce 
of  said  farm,  Green  is  not  aware  of  it,  and  charges  that  it  will 
require  all  of  said  produce  to  pay  him.  By  reason  of  Wil- 
liams' disposition  towards  him,  etc.,  Green  fears  that  Wil* 
liams  will  cease  to  attend  to  the  farm  and  let  the  produce 
waste,  etc. 

The  prayer  was,  that  Williams  be  restrained  from  remov* 
ing  said  cotton,  or  any  of  said  produce  from  the  farm,  except 
by  delivering  it  in  discharge  of  bis  contract,  until  the  same  is 
discharged,  and  for  a  receiver  to  take  possession  of  the  farm 
and  gather  the  produce,  and  pay  the  same  to  complainant  in 
payment  of  his  said  claim  and  for  general  relief. 

On  the  8th  October,  1867,  Judge  Vason  granted  an 
injunction  to  last  till  the  hearing,  and  a  rule  requiring  WiK 
liams  to  show  cause  on  the  18th  October,  1867,  why  the  bill 
Bhould  not  be  sanctioned,  etc. 

The  defendant  answered  that  he  found  it  so  difficult  to 
procure  hands,  that  up  to  the  end  of  January,  1867,  he  had 
bat  six,  and  with  them  was  unable  to  attend  more  than  half 
of  the  rented  land.  He  went  to  tell  Green  of  this  and  aban- 
don the  contract.  Necessary  farming  tools  had  not  been  fur- 
nished him,  but  recollecting  that  they  had  spoken  of  the  em- 
barrassment, etc.,  before  the  contract  was  signed,  and  that 
Green  had  said  to  him  to  go  on  and  do  the  best  he'could,  he  did 
not  tell  Green,  nor  make  the  proposition  to  abandon  the  con- 
tract. Green  had  furnished  him  but  one  wagon  (and  that  a 
two*horee  wagon)  for  a  part  of  the  year,  and  Green  borrowed 
it  in  May  and  broke  it  so  as  to  render  it  useless ;  he  had  fur- 
nished him  with  no  harness,  tools  or  agricultural  implements 
of  any  value  to  him,  except  the  cotton  gin  and  screw.  Com- 
plainant used  his  large  wagon  at  his  steam  mill,  and  let  out 
his  harness,  tools  and  implements  to  other  persons.  This  put 
upon  defendant  unnecessary  expense,  exhausted  his  means  and 
caused  some  of  his  hands  to  quit.  Complainant  took  the  cot- 
ton seed  of  1866,  and  left  not  enough  to  plant  and  for  manu- 
ring  corn  lands,  and  defendant  was  thereby  compelled  to  haul 
cotton  seed.  Complainant  only  furnished  corn  for  defendant's 
plough  stock,  and  some  corn  for  bread  and  meal,  and  this 


40  SUPREME  COURT  OF  GEORGIA. 

Williams  w.  Green. 

supply  gave  out  by  the  first  of  June,  1867,  complainant  would 
buy  no  more,  and  thus  forced  defendant  to  buy  western  corn 
at  $2.50  rper  bushel,  (and  secure  the  payment  by  mortgaging 
his  crop)  and  then  haul  it  sixteen  or  eighteen  miles.  Thus  he 
hauled  in  a  two-horse  wagon,  about  one  hundred  and  fifty 
bushels  at  a  time,  when  all  hands  ought  to  have  been  in  the 
farm,  and  this  supply  lasted  only  till  the  middle  of  August. 
He  charges  that  complainant's  hands  and  his  had  wrangled 
and  quarrelled,  and  part  had  quit  him,  and  the  complainant 
had  opportunity  so  to  do,  and  he  believed  he  had,  tampered 
with  defendant's  bands  to  induce  them  to  quit  him  for  the 
purpose  of  getting  a  receiver  appointed.  Defendant  had  made 
eight  hundred  bushels  of  corn,  and  had  one  hundred  and 
fifty  other  bushels  which  had  rotted  in  the  fields  for  want  of 
means  of  transportation ;  the  cotton  crop  was  not  yet  gath- 
ered ;  complainant  had  estimated  it  at  seventy-five  or  eighty 
bales,  but  defendant  did  not  believe  there  would  be  so  much. 

He  sent  the  two  bales,  packed,  to  market,  not  to  defraud 
Green,  but  to  purchase  bacon  for  the  hands.  Besides,  Green 
was  not  entitled  to  the  first  forty-eight  bales  made,  'but  to 
forty-eight  bales  "of  the  first  cotton,"  i.  e.,  of  the  crop  of 
1867..  Complainant  had  at  night,  and  without  authority, 
put  his  name  on  these  two  bales,  but  defendant  *  erased  it  and 
turned  over  the  cotton  in  payment  for  supplies,  and  the  cot- 
ton remained  at  Woolen's  station  a  week  or  more  with  com- 
plainant's knowledge,  before  it  was  shipped,  and  that  too, 
because  complaint  objected  to  its  being  shipped. 

He  admitted  that  if  he  were  compelled  to  pay  forty-eight 
bales,  etc.,  he  could  not  pay  his  debts,  but  insisted  that  by 
reason  of  the  facts  aforesaid,  complainant's  claim  should  be 
greatly  reduced,  and  then  he  could  pay.  Besides,  complain- 
ant knew  defendant's  pecuniary  condition  when  the  con* 
tract  was  made,  and  cannot  now  make  bis  insolvency  the 
basis  for  this  case.  He  averred  that  he  bad  not  had  at  any 
time  any  other  intention  than  honestly  to  pay  what  in  equity 
he  owed  complainant. 

Before  this  answer  was  made,  to-wit :  on  the  18th  October, 
1867,   the  Judge  passed  the  following  order  (upon  what 


MILLEDGEVILLE,  DEC.  TERM,  1867.        41 

Williams  vs.  Green. 

kind  of  showing,  whether  ex  parte  or  with  notice,  does  not 
appear) : 

11  It  being  represented  to  the  Court  that  the  cotton  crop, 
the  subject  matter  of  this  dispute,  is  wasting,  and  being 
seriously  injured  from  want  of  attention  :  It  is  ordered  by  the 
Court  that  Philip  S.  Hale  be  appointed  temporary  receiver  to 
take  charge  of,  manage  and  gather  the  cotton  <ft*op  on  the  plan- 
tation rented  by  Stephen  H.  Williams  from  James  S.  Green, 
in  Lee  county,  with  fall  power  to  hire  labor,  use  such  corn  of 
said  Williams  as  may  be  necessary  to  keep  up  the  stock,  to 
take  charge  of  the  stock,  mules,  and  all  other  plantation  im- 
plements or  appliances  necessary  to  said  object,  until  the  hear- 
ing of  the  application  of  said  complainant  for  the  appoint- 
ment of  a  receiver  in  said  case.  And  it  is  further  ordered, 
that  the  hearing  of  the  motion  for  injunction  and  the  appoint- 
ment of  a  receiver  in  said  case  be  postponed  until  Saturday, 
the  26th  day  of  the  month,  at  Albany,  Georgia.9' 

On  the  21st  October,  1867,  Hale  declined  to  act  as  such 
receiver. 

Complainant  amended  his  bill,  by  charging  that  said  first 
forty-eight  bales  of  cotton  were  worth  at  least  $2,400.00,  and 
perhaps  more,  that  owing  to  the  waste,  mismanagement  and 
neglect  of  Williams,  he  had  reason  to  believe,  and  did  believe 
and  charge,  he  would  not  get  anything  like  said  number  of 
bales,  and  feared  he  would  get  none,  unless  further  mismanage- 
ment was  restrained.  He  thought  that  if  it  were  put  into  care- 
ful hands,  a  large  part,  if  not  all,  of  his  debt  might  be  saved. 

It  was  further  charged  therein,  that  he  had  furnished  Wil- 
liams with  twelve  hundred  bushels  of  corn  worth  $1,800.00, 
or  some  such  sum,  and  that  by  proper  management,  two 
thousand  bushels  of  cotton  seed,  worth  $400.00,  ought  to  have 
been  made  on  said  place. 

This  amendment  and  the  answer  each  were  verified  on  the 
26th  October,  1867,  but  no  hearing  was  had  until  the  6th 
November,  1867. 

At  the  hearing,  the  Judge  had  before  him  the  bill  and 
amendment,  the  answer  and  certain  ex  parte  affidavits  of  the 
substance,  and  by  the  affiants  following : 
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Abraham  G.  W.  Williams,  of  said  county :  He  culti- 
vated a  portion  of  said  James  S.  Green's  plantation,  moved 
there  in  November,  1866.  .  Out  of  the  cotton  seed  made  in 
1866,  Green  furnished  him  about  one  hundred  bushels  to 
plant,  and  about  two  hundred  and  fifty  bushels  for  manure, 
also  with  corn  for  two  plough  animals,  up  to  corn  harvesting. 
From  the  time  Stephen  H.  Williams  moved  on  said  planta- 
tion, Green  had  but  one  crib  with  corn  in  it  on  the  planta- 
tion. Green  also  furnished  affiant  with  two  sets  of  plough 
gear,  about  the  last  of  October,  1866,  to  use  on  that  part  of 
the  plantation  rented  to  him,  and  cotton  seed  for  manure  for 
the  place  rented  for  1867,  and  when  affiant  went  for  the  cot- 
ton seed,  he  hauled  them  off  without  asking  defendant  any- 
thing, not  supposing  that  defendant  had  anything  to  do 
with  it. 

E.  B.  Smith  :  He  rented  a  part  of  Green's  farm  in  1866, 
all  the  corn  raised  on  said  plantation  in  1866  belonging  to 
Green,  was  put  into  one  crib^out  of  which  Green  fed  four  oxen 
and  about  six  other  animals  of  his  own,  and  the  stock  of  two 
freedmen  who  lived  on  the  place  before  Christmas,  1866 ;  one- 
half  of  the  cotton  seed  raised  on  that  plantation  in  1866,  was 
his,  and  half  Green's  ;  out  of  his,  affiant's  share,  Hardy  Mor- 
gan bought  and  paid  for  two  hundred  and  fifty-one  bushels, 
and  hauled  them  off.  This  sale  was  about  the  middle  of 
January,  1867. 

Jesse  Lee  and  PIeasant  Paul,  freedmen :  that  "  the 
talk  of  Green  and  his  way  of  treating"  defendant's  hands, 
caused  them  both  to  quit,  and  all  the  hands  would  have  quit 
had  not  defendant  made  arrangements  to  get  affiants  back  and 
keep  the  others. 

John  W.  Bryan  :  heard  Green  say  he  had  eight  hundred 
bushels  of  corn  in  his  crib  last  Christmas,  and  feared  he  would' 
not  have  that  much  Christmas,  1867 :  had  seen  Green',*  oxen 
fed  out  of  the  crib  after  defendant  took  control  of  the  crib  and 
corn,  and  saw  Washington  Williams  haul  corn  from  said  lot 
and  crib,  and  had  heard  complainant  say  defendant  would 
make  eighty  bales  of  cotton  on  said  plantation. 

Griffin  H.  Culpepper:  cultivated  in  1867,  a  part  of 
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Green's*  plantation,  and  defendant  another  part,  each  having 
moved  to  it  about  Christmas,  1866.  Defendant  bought  of  E.  B. 
Smith  four  plough  stocks  and  two  ploughs ;  defendant  also 
bought  six  pairs  of  new  traces  and  four  pairs  of  new  harness 
about  the  last  of  January,  1867;  he  said  he  bought  them  in 
Americus.  It  was  difficult  in  January,  1867,  to  find  there  gear- 
ing fora  two-horse  wagon.  Harry,a  freedman,  cultivating  part 
of  that  form,  hauled  from  Green's  gin  house  two  two-horse 
wagon  loads  of  cotton  seed  to  plant  for  himself;  on  Thursday, 
(before  he  swore)  in  presence  of  W.  K.  Stansel,  John  F.  Grimes, 
S.  £.  Green,  complainant's  son,  S.  H.  Williams,  affiant  and 
some  little  boys,  S.  E.  Green  read  over  an  affidavit  of  John 
P.  Green,  to  be  used  in  this  case,  and  said  he  did  not  know  how 
much  corn  was  turned  over  by  James  S.  Green  to  defendant, 
or  whether  any  was,  he  was  not  on  the  place  at  the  time  and 
did  not  know  that  corn  was  wasted  by  defendant ;  after  affi- 
ant went  to  work  for  defendant,  he  fed  the  stock,  and  his 
orders  were  if  any  corn  was  left  after  the  mules  ate,  to  gather 
it  up  and  put  it  back  in  the  crib,  and  he  did  so. 

William  B.  Paul  :  in  May,  1867,  defendant  told  him  he 
had  corn,  and  could  not  keep  it,  though  every  night  his  crib 
was  locked  and  the  key  taken  into  the  house  and  kept  there 
till  next  morning. 

Per  Contra.  Alexander  G.  W.  Williams  swore :  that 
when  defendant  took  possession  of  the  place,  there  were  there 
seven  or  eight  hundred  bushels  of  corn ;  defendant  had  not 
attended  to  business  as  affiant  would  have  done,  were  he  in 
his  place,  and  was  not  making  any  effort  to  gather  the  crop 
he  had  made,  and  had  damaged  complainant  "  to  a  very  great 
extent  by  his  neglect,"  and  that  he  tried  to  buy  cotton  seed 
from  the  place  from  Green,  but  Green  told  him  he  must  apply 
to  defendant. 

W.  K.  Stansel:  defendant  "proposes"  to  E.  B.  Wil- 
liams to  let  him  have  one  hundred  and  twenty-seven  bushels 
of  corn,  and  E.  B.  Williams  wished  Stansel  to  have  them,  and 
defendant  said  he  would  deliver  them  at  any  time,  and  they 
would  have  been  delivered  but  for  complainant  being  opposed 
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to  the  corn  being  sold  off  from  the  place.  (No  date  is  given 
to  this  transaction.) 

G.  H.  Culpepper  :  on  the  1st  of  January,  1867,  he  went 
to  complainant  for  two  mules  and  a  two-horse  wagon,  and 
complainant  said  he  considered  them  defendant's  and  Culpep- 
per's for  that  year;  he  said  he  had  corn  enough  in  the  crib  to 
run  his  farm.  Affiant  was  on  the  place  19th  October,  1867, 
and  did  not  consider  it  properly  cultivated  ;  there  appeared 
to  be  a  waste  for  want  of  gathering  the  corn  and  cotton,  and 
no  effort  was  being  made  to  gather  it;  from  what  he  had  seen 
he  did  not  believe  complainant  could  get  his  rent.  He  heard 
defendant  tell  complainant  that  he  was  not  willing  to  be  taxed 
with  repairing  the  wagons  when  others  borrowed  and  broke 
them,  and  complainant  said  they  were  his,  and  he  could  take 
them  and  take  care  of  them.  This  was  in  the  last  of  Janu- 
ary, 1867. 

Asbury  M.  Kilby  :  knew  that  defendant  was  in  posses- 
sion of  the  rented  premises  and  the  dwelling  house  occupied 
in  1866  by  Elijah  Smith,  sufficient  negro  houses,  to-wit : 
all  of  the  negro  cabins  except  those  in  Green's  yard,  and 
two  outside  of  it,  and  controlled  all  the  stock  and  everthing 
except  one  horse.  Defendant  took  into  his  possession  about  one 
thousand  bushels  of  corn  and  six  mules.  Defendant  was  careless 
and  indifferent  about  gathering  the  crop,  is  frequently  absent, 
and  though  he  has  a  white  man  on  the  premises,  this  man  is  but 
a  laborer,  and  not  a  superintendent.  Under  present  manage- 
ment, not  more  than  twenty  bales  of  cotton  can  be  made,  but 
under  proper  management,  there  would  be  thirty-five  bales. 
Affiant  would  not  give  the  corn  defendant  received  for  the 
present  crop. 

Stephen  E.  Green  :  was  familiar  with  the  rented  prem- 
ises and  defendant's  management  of  them.  Defendant  had 
"extravagantly  mismanaged"  affairs,  was  frequently  absent, 
sometimes  as  long  as  about  ten  continuous  days,  leaving  the 
hands,  etc.,  without  superintendence,  and  that,  too,  in  the 
critical  times  of  the  crop ;  skillful  management  would  have 
produced  seventy  bales  of  cotton.  Forty  bales  might  yet  be 
saved  by  good  management,  but  defendant  shows  no  disposi- 
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tion  to  gather  the  crop,  and  affiant  believed  that  he  would  not 
not  gather  ten  bales.  He  heard  defendant  say  he  had  whip- 
ped two  of  the  female  negro  hands,  and  at  another  time  he 
palled  a  board  off  the  crib  and  wore  it  out  over  a  female  negro 
hand  named  Preen,  and  she  left  the  place. 

Defendant  also  read  two  ex  parte  affidavits  in  substance, 
as  follows : 

Sidney  L.  Matthews:  worked  for  defendant  on  said 
premises,  and  while  there  he  heard  complainant  tell  defend- 
ant that  be,  complainant,  knew  that  defendant  could  not 
get  sufficient  hands  to  cultivate  the  premises  as  they  ought  to  be 
cultivated,  but  he  should  go  on  and  do  the  best  he  could,  and 
he,  complainant,  would  do  all  he  could  for  defendant,  and  do 
what  was  right  about  the  rent  of  the  place.  Green's  oxen 
and  his  son's  stock  hogs  (or  a  part  of  them)  were  fed  out  of 
the  only  crib  of  corn  as  long  as  any  corn  was  there. 

Zachariah  Parker:  worked  as  a  laborer  for  defendant 
on  the  rented  premises,  from  the  1st  March,  till  in  July,  1867  ; 
the  corn  crib  was  within  seventy-five  yards  of  complainant's 
home,  and  a  half  mile  from  defendant's  home.  When  affiant 
went  there,  there  was  not  more  than  two  hundred  and  fifty  bush- 
els of  corn,  defendant  fed  out  of  it  five  or  six  mules,  at  no  time 
more  than  six,  and  about  ten  hands;  out  of  it,  also,  six  oxen 
used  by  Green  at  his  steam-mill,  (four  of  them  all  the  time) 
and  two  horses  were  fed  three  times  a  day,  and  his  cows  eat 
from  it  till  the  first  of  April.  The  corn  gave  out  in  May, 
and  defendant  bought  and  hauled  more  from  Amcricus, 
taking  a  day  and  a  half,  and  sometimes  two  days  for  a  load. 
Before  this,  defendant  got  some  meal  from  said  steam-mill. 
The  negro  cabins  were  hear  Green's  residence,  and  affiant 
heard  Pleasant  Paul  and  Jesse  Lee,  two  of  defendant's  labor- 
ers, and  good  ones,  say  they  would  quit  the  place  if  Green 
did  not  quit  bothering  and  interfering  with  defendant's 
hands. 

Defendant  got  no  cotton  seed  from  Green  except  to  plant, 
and  not  sufficient  for  that,  he  hauled  planting  seed  from  his 
own  place,  a  distance  of  several  miles..  Wash.  Williams,  who 
cultivated  part  of  Green's  land,  hauled  cotton  seed  from  the 
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gin  house  for  manure,  and  Tom  Walker  and  Harry  Walker, 
freedmen,  cultivating  other  parts  of  it,  the  one  with  six  hands, 
and  the  other  with  three  hands,  hauled  cotton  seed  for 
planting. 

A  part  of  the  time,  complainant  had  used  the  two-horse 
wagon  for  a  fishing  excursion  and  broke  it  down,  and  defend- 
ant had  to  use  his  own  in  lieu  of  it,  and  complainant  used  his 
own  large  wagon,  to  haul  lightwood  to  the  steam-mill. 

While  affiant  was  at  work  on  the  premises,  no  corn  was 
wasted,  but  defendant  himself  was  careful,  and  charged  the 
hands  to  be  so  with  the  corn. 

The  Judge  granted  the  injunction  and  appointed  William 
D.  Green  as  receiver  as  prayed  for  in  the  bill. 

On  the  8th  of  October,  defendant  excepted  to  that  action 
of  the  Judge,  and  superceded  the  judgment  by  affidavit  in 
forma  pauperis. 

These  facts  having  been  brought  to  the  knowledge  of  the 
Judge,  he  ordered  that  "said  receiver  take  charge  of  said 
property,  and  use  all  necessary  means  to  gather  and  secure 
the  crop  under  the  supervision  of  the  Court,  until  the  decis- 
ion of  the  Supreme  Court  be  had,  and  if  said  decision  is 
adverse  to  the  opinion  of  this  Court,  then  said  property  shall 
be  turned  over  to  said  defendant,  and  if  not,  (the  receiver)  to 
hold  the  same  subject  to  the  further  order  of  this  Court." 

To  this  order  defendant's  solicitors  excepted,  but  the  Judge 
said  he  would  not  certify  it,  as  it  was  not  a  "  final  decision," 
such  as  would  sustain  a  bill  of  exceptions. 

The  granting  of  the  injunction,  and  appointment  of  the 
receiver,  and  the  putting  the  receiver  into  possession  after  the 
supersedeas,  are  each  assigned  as  error. 

West,  Kimbrough  and  W.  A.  Hawkins,  for  plaintiff  in 

error.  f 

C.  T.  Goode,  for  defendant  in  error. 

Harris,  J. 

The  contract  in  this  case  is  in  writing.  It  is  for  the  rent 
of  the  land  of  Green  for  the  year  1867,  by  Williams.    Green, 
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dissatisfied  with  the  management  and  bad  faith,  as  he  alleges, 
of  Williams,  filed  his  bill  and  prayed  an  injunction  to  restrain 
Williams  from  carrying  off  the  cotton  made  on  the  land  out 
of  which  he,  Green,  was  to  have  so  many  bales,  and  for  the 
appointment  of  a  receiver  to  enter  upon  and  take  possession 
of  the  land  and  the  angathered  crop,  etc. 

Green  has  a  right  to  a  correct  and  fair  enforcement  of  the 
contract  of  Williams,  but  no  more.  Williams,  by  the  con- 
tract, had  the  right  to  carry  the  cotton  made  on  the  land, 
to  certain  points,  for  the  purpose  of  fulfilling  it,  4nd  Green 
none  to  prevent  or  restrain  Williams  from  so  doing. 

Upon  what  legal  or  equitable  principle,  springing  from  the 
contract  of  the  parties,  Williams  was  dispossessed  of  the  control 
of  the  land,  and  the  gathered  and  ungathered  crop  placed 
in  the  hands  of  a  receiver,  we  are  at  a  loss  to  discover.  It 
appears  to  us  that  such  an  exertion  of  authority  by  the  Court 
!>elow,  is  much  beyond  the  redress  that  Green  is  entitled  to. 
We,  therefore,  reverse  the  judgment  appointing  a  receiver, 
and  direct  Green  to  be  restored  to  all  the  rights  of  which 
he  was  dispossessed,  and  should  the  Judge  below  continue 
the  injunction  granted  by  him,  that  it  be  so  modified  as  not  to 
prohibit  Williams  from  carrying  the  cotton  made  on  the  land 
to  any  of  the  points  specified  in  the  contract,  and  for  the  pur- 
poses therein  mentioned. 

Judgment  reversed. 
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James  S.  Jones,  plaintiff  in  error,  vs.  Archibald  McCrea, 

defendant  in  error. 

After  a  verdict  at  law  in  ejectment,  a  bill  in  equity  for  a  new  trial,  so  as 
to  enable  a  witness  who  was  examined  on  the  trial  below  to  correct  a 
mistake  in  his  testimony,  as  to  the  commencement  of  the  occupancy  of 
the  defendant  in  said  ejectment  suit,  (who  relied  on  a  statutory  title) 
should  meet  with  but  little  favor.  This  case,  in  principle,  is  within 
the  decision  in  Mitchell  vs.  Printup,  25  Ga.  Rep.,  182. 

Bill  forlNew  Trial  and  Injunction.  Demurrer.  By  Judge 
Vason.  From  Sumter  county.  Chambers.  September,  1867. 

James  S.  Jones,  on  the  20th  day  of  September,  1859, 
brought  an  action  of  ejectment  in  the  short  form,  in  Sumter 
county,  in  which  Daniel  H.  Baldwin,  as  the  executor  of  the 
last  will  and  testament  of  Loami  Baldwin,  was  the  plaintiff, 
and  Archibald  McCrea  was  the  defendant,  to  recover  the 
north  half  of  land  lot  No.  219,  in  the  17th  district  of  originally 
Lee,  then  Sumter  county. 

He  used  the  name  of  D.  H.  Baldwin,  executor,  etc.,  because 
the  deed  from  D.  H.  Baldwin,  executor,  etc.,  to  himself,  reci- 
ted that  said  land  was  sold  in  the  county  of  Chatham,  Geor- 
gia, under  an  order  of  the  Court  of  Ordinary  of 'said  county, 
which  sale  he  held  was  contrary  to  the  statutes. 

The  cause  was  tried  on  the  appeal  at  October  term,  1866. 
Plaintiff  proved  McCrea  in  possession  of  the  premises  in  dis- 
pute, at  the  commence  of  the  action  ;  introduced  a.  plat  and 
grant  of  said  lot  from  the  State  of  Georgia  to  Loami  Bald- 
win, and  the  order  of  probate  of  his  will  and  the  letters  of 
executorship  to  D.  H.  Baldwin,  and  closed. 

The  defendant  drew  from  plaintiff,  by  notice,  said  deed 
from  Baldwin,  executor,  etc.,  to  plaintiff,  and  read  it  in  evi- 
dence. The  defendant  also  read  in  evidence  a  deed  for  said 
land  from  Loami  Baldwin  to  John  Sanders,  and  it  was  ad- 
mitted that  the  defendant  had  a  regular  chain  of  titles  thereto 
from  said  Sanders  to  himself.  Defendant  then  proved  by 
Rufus  S.  Godwin  that,  to  the  best  of  his  knowledge  and  belief, 
defendant  went  into  possession  of  said  land  in  April,  1852, 
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and  had  been  in  peaceable  possession  up  to  the  commence- 
ment of  this  suit. 

Plaintiff  established,  beyond  question,  that  the  deed  from 
Loami  Baldwin  to  Sanders  was  a  forgery,  and  defendant's 
attorneys  at  the  trial  admitted  it  was  a  forgery. 

The  Court  charged  the  jury  that,  if  defendant  had  been  in 
peaceable  possession  of  the  land,  under  color  of  title  for  seven 
years  prior  to  the  commencement  of  the  action,  they  should 
find  in  his  favor.     The  jury  found  accordingly. 

The  witness,  Godwin,  having  since  refreshed  his  mind, 
became  fully  satisfied  that  he  had  made  a  mistake  in  his  tes- 
timony, and  that,  in  fact,  McCrea  took  possession,  not  in 
April,  1852,  but  in  April,  1853,  and  gave  Jones  an  affidavit 
to  that  effect. 

McCrea  did,  in  fact,  not  take  possession  till  April,  1853, 
and  since  the  trial,  has  admitted  that  Godwin  was  mistaken 
as  to  his  having  been  in  possession  seven  years  before  the  suit 
was  brought. 

Upon  these  facts  set  out  in  his  bill,  Jones  prayed  that 
McCrea  be  enjoined  from  selling  and  disposing  of  the  land, 
and  that  be  should  have  a  nev*  trial  of  the  ejectment  cause. 
The  Judge  granted  a  rule  calling  on  McCrea  to  show  cause 
why  the  injunction  should  not  issue  as  prayed  for,  and  grant- 
ing the  injunction  ad  interim. 

Thesolicitors  of  complainant  and  defendant  submitted  to  the 
Judge  a  motion  to  dismiss  the  bill  and  dissolve  the  injunction 
(on  demurrer)  upon  written  arguments. 

Complainant's  solicitor  moved  to  amend  his  bill  by  making 
D.  H.  Baldwin,  as  executor  of  Loami  Baldwin,  deceased,  a 
party  complainant,  and  charging  that  Jones  had,  at  the  date 
of  his  deed  from  said  executor,  bona  fide  bought  said  land  and 
paid  for  it,  that  said  executor  and  the  legatees  under  the  will, 
did  not  claim  the  land,  but  were  all  willing  that  he  should  use 
the  executor's  name  to  recover  the  land,  and  praying  that  they 
make  a  proper  conveyance  of  the  land  to  him,  Jones,  and 
farther,  by  averring  that  he  did  not  discover  Godwin's  said 
mistake  till  May  or  June  of  1867  (since  the  verdict,  etc.) 
They  asked  for  time,  till  the  regular  term  of  the  Court,  to 
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have  these  amendments  sworn  to,  because  Jones  resided  in 
Spalding  county,  and  Baldwin  in  Chatham  county,  Georgia, 
and  were  both  absent. 

The  Court,  thinking  that  these  amendments  "would  not 
give  equity  to  the  bill,"  dissolved  the  injunction,  and  dis- 
missed the  bill.  This  judgment  of  the  Conrt  is  assigned  as 
error. 

H.  K.  McCay  and  W.  A.  Hawkins,  for  plaintiff  in  error. 

James  J.  Scarborough,  for  defendant  in  error. 

Harris,  J. 

An  examination  of  this  case  will  clearly  evince  that  the 
chief  purpose  of  the  bill  filed,  was  to  procure  a  new  trial,  so 
as  to  enable  a  witness  who  had  been  sworn  on  the  trial  of  the 
ejectment  suit,  in  the  Superior  Court,  to  correct  his  testimony 
as  to  the  time  of  the  commencement  of  the  occupancy  of  the 
defendant,  who  relied  on  a  statutory  title. 

Bills  like  this  ought  to  be  regarded  with  little  favor.  In 
principle,  we  think  it  is  withy*  Mitchell  vs.  Printup,  25  Ga. 
Rep.,  182. 

Judgment  affirmed. 
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Nelson  Jones,  free  person  of  color,  d  al.,  plaintiff  in  error, 

vs.  The  State,  defendant  in  error. 

1.  The  testimony  had  in  the  case  below  supports  the  rerdict,  and  we  dis- 
cover nothing  which  calls  for  the  grant  of  a  new  trial. 

2.  A  motion  to  arrest  the  judgment  was  based  npon  the  grounds :  1st, 
Because  it  is  not  charged  in  the  first  count  of  the  indictment  that  the 
person  or  persons  assaulted,  was  or  were  in  the  peace  of  the  State,  or 
that  the  defendants  were  of  sound  memory  and  discretion.  2d,  Be* 
cause  the  two  counts  contain  charges  of  two  crimes  dissimilar  in  kind 
and  character,  and  of  a  different  nature.  3d,  Because  the  assault  and 
shooting  are  charged  to  have  been  committed  on  two  persons,  and  4th, 
Because  Jones  is  charged  as  principal,  and  Scott  as  accessory,  before 
the  fact,  etc.,  in  the  same  count.  Held,  that  if  said  grounds  had  any 
sabatantial  weight  at  all,  they  should  have  been  taken  before  the  case  was 
submitted  to  the  jury ;  certainly,  under  our  Code  and  practice,  they 
cannot  be  considered  on  a  motion  in  arrest  of  judgment. 

Assault  with  intent  to  murder.  Motion  for  a  new  trial 
and  in  arrest.  Decided  by  Judge  Vason.  In  Lee  Superior 
Court    September  Special  Term,  1867. 

This  was  an  indictment  for  assault  with  intent  to  murder, 
in  these  words : 

"Geobgia,  Lee  County:  The  grand  juroreselected,  chosen 
and  sworn  for  the  county  of  Lee,  to- wit  :***** 
in  the  name  and  behalf  of  the  citizens  of  Georgia,  charge  and 
accuse  Nelson  Jones,  a  freedman,  and  Jim  Scott,  a  freedman, 
with  the  offence  of  assault  with  intent  to  murder,  on  the  part 
of  said  Nelson,  and  accessory  before  the  fact  on  the  part  of 
said  Jim  to  said  crime  of  assault  with  intent  to  murder. 

For  that  the  said  Nelson,  on  the  fifth  day  of  May,  in  the 
year  eighteen  hundred  and  sixty-seven,  in  the  county  afore- 
said! did,  unlawfully,  wilfully,  feloniously,  and  of  his  malice 
aforethought,  make  an  assault  upon  Jasper  Strong  and  Chlofe 
Barber,  with  a  pistol  then  and  there  held  in  the  hands  of  him, 
the  said  Nelson,  the  said  pistol  being  loaded  with  powder  and 
ball,  and  while  so  loaded  being  a  weapon' likely  to  produce 
death,  and  the  said  pistol  then  and  there  being  held,  did  short 
off  and  discharge  the  same  at  and  upon  said  Jasper  and  Chloe* 
with  the  intent  to  kill  and  murder  spid  Jasper  and  Chi' 
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contrary  to  the  laws  of  said  State,  the  good  order,  peace  and 
dignity  thereof,  and  the  said  Jim  Scott  being  absent  at  the 
time  of  the  commission  of  the  crime  aforesaid,  did  procure, 
counsel  and  command  said  Nelson  Jones  to  commit  the  said 
crime  of  assault  with  intent  to  murder,  contrary  to  the  laws 
of  said  State,  the  good  order,  peace  and  dignity  thereof. 

And  the  jurors  aforesaid,  in  the  name  and  behalf  of  the  cit- 
izens of  Georgia,  further  accuse  and  charge  the  said  Nelson 
Jones  with  the  offence  of  shooting  at  another,  and  the  said 
Jim  Scott  with  the  offence  of  accessory,  after  the  fact,  to  the 
crime  of  shooting  at  another.  For  that  said  Nelson  Jones, 
on  said  fifth  day  of  May,  in  the  county  aforesaid,  did  then 
and  there  unlawfully,  and  with  force  and  arms,  with  a  pistol 
loaded  with  powder 'and  ball,  shoot  off  and  discharge  the  said 
pistol  at  and  upon  Jasper  Strong  and  Chloe  Barber,  the  said 
shooting  not  being  in  his  own  defence,  or  under  circumstan- 
ces of  justification  according  to  the  priciples  of  the  Code  of 
Georgia,  and  the  said  Jim  Scott  being  absent  at  the  time  of 
the  commission  of  said  crime  of  shooting  at  another,  did  pro- 
cure counsel  and  command  the  said  Nelson  Jones  to  commit 
the  said  crime  of  shooting  at  another,  contrary  to  the  laws  of 
said  State,  the  good  order,  peace  and  dignity  thereof. 

Lee  Superior  Court,  September  Special  Term,  1867. 

N.  A.  Smith,  Solicitor  OtneraL 

Jasper  Strong,  Prosecutor" 

Upon  arraignment  and  plea  of  not  guilty,  the  defendants 
were  tried  together.  The  witnesses  sworn,  and  the  testimony 
given  by  them  was  as  follows : 

Richard  Homer  :  On  Sunday  night,  about  six  or  seven 
months  ago,  on  Robert  Ely's  plantation,  in  Lee  county, 
Georgia,  at  a  prayer  meeting,  some  one  fired  into  the  meeting- 
house and  struck  witness'  daughter,  Chloe,  in  the  back  of  her 
head,  inflicting  a  severe  wound,  about  two  inches  deep.  The 
person  who  shot  was  standing  outside  of  the  door  and  near  to 
it,  the  smoke  from  the  pistol  came  into  the  house.  (It  was  a 
pistol  or  short  gun). 

Jasper  Strong  was  preaching  at  the  time  and  was  standing 
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between  the  door  and  his  (witness*)  daughter.  Witness  don't 
know  who  shot  the  pistol ;  the  person  who  shot  ran  off;  it 
was  early  in  the  night,  about  two  hours  after  dark.  Witness 
heard  Nelson  Jones  say  he  intended  to  kill  Jasper  Strong 
about  two  weeks  before  the  shooting ;  Nelson  Jones  was  not 
in  the  meeting  house  at  the  time.  About  one-half  of  the 
negroes  on  the  place  were  present ;  witness  had  three  daugh- 
ters present ;  George  and  wife,  Jasper  and  wife,  and  others 
whom  he  did  not  then  recollect  were  there.  Chloe's  husband 
was  not  there. 

CROSS-EXAMINED. 

Witness  thought  about  fifteen  were  present  at  the  meeting ; 
the  house  was  a  double-room  house  of  ordinary  size,  but  the 

meeting  was  in  one  room.     George was  sitting  in  the 

door,  with  his  back  to  the  door ;  don't  recollect  whether  the 
night  was  dark  or  moon-shiny.  About  three  weeks  before, 
Nelson  threatened  to  kill  Jasper,  and  said  it  -was  because  he 
was  interfering  with  his  wife ;  don't  know  whether  it  was  a 
pistol  or  or  a  gun  shot;  the  ball  was  taken  out  but  witness 
did  not  see  it ;  the  wound  was  large  and  the  ball  entered  the 
skull ;  Jasper  was  standing  on  the  floor ;  witness'  daughter 
was  sitting  down. 

Search  was  made  for  Nelson.  When  Nelson  made  the  threat, 
witness  asked  him  why  it  was,  and  he  said  he  saw  Jasper,  at 
night,  talking  with  his  (Nelson's)  wife.  Witness  told  him 
not  to  kill  anybody. 

BEBUTXAL. 

Nelson  claimed  as  his  wife,  Hannah,  but  whether  they 
were  married,  witness  does  not  know. 

Alfkbd  McLerdon  :  Knew  nothing,  about  the  shooting ; 
he  was  not  at  the  meeting,  but  up  at  the  quarter,  where  there 
was  a  meeting  at  which  were  himself  and  his  wife,  Elizabeth, 
Jim  Scott  and  wife,  Alfred  McLendon,  Claiborn  Glaskon, 
Joe  Salary  and  Elbert  Ball,  William  Conyers  and  wife,  and 
old  man  William,  the  carpenter ;  who  else  he  did  not  recol- 
lect. 

Of  the  hands  living  at  the  quarter,  Harry,  Nelson  Jones 
and  Henry  Towns*  were  absent.    On  the  Sunday  of  the  shoot- 
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ing,  about  dinner  time,  he  had  gone  to  hunt  cattle,  and  laid 
down  to  rest,  and  heard  some  talking,  and  looking  up,  saw 
Nelson  Jones  and  Jim  Soott  going  down  the  road  to  Mrs.  Mar- 
shall's; could  not  hear  what  they  said;  don't  know  how  long 
they  stayed  at  Mrs.  Marshall's.  That  evening,  Jim  Soott 
came  to  witness'  house  and  sat  down  in  the  door,  and  witness 
saw  in  his  pocket  a  pistol,  and  he  took  it  and  looked  at  it  and  told 
him  it  wasa  Colt's  pistol,  and  was  well  loaded  with  a  slug.  Later 
in  the  evening,  Jim  Soott  again  came  to  his  house  and  sat 
down  in  the  door,  and  asked  witness  if  he  had  heard  that  they 
had  divided  the  meeting  at  the  yard.  Witness  said  "  No,  it 
does  not  make  much  difference."  Scott  replied,  "  Well,  let 
them  go  on,  Jasper  will  'go  up'  if  he  does  not  mind,  or  catch 
bell  to-night."  Witness  did  not  see  Jim  Scott  and  Nelson 
together  until  brought  up  after  the  shooting. 

CROSS-EXAMINED. 

Witness  was  about  twenty-five  feet  from  Jim  and  Nelson 
when  they  passed  him  going  to  Mrs.  Marshall's.  Witness 
suspected  Jasper  of  intimacy  with  his  (witness')  wife.  Many 
other  blacks  besides  Jim  Soott,  had  pistols,  it  was  common, 
and  he  frequently  saw  them  on  Sunday.  He  did  not  hear 
Soott  say  he  would  kill  Jasper,  did  not  believe  Jim  Soott  was 
going  to  do  it,  but  was  going  to  get  some  one  else  to  do  it. 
About  eighteen  or  twenty  at  the  meeting  at  the  quarter,  little 
and  big ;  did  not  swear  before  that  Harry  Green  and  Nelson 
Jones  were  the  only  two  absent,  or  does  not  recollect  doing 
so.    Witness  took  no  walk  with  Jim  Scott  that  evening. 

REBUTTAL. 

Jim  Scott  tried  to  make  witness  believe  that  Jasper  was  too 
intimate  with  witness'  wife,  told  witness  that  Jasper  was  after 
keeping  his  (witness')  wife,  and  not  to  let  his  wife  go  down 
to  the  yard.  On  another  occasion,  he  told  witness  that 
Jasper  was  going  to  take  his  wife  and  Qracy  up  to  Stewart, 
and  that  the  way  he  was  going  on  with  other  people's 
wives,  he  ought  to  be  killed,  and  he  would  not  mind  to 
cut  his  damned  throat. 

SURREBUTTAL. 

Witness  might  have  told  Major  Ely  that  Jasper  was  too 
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intimate  with  his  wife;  his  wife  once  told  him  that  she  once 
told  Jasper  that  she  would  run  away  with  him.  Gracy  was 
Lewis'  wife, 

Charles  Prockter  :  Know  nothing  about  the  shooting ; 
about  breakfast  time  on  that  Sunday,  he  heard  a  pistol  fire, 
and  afterwards  saw  the  pistol  in  Jim  Scott's  possession,  and 
saw  that  it  had  a  ball  or  slug  in  it,  (it  is  the  one  now  shown 
to  witness).  Jim  Scott  was  at  the  meeting  up  at  the  quarter 
when  the  shooting  took  place;  witness  knew  not  of  Jim 
Scott's  getting  up  a  crowd  to  whip  Jasper.  Before  the  firing 
Jim  went  out  of  the  house,  was  gone  long  enough  to  walk 
fifteen  or  twenty  steps,  and  came  back  into  the  house  before 
the  firing. 

Grandville  Brantley:  The  pistol  shown  is  William's, 
(the  carpenter's)  he  did  not  know  that  Jim  Scott  ever  had  it; 
he  came  to  witness  on  Saturday  night  before  the  shooting,  and 
asked  for  a  slug,  and  witness  gave  him  one ;  it  was  moulded 
in  the  moulds  presented. 

CROSS-EXAMINED. 

He  thinks  the  slug  presented  was  moulded  in  the  moulds 
presented,  for  it  was  like  the  one  witness  moulded  for  Scott. 

Willi  ah  Conyers:  On  the  night  of  the  shooting,  just  at 
dark,  witness  was  at  Nelson  Jones'  house,  and  Jitn  Scott  came 
and  called  Nelson  out  and  had  a  secret  talk  with  Nelson 
about  one  minute ;  Nelson  came  back  to  his  house ;  Jim  Scott 
went  off  to  his  house,  and  witness  went  there  too.  This  was 
a  good  while  before  the  shooting;  he  did  not  see  Jim  Scott 
again  that  night,  until  they  were  brought  up  to  Major  Ely's 
after  the  shooting.  Henry  Towns,  Nelson  Jones  and  Jim 
Scott  were  the  only  men  absent  from  the  meeting. 

CROSS-EXAMINED. 

Did  not  see  Jim  and  Nelson  do  anything  but.  talk ;  shoot- 
ing was  about  9  o'clock ;  he  left  Nelson  in  his  house  'when 
witness  went  to  meeting ;  Nelson  told  him  to  go  on,  saying, 
he  would  come  after  awhile,  but  he  came  not  at  all. 

Hannah:  She  lives  At  Major  Ely's;  took  up  with  Nelson 
last  Christmas,  but  was  never  married  to  him ;  she  is  not  liv 
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ing  with  Nelson  now;  she  went  to  church,  but  Nelson  did 
not  go  to  church,  and  gave  no  reason  for  not  going. 

CROS&-EXAMINED. 

She  lived  with  Nelson  as  his  wife,  and  they  were  called 
man  and  wife  by  the  people  on  the  place ;  she  was  never  inti- 
mate with  Jasper,  but  Nelson  was  jealous  of  her  and  Jasper ; 
she  never  said  anything  to  Nelson  about  Jasper  having  made 
improper  proposals  to  her;  she  never  told  Mr.  Ely  she  was 
intimate  with  Jasper. 

RE-EXAMINED. 

Next  morning  Jim  Scott  asked  her  for  the  pistol,  but  she 
said  she  did  not  have  it ;  he  took  from  Nelson's  house,  that 
morning,  when  he  came  for  the  pistol,  a  long  coat  belonging 
to  him  which  had  been  there  about  a  week ;  heard  Nelson, 
about  a  week  or  two  before,  say  he  would  kill  Jasper  because 
he  was  intimate  with  her. 

CROSS-EXAMINED. 

He  did  not  say  particularly  what  was  his  reason  for  wish- 
ing to  kill  Jasper.  The  meeting  she  attended  was  at  the 
quarter ;  she  dislikes  Nelson  now. 

Allen  Homer:  Was  at  Alfred's  house  when  he  heard  the 
pistol  fire,  about  one  hundred  and  fifty  yards  from  the  meet- 
ing house;  after  the  firing  saw  a  man  walking  away  very 
fast  from  the  meeting  house;  don't  know  who  he  was,  but  he 
had  on  a  long  coat,  and  was  about  as  high  as  Mr.  Ely,  about 
as  high  as  Nelson  Jones,  or  might  be  a  little  higher.  Big 
Green  was  at  witness'  house. 

CROSS-EXAMINED. 

He  went  by  big  Green's,  knows  he  was  there  because  he 
called  him ;  witness  was  going  to^church  when  he  beard  the 
firing,  and  then  went  back  to  big  Green's  house. 

S.  T.  Hargett  :  About  4th  or  5th  of  May  was  overseer  on 
Major  Ely's  place  in  this  county;  was  in  Major  Ely V house 
and  heard  a  pistol  fire,  and  soon  heard  some  one  come  by  the 
house  running,  and  soon  the  negroes- began  collecting,  and 
seemed  excited ;  he  told  them  to  keep  cool  and  Major  Ely 
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would  investigate  the  matter.  He  ordered  all  the  negroes  to 
come  ap  to  Major  Ely's  house,  and  they  all  came  except  Nel- 
son Jones ;  collected  all  the  pistols  from  the  negroes,  except 
two  from  Glaskon  and  William.  *  At  dinner  time  he  went  to 
Jim  Scott's  house  and  asked  him  for  the  pistol,  who  looked 
upon  some  boards  for  it,  but  did  not  find  it.  Witness  told 
him  to  search  for  it  again,  and  Scott  went  down  towards 
Nelson's  house,  and  told  him  he  could  not  find  it ;  witness 
told  him  again  to  search  for  it,  and  he  went  back  into  the 
house  and  called  for  a  satchel  key,  and  soon  brought  out  the 
pistol.  It  looked  as  if  it  had  been  recently  fired,  and  is  the 
same  as  the  one  presented  in  Court. 

CROSS-EXAMIMED. 

A  much  larger  ball  than  the  one  presented  would  fit  the 
pistol.  The  pistol  had  every  appearance  of  having  been  re- 
cently fired  off.  They  gathered  up  two  or  three  pistols  that 
night,  one  was  loaded ;  there  are  some  guns  on  the  place ; 
heard  the  man  running  but  did  not  see  him. 

William  Johnson  :  Knew  the  pistol  presented ;  it  is 
witness'  pistol ;  just  before  night  on  the  day  of  the  shooting, 
he  loaned  the  pistol  to  Jim  Scott.  In  talking  with  Nelson, 
he  heard  Nelson  say  Jasper  was  concerned  with  his  wife,  and 
had  to  quit;  about  two  weeks  before  the  shooting,  heard 
Nelson  say  he  tried  to  shoot  Jasper,  but  his  pistol  would  not 
go  off;  Jasper  and  Jim  Scott  were  on  bad  terms  before  this ; 
something  about  women;  witness  tried  and  did  settle  the 
difficulty. 

CROSS-EXAMINED. 

Witness  sent  the  pistol  to  Jim  Scott;  it  was  loaded  with  a 
round  ball,  and  he  heard  it  shoot  off  in  about  thirty  min- 
utes. 

Dr.  Callaway  :  Chloe  Was  shot  in  the  back  part  of  the 
head,  the  ball  went  through  the  outer  part  of  the  skull,  but 
not  clear  through.  The  slug  presented,  he  thought,  was  the 
one  extracted. 

The  State  here  closed,  and  defendants  introduced  no  testi- 
mony. 
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After  argument  and  the  charge  of  the  Court,  the  jury  re- 
turned the  following  verdict : 

"  We,  the  jury,  find  verdict  of  guilty,  recommending  Nel- 
son Jones  to  the  mercy  of  the  Court. 

Joseph  P.  Bledsoe,  Foreman" 

The  Court  inquired  upon  which  count  they  had  found  their 
verdict,  and  they  said  on  the  first  count;  thereupon,  the 
Court  directed  the  Solicitor  to  put  the  verdict  in  proper  form. 
It  was  made  then  to  read  :  "We,  the  jury,  find  Nelson  Jones 
guilty  of  assault  with  intent  to  murder,  and  James  Scott  as 
accessory  before  the  fact,  to  the  crime  of  assault  with  intent  to 
murder.  We  recommend  Nelson  Jones  to  m^tcy,"  and  was 
signed  by  the  said  foreman  as  foreman. 

The  defendants,  by  their  attorneys,  moved  for  a  new  trial 
upon  the  grounds : 

1st.  There  was  no  evidence  that  Nelson  Jones  shot  at  or 
assaulted  Chloe  Barber. 

2d.  There  was  no  evidence  that  Nelson  Jones  shot  at  or 
assaulted  Jasper  Strong. 

3d.  There  was  no  evidence  that  Nelson  Jones  shot  at  or 
assaulted  Chloe  Barber  and  Jasper  Strong  as  charged. 

4th.  Because  the  first  verdict  was  not  a  legal  one,  and  be- 
cause the  Court  allowed  it  changed,  and  because  the  verdict 
is  against  law  and  evidence,  etc.,  etc. 

And  defendants  moved  in  arrest  of  judgment  on  the 
grounds : 

1st.  Because  it  is  not  charged  in  the  first  count  that  the 
person  or  persons  assaulted  was  or  were  "in  the  peace  of  the 
State,"  or  that  Nelson  Jones  or  Jim  Scott  were  "of  sound 
memory  and  discretion." 

2d.  Because  the  two  counts  contain  charges  of  two  crimes 
dissimilar  in  kind  and  character,  and  of  a  different  nature. 

3d.  Because  the  assault  and  shooting  are  charged  to  have 
been  committed  on  two  persons;  and 

4th.  Because  Nelson  Jones  is  charged  as  principal,  and  Jim 
Scott  as  accessory  before  the  fact,  etc.,  in  the  same  count. 

The  Court  refused  the  new  trial  and  refuted  to  arrest  the 
judgment,  and  these  refusals  are  assigned  as  error. 
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What  was  the  sentence,  or  whether  there  was  one,  does  not 
appear  by  the  records  as  brought  up.  All  points  were  waived 
in  the  argument  here,  except  upon  the  sufficiency  of  the  in- 
dictment. 

George  Kimbrocgh  and  C.  T.  Goode,  for  plaintiffs  in 


N.  A.  Smith,  Solicitor  General,  for  the  State. 
Harris,  J. 

1.  The  testimony  had  in  the  case  below  supports  the  ver- 
dict, and  we  discover  nothing  which  calls  for  the  grant  of  a 
new  trial. 

2.  The  grounds  upon  which  an  arrest  of  judgment  was 
sought  below,  if  they  have  any  substantial  weight  at  all, ' 
should  have  been  taken  before  the  cause  was  submitted  to  the 
jury.  They  certainly,  under  our  Code  and  practice,  cannot 
be  considered  on  a  motion  to  arrest  the  judgment. 

Judgment  affirmed. 


Hesbv  Sommbrfobd,  administrator  of  James  Sullivan, 
deceased,  plaintiff  in  error,  v*.^James  Gilbert,  defendant 


S,  bj  deed,  conveyed  to  G  all  Ms  personal  property  in  trust ;  first  to  pay 
•11  the  creditor*  of  8,  nod  then  to  pa;  the  surplus  to  the  sisters  of  S  ; 
G  took  possession  in  the  lifetime  of  3,  and  after  his  death  was  proceed- 
ing to  entente  said  trusts,  when  the  widow  of  S,  having  notified  his 
administrator  of  her  claim  of  her  year's  support  ont  of  said  property, 
laid  administrator  filed  a  bill,  praying  that  G  be  enjoined  from  dispo- 
sing of  the  property,  and  that  the  same  be  delivered  to  him  as  admin- 
istrator. Held,  that  3  having,  by  said  deed,  parted  absolutely  with  said 
property,  his  widow  had  no  claim  upon  it,  and  the  injunction  was  pi 
erly  refused. 

Bill  for  Injunction.    Decided  by  Judge  Vabok.    Chs 
bars.    Lee  County.     November,  1867. 

The  bill  made  this  case: 

Sullivan  died  on day  of 1867,  leavin( 
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small  estate,  consisting  of  a  maturing  crop  of  com,  fodder 
and  cotton,  household  and  kitchen  furniture,  two  mules  and 
some  stock,  of  the  value  of  less  than  five  hundred  dollars ;  he 
left  a  wife,  but  no  children  ;  Summerford  was  duly  appointed 
administrator  of  Sullivan's  estate;  the  estate  is  insolvent; 
the  widow  has  notified  the  administrator  of  her  application 
for  commissioners  to  lay  off  and  give  to  her  a  year's  support 
out  of  said  estate ;  said  Reese  has  a  claim  on  the  estate  of 
fifty  or  sixty  dollars  for  medical  treatment  of  said  Sullivan  in 
his  last  illness;  Sullivan  owed  to  James  Gilbert  a  consid- 
erable sum  of  money,  say  four  or  five  hundred  dollars,  and 
to  *F.  H.  West,  one  hundred  and  fifty  dollars,  and  to  other 
persons  yet 'unknown,  he  owed  other  sums. 

Before  his  death,  Sullivan  assigned,  in  writing,  to  Gilbert, 
all  of  his  crop,  mules  and  property  to  pay  himself  and  other 
creditors,  and  to  pay  any  balance  left  to  the  two  sisters  of 
Sullivan.  Under  this  trust,  Gibert  has  been  gathering  Sul- 
livan's crop,  and  taking  the  trust  property  into  his  possession 
for  the  purpose  of  paying  his  own  and  other  debts  to  the  ex- 
clusion of  the  widow's  year's  support. 

For  these  reasons,  the  administrator  prays  tHat  Gilbert  be 
enjoined  from  interfering  with  said  property,  from  selling 
it,  or  applying  its  proceeds  to  the  payment  of  any  debts  or 
interfering  with  the  administrator  in  taking  possession  of 
the  property,  and  further  for  injunction  against  the  other 
creditors  from  stieing  him,  as  administrator,  for  their  claims, 
that  all  the  creditors  bring  in  their  claims  that  the  matter 
may  be  fully  and  equitably  settled,  and  for  general  relief. 

The  Chancellor  granted  a  rule  nisi,  calling  on  Gilbert  to 
show  cause  why  the  injunction  should  not  be  granted,  etc. 

Gilbert,  for  cause,  denied  by  answer,  that  Sullivan  died 
possessed  of  such  estate,  but  on  the  contrary,  said,  he,  Gilbert, 
owned  all  of  said  property  under  this  paper : 

State  of  Georgia,  Lee  County  :  This  indenture,  made 
and  entered  into,  this  the  twenty-third  day  of  August,  in  the 
year  of  our  Lord,  one  thousand  eight  hundred  and  sixty- 
seven,  between  James  M.  Sullivan  of  the  first  part-,  and 
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James  R.  Gilbert  of  the  second  part,  all  of  said  State  and 
county,   Wibne&eth  :  That  the  said  James  M.  Sullivan,  for  and 
in  consideration  of  the  natural  love  and  affection  which  he 
has  and  bears  for  his  beloved  sisters,  Martha  and  Elizabeth 
Sullivan,  and  for  the  sum  of  five  dollars  to  him  in  hand  paid, 
the  receipt  whereof  is  hereby  acknowledged,   hath   given, 
(ranted  and  conveyed,  and  does  hereby  give,  grant  and  con- 
vey unto  the  said  James  R.  Gilbert,  the  following  property, 
to-wit:  two  mules,  (one  a  large  bay  mare  mule,  the  other  a 
sorrel  horse  mule)  also  his  entire  stock  of  cattle  and  hogs,  the 
number  being  about  ten  cattle  and  ten  hogs,  also  my  interest 
in  the  crops  grown  on  the  plantations  of  Thomas  F.  Porter 
and  Samuel  Lindsey,  and  also,  all  of  his  farming  tools,  house* 
hold  and  kitchen  furniture,  together  with  all  his  assets,  his 
rights,  credits  and  property  of  which  he  is  now  possessed, 
upon  the  following  trusts  and  purposes,  to-wit :  that  the  said 
James  R.  Gilbert  shall  sell  and  dispose  of  so  much  of  said 
property  at  public  or  private  sale  as  he  may  deem  best,  to  pay 
off  and  satisfy  my  debts,  and  then,  after  the  payment  of  my 
debts,  he  said  trustee,  is  to  pay  or  turn  over  the  balance  of 
said  property  or  money  arising  from  the  sale  thereof,  to  my 
said  sisters,  Martha  and  Elizabeth  Sullivan,  in  equal  shares, 
to  belong  to  them  in  their  own  right,  and  for  their  own  proper 
use,  benefit  and  behoof  forever  in  fee  simple. 

In  witness  whereof,  the  said  James  M.  Sullivan  has  hereto 
set  his  hand  and  affixed  his  seal  the  day  and  year  above 
written.  JAMES  SULLIVAN,  [l.  s.] 

Signed,  sealed  and  delivered  in  presence  of 
R.  W.  King. 
J.  J.  Kino." 
All  of  this  property  has  been  in  his  possession  and  control 
ever  since  the  making  of  said  deed,  and  he  averred  that 
after  the  payment  of  Sullivan's  debts,  the  balance  of  said 
property  in  law  belongs  to  said  sisters  of  Sullivan. 

Since  die  making  of  the  deed,  he,  Gilbert,  had  been  gather- 
ing the  crops,  furnishing  rations  and  hire  for  the  laborers 
necessary  to  take  care  of  said  crop,  tinder  said  deed,  in  order 
to  discharge  said  debts* 
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When  the  deed  was  made,  Sullivan  owed  him  0468.61  for 
provisions  and  supplies  furnished  him  to  enable  him  (Sulli- 
van) to  cultivate  said  crop  and  pay  bis  laborers  who  were 
making  this  crop ;  Sullivan  could  not  have  made  his  crop 
but  for  such  aid,  recognized  it  as  the  highest  claim  on  his 
property,  and  gave  Gilbert  a  lien  on  his  crop  and  property. 

Since  the  execution  of  the  deed,  he,  Gilbert,  had  been  com- 
pelled to  furnish  rations  and  make  advances  in  gathering  the 
crop,  etc.,  in  the  aggregate  amounting  to  about  $129.38,  so 
that  now  $597.99  was  due  him  ;  he  admitted  that  Sullivan 
died  in  debt  to  Reeves  and  to  F.  H.  West,  but  whether  the 
trust  property  will  discharge  his  own  debt,  he  cannot  tell  till* 
the  crop  is  in  market. 

He  knew  nothing  of  the  administration  nor  of  the  widow's 
claim  of  a  year's  support,  but  in  January  or  February  last, 
she  abandoned  Sullivan's  bed  and  board,  and  since  then  has 
lived  with  her  father,  (who  is  the  complainant) ;  during  the 
last  illness  of  Sullivan,  which  was  protracted,  she  never  vis- 
ited him,  but  as  he  learned,  she  repeatedly  expressed  a  wish 
that  he  would  die,  and  be  believed  that  in  consequence  of 
such  conduct,  Sullivan  did  not  recognize  hef  as  having  any 
claim  on  his  affections  or  property,  but  the  two  sisters  (one  of 
whom  was  an  invalid,  and  both  were  dependant  on  him  for 
maintenance)  waited  on  and  nursed  him  with  constancy 
and  affection.  Sullivan  died  8th  September,  1867.  Gilbert 
denied  the  right  of  the  widow  and  the  right  claimed  by  the 
administrator  to  marshal  the  assets,  averring  that  he,  under 
said  deed,  had  the  sole  right  to  dispose  of  the  property  which 
he  intended  bona  fide  to  do  according  to  the  deed. 

The  other  defendants  were  not  served,  but  Gilbert's  answer 
was  filed  by  West  as  his  solicitor. 

After  argument  had,  the  Court  refused  to  grant  the  injunc- 
tion, and  this  is  assigned  as  error. 

George  Kimbrough  and  W.  A.  Hawkins,  by  N.  A. 
Smith,  for  plaintiff  in  error. 

F.  H.  Wbbt,  for  defendant  in  error. 
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Habbis,  J. 

The  deed  of  Sullivan  conveyed  to  Gilbert  all  of  his  per- 
sonal property  in  trust ;  first,  to  pay  all  the  creditors  of  Sul- 
livan, and  then  the  surplus  of  money  arising  from  the  sale  of 
his  property,  to  his  two  sisters.  Gilbert  went  into  immediate 
possession  of  the  property,  and  before  the  death  of  Sullivan, 
and  since  his  death,  has  been  occupied  in  the  discharge  of  the 
duties  assumed.  This  deed  passed  all  the  property  described 
in  it  absolutely  out  of  Sullivan,  it  became  irrevocable.  Sum- 
merford,  the  administrator,  can  have  no  better  or  other  title, 
than  his  intestate.  The  injunction  sought  by  him  against 
Gilbert  was  properly  refused. 

As  Sullivan  had  parted  with  his  entire  estate  by  the  deed 
to  Gilbert  in  trust,  it  seems  very  plain  that  his  widow  can 
have  no  legal  right  to  a  year's  provision  for  her  support  out 
of  the  property  so  conveyed.  If  Sullivan  died  insolvent,  it 
is  one  of  the  common  accidents  of  life,  to  be  borne  without 
looking  for  relief  to  the  Courts  who  have  no  authority  to 
make  laws  for  hard  cases,  but  only  to  interpret  and  apply 
laws  as  they  exist. 

Judgment  affirmed. 


William  J.  Reid,  plaintiff  in  error,  vs.  Newton  P.  Brin- 
805,  executor  of  Matthew  Brinson,  defendant  in  error. 

The  counter  affidavit  to  a  distress  warrant  for  rent  having  been  filed,  the 
plaintiff  mast  prove  his  claim ;  the  distress  warrant  is  not  prima  fade 
evidence. 

Distress  warrant.  Certiorari.  Decided  by  Judge  Vabost. 
Dougherty  Superior  Court.    October  Term,  1867. 

BriDson,  as  executor  of  Brinson,  sued  out  a  distress  war- 
rant for  rent,  against  Beid,  for  $750.00  with  interest,  and 
procured  it  to  be  levied  by  the  special-bailiff  of  the  County- 
Court  of  said  county,  upon  certain  cotton  and  corn.    Reid 
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made  affidavit  that  "  a  part  of  the  rent  distrained  for  was 
not  due,"  replevied  the  property,  and  the  bailiff  returned  the 
papers  to  the  County-Court. 

When  the  case  was  called  for  trial,  defendant's  attorneys 
moved  for  a  continuance,  because  Reid,  who  had  been  attend- 
ing the  Court,  was  absent,  had  the  papers  and  proofs  showing 
his  set-off,  and  without  him  his  attorneys  could  not  go  safely 
to  trial ;  because  John  T.  Cargile,  as  guardian  of  the  minor 
children  of  Matthew  Brinson,  deceased,  had  filed  a  bill, 
which  was  then  pending  in  the  Superior  Court  of  Dougherty 
county,  for  injunction,  relief  and  account,  against  N.  P. 
Brinson  as  executor  of  Matthew  Brinson,  deceased,  by  which 
a  receiver  had  been  appointed  and  Brinson,  executor,  had 
been  enjoined  from  further  interference  in  the  matters  sought 
to  be  accounted  for  ;  and  because  Reid  had  purchased  a  dis- 
tributive share  in  said  estate,  and  was,  to  the  extent  of  his 
interest,  a  plaintiff  in  the  said  proceeding  and  entitled  to  a 
credit  for  his  share  of  the  rent  stied  for  in  said  warrant,  and 
because  he  could  not  make  this  defense  at  law  and  wished 
time  to  file  a  bill  in  equity.  The  bill  against  N.  P.  Brinson, 
executor,  was  shown  to  the  court.  It  did  not  restrain  said 
executor  from  collecting  debts,  etc. 

The  Court  refused  the  continuance,  and  ordered  the  case 
to  proceed. 

Defendant's  attorneys,  before  the  case  was  submitted  to  the 
jury,  procured  from  plaintiff's  attorneys  the  original  contract 
for  rent  between  the  parties,  (which  was  in  writing  but  not 
offered  in  evidence,)  and  moved  to  dismiss  the  case,  because, 
by  the  contract,  the  rent  was  to  paid  in  cotton  at  twenty 
cents  per  pound,  and,  (as  they  contended,)  a  distress  warrant 
did  not  lie  for  specifics,  and  because  the  contract  showed  but 
0600.00  due,  whereas  the  warrant  was  for  $750.00. 

The  Court  overruled  this  motion. 

Plaintiff  then  read  to  the  jury  his  affidavit  and  distress 
warrant,  and  closed.  Defendant's  attorney  moved  for  a  non- 
suit, because  plaintiff  had  introduced  no  evidence  showing 
that  defendant  owed  plaintiff  any  rent 

The  Court  refused  the  noo-euit* 
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After  argument  had,  the  Court  charged  the  jury  that  the 
affidavits  before  the  jury  were  not  evidence,  but  that  the 
distress  warrant  was  prima  facie  evidence  of  defendant's  in- 
debtedness. Defendant's  attorney  requested  the  Court  to 
charge  that  if  the  affidavit  was  not  evidence,  the  warrant 
coold  not  be  evidence.    The  Court  refused  so  to  charge. 

The  jury  found  for  the  plaintiff  without  specifying  any 
amount  After  the  jury  had  dispersed,  defendant's  attorneys 
moved  to  set  aside  the  verdict.  The  Court  refused,  and 
allowed  the  verdict  amended  by  specifying  the  amount' 
claimed. 

Upon  these  facts,  (as  agreed  on  by  connsel,)  and  without  a 
return  by  the  Judge  of  the  County-Court,  by  certiorari  the 
case  was  taken  before  Judge  Vason,  and  the  action  of  the 
County-Court  as  aforesaid  was  there  assigned  as  error. 

Upon  the  hearing,  Judge  Vason  overruled  the  certiorari 
on  all  the  grounds  taken,  and  ordered  the  distress  warrant  to 
proceed.    This  ruling  is  complained  of  in  this  Court. 

Strozier  &  Smith,  for  plaintiff  in  error* 

Wright  &  Warren,  for  defendant  in  error. 

Harris,  J. 

The  principal  question  in  the  record  requiring  the  decision 
*of  this  Court,  is,  was  the  Judge  below  right  in  holding  that 
the  distress  warrant  itself  was  prima  facie  evidence  of  the 
indebtedness  of  defendant,  after  issue  had  been  made  by  the 
counter  affidavit  of  defendant.  It  is  difficult  to  distinguish 
the  legal  process  issued  at  the  instance  of  the  plaintiff  below, 
from  other  process  in  Courts,  and  how  they  can  become  direct 
evidence  when  traversed,  or  rather  prima  facie  evidence  to 
sustain  the  demand  of  a  party,  is  not  apparent  to  us.  When 
an  issue  is  made,  as  in  this  case,  we  take  it  that  the  onus  of 
proof  of  indebtedness  is  on  plaintiff,  who  should,  by  some 
witness  or  writing  signed  by  defendant,  have  shown  the 
amount  of  rent  agreed  to  be  paid ;  in  other  words,  he  should 
have  proved  up  his  case,  as  is  usual  in  Courts  before  a  jur 
6 


66  SUPREME  COURT  OF  GEORGIA. 

Robenson  vs.  Vason,  et  al. 

in  other  monied  demands.  Neither  the  distress  warrant 
itself,  nor  the  affidavit  of  the  party  on  which  the  warrant 
issued,  being  recognized  by  law  as  instruments  of  pijoof,  but 
as  forms  or  pleadings  for  the  assertion  of  claims,  tbey  should, 
when  tendered  as  prima  facie  evidence,  have  been  rejected. 
After  issue  made,  the  plaintiff  not  supporting  his  demand  by 
such  testimony  as  the  law  allows,  the  motion  made  by  defend- 
ant— that  judgment  of  non-suit  be  awarded — should  have 
been  granted. 

.  ^n  looking  through  the  record,  we  perceive  that  the 
counter  affidavit  filed  by  Reid  does  not  specially  state  the 
amount  of  plaintiff's  demand  for  rent  which  is  denied  to  be 
due.  No  point  was  made  in  regard  to  this,  and  we  therefore 
make  no  decision  upon  it ;  but  with  reference  to  future  prac- 
tice, we  suggest  that  it  may  be  made  a  question- — whether  a 
denial  of  plaintiff's  claim,  in  the  mere  words  of  the  statute 
allowing  counter  affidavits,  is  a  fair  compliance  with  the  spirit 
and  intention  of  the  act,  which  evidently  meant  that  a  direct 
and  certain  issue  as  to  the  amount  due  should  be  made. 
Judgment  reversed. 


George  F.  Robenson,  plaintiff  in  error,  tw.  David  Av 

Vason,  et  al.,  defendants  in  error. 

Fraud  in  the  procurement  of  a  note,  as  specified  in  the  Revised  Code, 
means  fraud  in  the  procurement  by  the  holder  thereof.  An  innocent 
holder  of  a  note  for  value  before  due,  will  be  protected,  although  the 
note  may  have  been  fraudulently  procured  by  the  payee  from  the 
maker,  of  which  the  holder  had  no  notice. 

Equity.  Motion  to  dissolve  injunction.  Decided  by 
Judge  CoiiE.  From  Dougherty  County.  Chambers.  July, 
1867. 

On  the  31st  of  October,  1865,  George  F.  Robenson  mar* 
ried  Lacy  Bartlett>  a  ward  of  David  A.  Vason.    She  was  at 
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that  date  a  minor,  and  resided  in  Dougherty  county.  The 
marriage  license  was  issued  by  the  Ordinary  of  Baker 
county,  and  without  the  consent  of  the  mother  or  guardian 
of  the  ward. 

When  Robenson  and  Vason  proposed  settling  the  accounts 
between  Vason  and  said  ward,  various  preliminary  investi- 
gations were  had,  which  resulted  in  submitting  the  matter  to 
the  arbitrament  of  6.  J.  Wright  and  W.  E.  Smith,  attorneys 
at  law,  with  full  powers  to  investigate  fully  "  all  the  matters 
involved,  and  make  an  award  covering  the  same,  so  that  the 
same  shall  be  a  termination  of  all  matters  of  dispute  between 
said  parties/'  The  matters  mentioned  in  the  submission  as 
being  for  determination,  were,  a  settlement  "  for  all  the  prop- 
erty, assets  and  credits  due  said  minor,"  and  whether  Roben- 
son, in  right  of  his  wife,  could  discharge  Vason  from  his 
trust — Vason  "  having  some  doubt"  whether  Robenson  could 
discharge  him,  because  "  the  marriage  was  irregular  and  in- 
formal," for  the  reason  that  said  license  was  taken  out  not  in 
Dougherty  county  but  in  Baker,  and  under  the  circum- 
stances aforesaid. 

The  arbitrators  found,  from  the  facts  agreed  on  by  the 
parties  and  submitted  to  them,  that  the  ward  owed  Vason 
$9,600.00,  adding  "  but  as  large  receipts,  expenditures  and 
advancements  had  been  made  by  Vason  in  Confederate  treas- 
ury notes,  said  sum  should  be  abated  to  $6,000.00  due  Vason 
'January  1st,  1865,  this  settlement  being  agreed  to  and  con- 
firmed by  the  parties  themselves,  said  Vason,  Robenson  and 
his  wile  Lucy.  Therefore  we  award  the  above  as  a  full,  final 
and  complete  settlement  between  the  parties,"  They  said 
nothing  as  to  the  validity  of  the  marriage.  Afterwards,  to- 
wit:  on  the  26th  of  November,  1865,  Robenson  gave  to 
Vason  his  two  promissory  notes,  each  for  $3,639.00,  drawing 
interest  from  1st  January,  1865,  due  on  the  25th  dayB  of 
December,  1866  and  1867,  respectively,  in  settlement  of  said 
six  thousand  dollars  award,  and  of  twelve  hundred  and  sev- 
enty-eight dollars  for  a  house  and  lot  known  as  numbers  65 
and  67,  on  Flint  street,  in  Albany,  Georgia,  sold  to  Robenson 
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by  Vason.  And  to  secure  the  payment  of  the  notee,  Roben- 
6on  gave  to  Vason  a  mortgage. 

The  mortgage  recited  said  two  items  of  indebtedness,  and 
described  said  two  notes,  stated  that  Vason,  as  such  guardian, 
had  fully  settled  with  Robenson  in  right  of  his  wife,  and  had 
turned  over  to  him  "  the  plantation  in  the  14th  district  of 
Lee  County,  known  as  the  Chehaw  Place,  formerly  the*  prop- 
erty of  Johii  H.  Pope,  known  as  numbers  17,  18, 19, 46,  47, 
51  and  52  in  said  district,  making  in  the  aggregate  fourteen 
hundred  acres  more  or  less,  also  between  seventy-five  and  one 
hundred  head  of  cattle,  eight  or  ten  head  of  mules  and 
horses,  two  wagons,  one  yoke  of  oxen  and  cart,  forty  head  of 
sheep,  one  hundred  and  twenty-five  head  of  hogs,  all  the 
plantation  tools  and  utensils,  the  crop  of  cotton  not  yet 
packed,  corn,  fodder,  and  all  otner  perishable  property  on 
said  plantation." 

It  then  conveyed  to  Vason,  his  heirs  and  assigns,  all  of 
said  property,  real  and  personal,  "  under  the  following  terms 
and  stipulations,  to-wit :  That  if  said  Robenson  shall  pay  the 
amount  of  money  specified  in  each  of  said  promissory  notes, 
and  interest  thereon,  as  they  respectively  fall  due,  then  this 
mortgage  shall  be  considered  as  discharged  thereby.  And  in 
case  of  default  of  payment  in  either  of  said  promissory  notes, 
the  said  Vason,  his  heirs  and  assigns,  may  either  proceed  to 
foreclose  this  mortgage  on  any  of  said  property  or  the  crops 
which  may  be  grown  on  said  plantation,  under  the  statutes 
of  this  State,  or  the  said  Vason,  his  heirs  or  assigns,  may 
proceed  to  sell  any  portion  of  said  property  for  the  purpose 
of  discharging  said  notes,  upon  giving  thirty  days'  notice 
thereof  to  said  Robenson,  his  heirs  or  assigns,  which  said 
sale,  if  it  shall  become  necessary,  said  Robenson  hereby  binds 
himself,  his  heirs  and  assigns,  fully  to  satisfy  and  execute, 
and  hereby  acknowledges  himself  as  tenant-at  will  of  said 
Vason,  his  heirs  and  assigns,  as  to  the  whole  of  the  property 
hereinbefore  mentioned,  for  the  purposes  aforesaid." 

On  the  sixth  of  June,  1866,  this  award  was  made  the 
judgment  of  the  Superior  Court  of  Dougherty  county,  and 
thereupon  judgment  was  entered  in  favor  of  David  A.  Va- 
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son  against  Bobenson  for  six  thousand  dollars  principal,  with 
interest  from  the  first  day  of  January,  1865,  and  costs.  (This 
feet  was  not  noticed  in  the  argument.)  In  October,  1866, 
Robenson  filed  a  bill  in  equity,  averring  among  other  things 
that  Vason,  as  the  guardian  of  his  wife,  had  taken  into  pos- 
session a  large  amount  of  cash  and  personalty,  say  $30,000.00, 
and  managed  it  all  for  her  from  1852  to  1858,  that  he  in 
1858,  as  such  guardian,  bought  for  her  the  "  Chehaw  Place," 
under  an  order  of  Court  for  that  purpose,  cultivated  the  farm 
for  her,  making  large  profits  all  the  time,  except  for  1863 
and  1864.  It  showed  the  status  of  affairs  as  they  appeared 
by  Vason's  returns. 

It  was  averred  that  while  a  balance  seemed  to  be  against 
the  estate,  it  arose  because  Vason  had  counted  large  expendi- 
tures in  Confederate  money  at  par,  that  he  wished  to  scale 
this  money  to  a  sound  currency  and  Vason  was  unwilling  to 
do  so,  giving  as  a  reason  that  when  he  bought  the  "  Chehaw 
Place,"  on  1st  January,  1858,  the  assets  of  the  estate  being 
mostly  in  notes,  though  perfectly  solvent,  they  were  not 
available,  and  he  (Vason)  had  advanced  of  his  own  money 
$15,000.00  to  make  said  purchase,  and  being  in  no  haste  to  col- 
lect these  good  interest-bearing  notes,  he  had  held  them — the 
interest  on  the  notes  balancing  the  interest  on  his  advances — 
until  during  the  war  the  makers  of  said  notes  paid  them  to 
him  in  Confederate  money,  and  it  required  the  whole  of  the 
same,  so  paid  in,  to  defray  the  expenses  of  the  estate,  and 
left  nothing  to  repay  his  advance,  which  he  still  claimed 
against  the  estate. 

In  explanation  why  the  expenditures  of  1863  and  1864 
had  exceeded  the  income,  Vason  stated  that  he  had  bought 
stock  and  implements  and  made  improvements  to  put  the 
place  in  good  order,  (a  list  of  what  he  claimed  to  have 
bought,  etc.,  is  in  the  bill).  Vason  further  represented  that 
there  was  on  the  place  then,  cotton  housed,  enough  for 
twenty  or  twenty-five  bales.  Vason  had  made  no  return  for 
1865,  but  said  that  there  would  be  but  little  balance  either 
way  for  that  year. 
Believing  these  representations  to  be  true,  and  not  for  ar 
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other  reason,  Robenson  made  the  settlement  aforesaid,  and  to 
secure  Vason  made  the  said  mortgage. 

The  returns  are  set  out  by  exhibits  to  the  bill  and  are 
charged  to  be  erroneous,  and  all  of  said  representations  are 
said  to  have  been  false,  and  a  long  list  of  factfe  and  circum- 
stances is  given  to  prove  the  charges. 

It  is  further  averred  that  Vason  pretended  to  have  trans- 
ferred the  said  notes  and  mortgage  to  his  son  William  J  .Va- 
son and  his  son-in-law  William  Gilbert,  and  they  pretended 
to  have  transferred  them  to  Ross,  of  Macon,  Georgia,  and 
Robenson  believed  all  of  the  parties  had  notice  of  his  having 
good  reasons  for  not  paying  the  notes.  He  prayed  that  all 
of  the  notes,  except  the  part  for  $1,278.00,  be  cancelled,  that 
Vason  should  account  and  settle  with  him,  and  that  all  the 
parties  be  enjoined  from  proceeding  to  collect  the  amount, 
to- wit :  of  $6,000.00  which  he  denied  owing.  Disclaiming 
discovery,  he  prayed  for  general  relief,  etc. 

Judge  Richard  H.  Clarke,  on  the  23d  October,  1866, 
ordered  injunction  to  issue,  upon  Robenson's  giving  bond  for 
damages,  etc.  » 

W.  J.  Vason  and  William  Gilbert's  answer  of  the  bill  is 
a  disclaimer  of  any  knowledge  of  the  state  of  David  A.  Va- 
son's  account  as  such  guardian,  or  of  the  facts  and  circum- 
stances of  the  settlement,  except  what  they  learned  in  and 
from  the  mortgage.  As  to  the  transfer  of  the  notes  and  mort- 
gage, they  answered  that  in  September,  1866,  they  wished 
to  enter  upon  the  business  of  merchants  in  Albany,  Geor- 
gia, and  wished  the  aid  of  David  A.  Vason,  who,  upon  their 
application,  transferred  the  notes  and  mortgage  to  them,  giv- 
ing to  them  each  one-half  of  the  first  note,  and  letting  them 
take  the  second  note  upon  their  agreeing  to  pay  him  the 
amount  called  for  by  it,  at  its  maturity. 

They  bought  of  J.  B.  Ross  &  Son  about  $5,300.00  worth 
of  goods,  and  on  the  13th  of  September,  1866,  they  trans- 
ferred to  J.  B.  Ross  &  Son  said  notes  and  mortgage  as  col- 
lateral security  for  said  debt  and  such  credit  as  they  might 
give  Vason  &  Gilbert  thereafter.  They  positively  deny 
knowing  any  defence  to  the  notes  at  the  time  they  took  and 
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transferred  them,  and  state  that  they  did  both  in  good  faith, 
believing  the  notes  would  be  paid  at  maturity. 

J.  B.  Boss  &  Son  adopted  the  answer  of  Yason  &  Gilbert  as 
to  the  transfer  to  themselves,  and  stated  that  when  they  took  the 
notes  and  mortgage,  they  relied  upon  the  recitals  in  the  mort- 
gage as  true,  saw  that  it  was  duly  recorded  and,  bona  fide,  took 
them  as  such  security  before  they  were  due,  and  without  any 
knowledge  that  Bobenson  had  any  reason  for  not  paying  them. 

By  way  of  cross-bill,  they  averred  that  they  were  informed 
and  believed  that  Bobenson  had  clandestinely  brought  cotton 
to  Macon  and  sold  about  three*  thousand  dollars'  worth  of 
the  same,  and  had  other  cotton  in  Macon  secreted  to  keep 
from  paying  these  debts,  that  the  cotton  was  the  most  avail- 
able and  proper  source  for  funds  to  pay  them,  that  Bobenson 
was  a  spendthrift,  etc.,  and  had  no  other  property  but  that 
which  was  mortgaged,  and  that  if  they  had  to  sell  the  prop- 
erty to  pay  the  first  note  it  would  endanger  the  security  for 
the  second.  They  prayed  for  the  dissolution  of  this  injunc- 
tion, and  for  an  injunction  to  restrain  Bobenson  from  dispos- 
ing of  the  mortgaged  property,  %nd  that  a  receiver  be 
appointed  to  take  possession  of  it  all  till  further  order. 

On  the  17th  November,  1866,  John  T.  Clarke,  Judge  of 
the  Pataula  Circuit,  ordered  that  upon  Yason  &  Gilbert  and 
J.  B.  Boss  &  Son  giving  bond  to  pay  Bobenson  all  damages, 
etc.,  injunction  as  prayed  for  should  issue  against  Bobenson, 
and  that  Bobenson  should  show  cause  why  a  receiver  should 
not  be  appointed.     Bond  was  given  and  injunction  issued. 

The  questions  involved  in  the  pleadings  were  argued 
Wore  David  Irwin,  Judge  of  the  Blue  Ridge  Circuit,  at 
December  Term,  1866.  He  ordered  that  the  first  injunction 
he  dissolved,  and  that  the  injunction  against  Bobenson  be 
^solved  upon  his  giving  bond  for  $6,000.00  for  the  forth- 
coming of  the  property  to  answer  any  judgment  on  the  note6 
or  mortgage,  and  that  upon  his  failure  to  give  this  bond,  one 
Stokes  should  take  possession  of  the  property,  as  receiver. 

Roberaon  gave  the  bond. 
On  the  first  day  of  March,  1867,  Bobenson  was  notified  in 

writing  by  the  attorneys  claiming  to  represent  J.  B.  Boss  & 
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Son,  that  in  pursuance  of  the  contract,  under  said  mortgage, 
they  would,  on  the  2d  day  of  April  then  next,  proceed  to  sell 
all  of  said  property,  (not  stating  how  they  would  sell,  or 
where,)  and  demanding  that  as  their  tenant-at-will,  Robenson 
should  deliver  possession  of  all  the  property  to  them  on  said 
day  in  April,  not  waiving  any  right  to  demand  it  sooner. 

Thereupon  Robenson  filed  an  amendment  to  his  bill.  Re- 
citing all  the  foregoing  facts  by  averments  and  exhibits,  he 
further  stated  that  Judge  Irwin's  decision  was  put  upon  the 
ground  that  he  could  defend  at  common-law ;  that  the  defend- 
ants were  evading  the  spirit  of  that  judgment  by  undertak- 
ing to  sell  the  property  under  said  notice  and  not  by 
foreclosure  or  suit ;  that  the  consideration  of  the  notes  was 
indebtedness  incurred  prior  to  June,  1865,  and  was  therefore 
within  the  provisions  of  the  "  stay  law ;"  that  much  of  the 
property  mortgaged  was  not  in  existence  and  was  therefore 
too  uncertain  a  basis  for  a  lien ;  that  the  notes  and  mortgage 
were  obtained  from  him  by  fraud,  and  therefore  were  void  in 
all  hands;  that  Ross  &  Son  only  held  them  as  collateral 
security  for  a  debt  w^ich  he  believed  had  been  paid  or 
arranged,  and  that  Ross  &  Son  had  then  no  real  interest  in 
the  notes  and  mortgage  and  did  not  authorize  this  notice,  but 
that  it  was  in  fact  the  other  defendants  who  were  moving  in 
the  matter;  and  of  all  these  matters  he  prayed  discovery 
from  J.  B.  Ross  &  Son. 

He  further  averred  therein  that  when  David  A.  Vason 
asked  him  for  the  mortgage,  he  went  into  Vason's  office  and 
signed  it,  without  knowing  that  it  contained  any  such  power 
of  sale,  and  that  he  never  knew  it  did,  till  recently  he  heard 
that  Fred  H.  West,  Esq.,  attorney  for  the  Vasons  &  Gilbert, 
said  the  mortgage  was  a  "  thirty  day  paper."  He  averred 
that  such  sale  was  irregular  and  would  be  ruinous  to  him, 
that  his  defence  was  not  complete  at  law,  and  prayed  that  all 
the  parties  be  enjoined  from  selling  the  property  under  said 
notice,  or  otherwise  interfering  with  the  same. 

Judge  Cole,  of  the  Macon  Circuit,  granted  the  injunction 
last  prayed  for  on  the  12th  of  March,  1867. 

J.  B.  Ross  &  Son  answered.    They  admitted  the  recitals  as 
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to  the  former  proceedings  in  the  premises,  but  denied  that 
Judge  Irwin's  order  was  upon  the  ground  stated,  or  that  they 
were  violating  its  spirit ;  they  denied  all  knowledge  of  the 
consideration  of  the  note  being  indebtedness  prior  to  June, 
1865,  and  stated  that  the  power  of  sale  was  unrestricted  by 
the  stay-law,  even  if  that  law  were  constitutional :  that  so 
far  from  their  debt  being  paid  or  arranged,  Vason  &  Gilbert 
then  owed  them  $8,422.22,  and  they  held  the  notes  and 
mortgage  as  collateral  security  for  the  same,  and  though  Va-# 
son  &  Gilbert  had  the  possession  of  them,  it  was  only  to 
enforce  payment,  and  though  they  did  not  authorize  the  said 
notice  given,  they  then  fully  ratified  the  same.    They  reiter- 
ated that  they  were  bona  fide  holders,  etc.,  and  prayed  for 
dissolution  of  the  injunction. 

The  answers  of  William  J.  Vason  and  Gilbert  are  sub- 
stantially the  same  as  the  last  answer  of  J.  B.  Ross  &  Son. 
They  say  that  the  collecting  agent  of  Ross  &  Son  was  urging 
them  to  collect  the  money,  and  they  gave  u  to  the  attorneys 
in  the  case"  the  notes  and  mortgage,  with  instructions  to 
make  the  money  as  soon  as  possible. 

David  A.  Vason,  still  insisting  on  his  demurrer  filed  in 
the  case,  now  answered  the  original  bill  and  the  amendment, 
giving  a  history  of  his  guardianship,  explaining  the  various 
charges  as  to  the  management  of  the  property,  and  denying 
all  fraud  in  procuring  the  notes  and  mortgage,  and  denying 
that  he  made  the  representations  charged.  He  said  the 
mortgage  was  read  by  Robenson  and  closely  scrutinized  by 
his  attorney,  (Jen.  Wright,  before  it  was  executed ;  that  he 
transferred  the  notes  and  mortgage  to  Vason  &  Gilbert  as 
stated  by  them,  etc.  He  stated  that  he  had  told  Mr.  Warren, 
one  of  Robenson's  solicitors,  that  he  was  willing  to  open  the 
settlement,  no  application  was  made  for  the  purpose,  and  he 
thought  the  controversy  was  ended  till  this  bill  was  filed. 

He  insisted  that  by  the  award  having  been  made  the  judg- 
ment of  the  Court,  the  whole  matter  was  res  adjudicate  as  to 
him,  that  Judge  Irwin  had  settled  the  rights  as  between  the 
other  parties,  and  that  the  "  stay-law/'  if  applicable  to  said 
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notes,  was  no*  hindrance  to  a  sale  under  the  power  of  sale 
granted  in  the  mortgage. 

This  answer  was  excepted  to  at  the  hearing  for  uncertainty 
and  evasiveness,  and  for  uncertainty  for  want  of  an  exhibit 
of  his  returns,  for  not  stating  to  whom  his  ward's  funds  were 
loaned  out  and  when  collected,  what  were  collected  before 
and  what  since  the  war,  etc. 

Ou  April  2d,  1867,  John  A.  Vason  and  Fred  H.  West, 
solicitors  for  the  defendants,  gave  notice  of  a  motion  to  dis- 
solve this  last  injunction,  on  the  grounds  that  there  was  no 
equity  in  the  bill  and  amendment,  that  the  question?  in  the 
amendment  had  been  adjudicated,  and  that  if  there  was  any 
equity  in  the  bill  and  amendment,  it  was  sworn  off  by  the 
answers. 

At  the  hearing,  the  defendants  read  an  affidavit  of  C.  M. 
Pope,  to  the  effect  that  Robenson  and  his  wife  had  staid 
some  time  at  the  "  Chehaw  Place  "  before  it  was  turned  over, 
and  must  have  known  the  condition  of  it;  an  affidavit  from 
John  H.  Pope,  to  the  effect  that  an  affidavit  which  he  had 
sworn  to  at  Robenson's  instance,  was  sworn  to  without  his 
having  read  it  or  knowing  what  it  contained,  that  the  place 
was  in  tolerably  bad  condition  when  Robenson  took  posses- 
sion of  it,  and  some  of  it  had  to  be  repaired;  the  screw  was 
in  bad  condition,  as  it  had  been  shortly  before  broken  in 
packing  the  crop  of  that  year ;  that  the  balance  of  the  crop 
(say  twelve  bales)  was  packed  at  deponent's  screw ;  he  did 
not  know  the  condition  of  the  tools  nor  the  quantity  of  pro* 
visions  on  the  place,  but  did  know  Robenson  had  sixty  or 
seventy  hogs  penned  to  fatten,  and  almost  all  the  plantation 
cultivated  in  1865  was  in  corn,  and  the  corn  crop  ought  to 
have  been  very  large;  Robenson  had  more  persons  and  more 
stock  to  feed  in  1866  than  there  were  in  1865,  he  knew  not 
how  much  cotton  was  gathered  in  1865,  but  the  overseers  at 
the  time  estimated  the  crop  at  twenty-five  bales ;  that  the 
property  specified  in  the  mortgage  was  on  the  place  except 
that  as  to  the  mules  and  horses  and  cattle,  the  number  he 
did  not  know,  but  the  stock  of  cattle  was  fine,  twelve  mules 
and  horses,  though  two  of  them  were  of  little  value  and  none 
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tf  them  as  fat  as  they  might  have  been  had  they  been  better 
cued  for ;  and  an  affidavit  of  J.  £.  Higginbotham,  to  the 
effect  that  he  drew  the  mortgage  and  read  it  over  to  Boben- 
fOD,  who  also  examined  it,  and  it  was  examined  by  G.  J. 
Wright  and  pronounced  all  right,  Bobenson  said  he  was 
well  satisfied  with  the  settlement,  and  Vason  voluntarily  di- 
vided the  payment  so,  that  Bobenson  could  pay  with  his 
growing  crops,  which  Bobenson  said  he'  could  do  without 
embarrassment. 

Complainant  submitted  the  following  ex  parte  evidence. 
An  affidavit  of  H.  T.  Mast,  stating  that  he  bought  two  bales 
of  cotton  and  forty  or  fifty  bushels  of  corn  from  the  place 
about  two  months  before  Bobenson  took  possession ;  an  affi- 
davit of  G.  M.  Stokes,  that  two  or  three  months  before  Boben- 
son got  possession,  he  had  bought  from  the  place  one  hundred 
bushels  of  corn  and  one  hundred  and  twenty-five  bushels  of 
cotton  seed ;  an  affidavit  of  C.  M.  Pope,  to  the  effect  that  he 
toned  over  to  Bobenson  the  plantation  and  what  was  on  it, 
to-wit :  nine  mules,  four  of  them  being  very  good  but  not  in 
firet-rate  order,  two  so-so,  and  the  other  three  perfectly 
worthless,  twelve  medium-sized  bales  of  cotton,  1,000  bushels 
of  corn,  (400  bushels  of  which  belonged  to  the  freed  laborers 
as  wages  of  1865,  and  250  or  300  bushels  of  it  belonged  to 
the  South-Western  Bailroad  Company  to  whom  it  had  been 
sold  but  not  delivered,)  about  forty-five  head  of  meat  stock, 
forty-five  or  fifty  head  of  cattle,  twenty-six  sheep,  with  what 
tools  there  were,  there  was  not  a  plough  stock  and  none  of 
the  tools  were  of  any  value,  the  cribs,  mule-shed  and  screw 
*ere  worthless  and  the  fencing  in  "  miserable  order/'  no  crop 
could  be  made  there  without  great  expense  and  labor ;  affi- 
davit of  John  H.  Pope,  to  the  effect  that  when  Bobenson 
took  possession  of  the  place,  it  was  not  in  condition  to  make 
a  crop  upon,  until  great  labor  and  expense  were  put  on  it, 
that  there  were  not  sufficient  farming  tools  to  prepare  and 
plant  a  ten  acre  wheat-field,  that  there  was  not  sufficient 
corn  and  meat  to  last  longer  than  in  the  Spring,  there  were 
bnt  twelve  bales  of  cotton  of  medium  size,  which  had  to  be 
Packed  at  his  screw  because  the  screw  on  the  place  was  wor 
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out,  nine  or  ten  mules,  all  in  bad  order  and  three  of  them 
worthless,  the  fencing  was  dilapidated,  the  mule-shed,  cribs 
and  screw  were  unfit  for  use. 

Complainant  also  read  the  affidavit  of  William  A.  Max- 
well, explaining  that  from  him,  as  assignee  of  John  H.  Pope, 
in  1858  Vason,  as  such  guardian,  bought  the  "Chehaw 
Place  "  and  some  stock,  etc.,  and  paid  for  it  thus :  $8,225.32 
by  a  debt  due  from  John  H.  Pope  to  him  as  such  guardian, 
and  about  $5,350.00  in  a  claim  of  Stephen  Thomas  against 
John  H.  Pope,  (the  payment  to  Thomas  being  assumed  by 
Vason,)  and  the  balance  in  other  claims  against  John  H. 
Pope,  but  paid  nothing  in  cash,  and  further  that  the  place  if 
well  managed  would  have  paid  a  profit,  but  it  had  been  badly 
managed ;  and  an  affidavit  of  John  H.  Pope,  giving  the 
same  statement  as  to  how  the  place  was  paid  for. 

It  was  admitted  that  Vason  had,  before  1st  January,  1858, 
collected,  as  6uch  guardian,  W.  H.  Bartlett's  note  $1,000.00, 
J.  T.  &  T.  C.  Spicer's  note  $1,788.86,  R.  Lindsey  &  W.  B. 
Roberts'  note  $1,098.56,  J.  H.  Pope  &  A.  Pope's  note 
$3,210.00,  T.  D.  Mathews  &  D.  A.  Vason's  note  $300.00, 
Dudley  Sneed's  note  $1,111.31,  W.  M.  Roberts'  note  $1,200, 
James  J.  Mayo  &  Stegall's  note  $1,175.00,  J.  S.  Dunham  & 
B.  Clark's  note  $200.00,  and  P.  Nightingale's  note  $5,890.00, 
with  interest  on  each,  swelling  the  amount  to  $18,157.35. 

Complainant  also  read  the  affidavit  of  L.  P.  D.  Warren, 
one  of  his  solicitors,  to  the  effect  that  he  told  Vason  that 
Robenson  was  dissatisfied  with  the  settlement,  that  Vason 
said  he  was  sorry  he  did  not  know  it  before  because  he  had 
transferred  the  notes,  but  that  while  he  would  not  open  the 
settlement,  he  would  correct  any  error ;  that  he  told  Vason 
that  he  had  represented  that  there  were  twenty-five  bales  of 
cotton  on  the  place  when  there  were  but  twelve,  that  Vason 
said  he  had  not  charged  that  cotton  in  the  settlement  and 
therefore  it  had  nothing  to  do  with  it,  and  that  he  replied 
that  with  that  cotton  Robenson  would  have  been  greatly  aid- 
ed in  farming : 

An  affidavit  of  W.  E.  Smith,  Esq.,  Vason's  arbitrator, 
that  he  and  Gen.  6.  J.  Wright,  for  Robenson,  were  trying  to 
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settle  the  accounts  and  differing,  had  agreed  that  from  the 
returns  Vason  was  entitled  to  $9,500.00,  and  in  the  mean- 
while Robenson  and  Vason  had  agreed  to  settle  at  $6,000.00; 
that  this  settlement  was  made  upon  Vason's  statement  that 
he  had  paid  out  820,783.03  in  purchasing  the  "Chehaw 
Place/'  paying  of  the  ward's  assets  $5,000.00,  and  advancing 
out  of  his  own  funds  about  $15,000.00,  because  then  the 
ward's  assets  were  unavailable,  and  that  he  afterwards  during 
the  war  collected  these  assets  in  Confederate  money,  and  col- 
lected most  of  his  private  claims  in  the  same  currency ;  Va- 
son wished  the  cotton  applied  to  the  payment  of  this 
$6,000.00,  but  Robenson  needed  it  to  make  a  crop,  and  Va- 
son yielded  and  took  security  (mortgage) ;  he  understood 
Vawn  to  say  there  were  twenty  or  thirty  bales  of  cotton  on 
the  place,  three  packed  and  the  others  in  lint,  but  was  not  pos- 
itive of  the  number  nor  that  they*  were  of  the  crop  of  1865. 
Another  affidavit  of  W.  E.  Smith,  that  they  were  not  acting 
as  arbitrators  nor  knew  that  any  award  was  to  be  made  till 
after  the  settlement  was  agreed  on,  that  Vason  presented  the 
submission  and  at  once  they  signed  the  award,  not  as  fixed 
by  the  arbitrators  but  as  agreed  on  by  the  parties  : 

An  affidavit  of  George  Robenson,  stating  that  John  H. 
Pope's  affidavit  was  read  over  and  corrected  by  Pope  before 
Pope  swore  to  it,  and  that  though  he  had  visited  the  "  Che- 
haw Place"  before  he  got  possession,  he  was  there  but  twice, 
etaid  only  a  few  hours  the  first  time  and  a  day  and  night  the 
second  time,  and  did  not  inspect  the  condition  of  its  affairs : 

An  affidavit  of  Gen.  G.  J.  Wright,  in  substance  the  same 
as  Smith's  upon  the  matters  alluded  to  by  Smith,  but  more 
in  detail :  he  further  stated  that  Vason  made  to  him  the  rep- 
resentations of  the  condition  of  place  as  charged  in  the  bill, 
that  he  communicated  them  to  Robenson,  and  that  upon 
them  and  upon  the  faith  of  the  cotton  being  sufficient  to 
enable  him  to  make  a  crop,  Robenson,  against  his  advice  (as 
to  the  legal  view  of  Vason's  position  assumed  in  their  inter- 
views,) made  the  settlement,  and  then  for  the  first  time  was 
anything  said  about  an  arbitration,  and  that  he  and  Smith 
both  stated  that  their  judgments  were  not  satisfied,  but  they 
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would  sign  the  paper  as  agreed  on ;  that  they  were  not  sworn, 
etc. ;  and  that  he  saw  the  mortgage,  bat  did  not  read  it 
because  Vason  told  him  it  was  merely  a  mortgage. 

Judge  Cole  refused  to  dismiss  the  bill,  but  dissolved  the 
injunction  last  aforesaid. 

The  judgment  of  dissolution  is  assigned  as  error. 

Wright  &  Warren,  W.  A.  Hawkins,  for  plaintiff  in 
error,  said  the  note,  if  procured  by  fraud,  was  void  even  in 
the  hands  of  a  bona  fide  purchaser  for  value,  and  cited  New 
Code,  sections  2735,  2737,  2715,  2589,  3117,3113,3598, 
3140,  3109;  Story  on  Pr.  Notes,  192,  223,  228;  Bailey  on 
B.,  143 ;  Story's  Con.  of  L.,  243 ;  S.  Eq.  Juris.,  296  ;  Price 
Rep.,  281 ;  3d  Kent  C,  79-80 ;  8th  Humph.  R.,  127  ;  1st 
Ep.  R.,  261 ;  8th  Ga.  R.,  556;  21st  Ga.  R.,  195;  and  that 
the  powers  granted  in  the  mortgage  were  illegal,  and  cited 
26th  Ga.  R.,  203;  New  Code,  1956 ;  1  Vern.  R.>  33,  191, 
234;  2d  Vern.  R.,  520;  Powell  on  M.,  152,  158. 

Strozier  &  Smith,  John  A.  Davis  and  F.  H.  West, 
for  defendants  in  error,  furnished  no  brief  to  the  reporter. 

Warner,  C.  J. 

The  error  assigned  to  the  judgment  of  the  Court  below  in 
this  cause,  is  the  dissolution  of  the  injunction.  As  the  bill  is 
retained  for  a  hearing  upon  its  merits  between  the  original 
parties,  we  shall  express  no  opinion  upon  the  facts  involved 
in  it,  except  so  far  as  the  same  may  relate  to  the  order  dis- 
solving the  injunction.  The  injunction  was  granted  U> 
restrain  the  sale  of  the  mortgaged  property  under  a  power 
contained  in  the  mortgage.  The  main  question  in  the  cause 
which  was  made  on  the  argument  before  this  Court,  is 
whether  Ross  &  Son  were  bona  fide  holders  of  the  notes  and 
mortgage  under  the  provisions  of  the  Revised  Code,  and  enti- 
tled to  be  protected.  It  is  insisted  that  the  notes  and  mortgage 
were  procured  by  fraud,  as  between  Vason  and  Robenson, 
and  that  being  so,  although  Ross  &  Son  may  have  become 
the  holders  thereof  before  due,  for  a  valuable  consideration, 
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and  without  notice  of  any  fraud  in  the  procurement  of  the 
same,  as  between  the  original  parties  to  the  transaction, — yet 
under  the  peculiar  language  of  the  Code,  they  cannot  be  pro- 
tected as  bona  fide  holders  thereof  for  value.  The  2743d 
section  of  the  Revised  Code  declares  that  "  The  bona  fide 
holder  for  value  of  a  bill,  draft  or  promissory  note,  or  other 
negotiable  instrument,  who  receives  the  same  before  it  is  due 
and  without  notice  of  any  defect  or  defence,  shall  be  protected 
from  any  defenses  set  up  by  the  maker,  acceptor  or  endorser, 
except  the  following :  1st,  Non  est  factum  ;  2d,  Gambling,  or 
immoral  and  illegal  consideration ;  3d,  Fraud  in  its  procure- 
ment." The  2745th  section  of  the'  Revised  Code  further 
declares  that  "  The  holder  of  a  note  is  presumed  to  be  such 
bona  fide  and  for  value;  if  either  fact  is  negatived  by  proof, 
the  defendants  are  let  in  to  all  their  defenses ;  such  presump- 
tion is  negatived  by  proof  of  any  fraud  in  the  procurement 
•  of  the  note."  It  is  insisted  that  the  words  "  fraud  in  the 
procurement  of  the  note,"  should  be  interpreted  to  mean 
fraud  in  the  procurement  of  the  note  as  between  the  original 
parties  to  the  transaction ;  that  if  the  note  is  fraudulently 
procured  by  the  original  payee  from  the  maker,. no  one  can 
be  a  bona  fide  holder  thereof,  with  or  without  notice  of  the 
frand.  To  give  to  the  Code  this  interpretation,  the  effect 
would  be  greatly  to  impair  if  not  to  destroy  the  negotiability 
of  commercial  paper.  We  can  hardly  suppose  that  the  leg- 
islature intended  to  do  that  Construing  the  Code  in  the 
light  of  the  common-law,  with  a  view  to  its  practical  effect, 
we  hold  that  fraud  in  the  procurement  of  the  note,  as  used 
in  the  Code,  means  fraud  in  the  procurement  of  the  note  by 
the  holder  thereof,  and  not  fraud  in  the  procurement  of  the 
note  as  between  the  original  parties,  of  which  the  holder  for 
value  had  no  notice.  This  construction  makes  a  party  respon- 
sible for  hi§  own  fraudulent  conduct,  and  does  not  make  an 
innocent  party  responsible  for  the  fraudulent  conduct  of  others, 
of  which  he  had  no  knowledge.  This  question,  however,  is 
not  entirely  free  of  difficulty,  but  in  our  judgment,  the  con- 
struction which  we  have  given  to  the  Code,  is  the  best  and 
safest,  in  a  practical  point  of  view.   As  a  general  proposition, 
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the  power  to  mortgage  would  seem  to  include  in  it  a  power 
to  authorize  the  mortgagee  to  sell,  on  default  of  payment, — 
Wilson  vs.  Troup,  7th  John.  Chan.  Rep.,  32.  In  this  case, 
there  is  an  express  power  given  by  the  mortgagor  to  the  mort- 
gagee or  his  assignee,  to  Bell  the  mortgaged  property  in 
default  of  payment,  upon  giving  thirty  days  notice.  In  our 
judgment,  Ross  &  Son  being  the  innocent  holders  of  the 
notes  and  mortgage  for  value  before  due,  they  are  entitled  to 
be  protected  as  such,  and  that  there  is  no  error  in  the  judg- 
ment of  the  Court  below  in  dissolving  the  injunction. 
Let  the  judgment  of  the  Court  below  be  affirmed. 


Ben  Horne,  et  al.,  plaintifls  in  error,  vs.  The  State, 

dtfendiint  in  error. 

1.  An  indictment  should  be  "  in  the  name  and  behalf  of  the  citizens  of 
Georgia;"  if  these  words  be  omitted,  on  exception  taken  at  the 
proper  time,  the  indictment  will  be  quashed ;  such  exception  is  not 
good  in  arjest  of  judgment. 

2.  In  all  cases  where  parties  are  jointly  indicted  for  an  offence  which 
does  not  require  the  joint  act  of  two  or  more  persons  to  commit  it,  the 
defendants,  upon  application,  have  a  right  to  sever  on  the  trial j  other- 
wise as  to  those  offences  whioh  require  the  joint  act  of  two  or  more  to 
commit  them. 

3.  During  a  trial  for  murder,  the  prosecution  asked  a  witness  a  question 
"  to  ascertain  the  condition  of  the  mind  of  the  deceased  'towards  the 
prisoners  after  the  mortal  wounds  were  inflicted,  whether  kind  or 
malevolent;"  the  Court,  on  objection,  refused  to  permit  the  witness 
to  answer  the  question,  remarking  "that  Horne  (the  deceased)  had 
a  right  to  be  mad  ;  he  thought  anybody  shot  had  a  right  to  be  mad:" 
Held,  that  this  remark  was  error. 

Indictment  for  murder.  Tried  before  Judge  Vason. 
Sumter  Superior  Court.     September  Special  Term,  1867. 

The  indictment  charged  Ben  Horne,  Scott  Horne,  Edmund 
Horne,  Richard  Horne  and  George  Jackson,  Jr.,  negroes, 
with  the  murder  of  Joab  W.  C.  Horne,  on  the  12th  August, 
1867,  in  said  county. 
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The  defendants  were  arraigned. 

1st.  A  motion  was  made  to  change  the  venue.  The  Court 
refused  to  entertain  the  motion,  until  efforts  to  obtain  a  jury 
in  the  county  had  failed. 

2d.  The  indictment  was  demurred  to,  because  in  one  count 
all  of  the  defendants  were  charged  with  the  murder,  and  in 
the  other  count  three  of  them  were  charged  with  murder  as 
principals  in  the  first  degree,  and  the  other  two  as  principals 
in  the  second  degree.     The  demurrer  was  overruled. 

The  defendants  plead  not  guilty. 

3d.  When  the  Solicitor  General  proceeded  to  organize  the 
pjstit  jury,  the  Court  required  him  to  ascertain  from  the  ju- 
rors under  oath,  whether  or  not  they  had  registered,  according 
to  General  Pope's  order ;  four  of  the  petit  jurors  were  excused 
because  they  had  not  registered,  and  their  places  were  sup- 
plied by  registered  persons.  Each  juror  was  examined  as  to 
the  fact  of  registration,  and  if  found  not  to  be  registered,  he 
was  set  down  for  cause.  The  Court  announced  that  it  did 
not  decide  upon  the  legality  of  this  proceeding,  that  he 
would  leave  that  an  open  question,  that  parties  who  consid- 
ered themselves  aggrieved  thereby,  might  redress  themselves. 

When  the  different  panels  of  jurors  were  put  upon  the 
prisoners,  they  challenged  the  array  because  they  were  organ- 
ized under  said  military  order.  The  Court  overruled  these 
challenges. 

4th.  After  the  first  juror  had  been  sworn,  defendants 
moved  to  sever  on  the  trial,  stating  that  they  intended  to 
sever,  but  inadvertently  failed  to  make  the  motion  earlier. 
The  State  objected,  on  the  ground  that  the  motion  came  too 
late.  The  Court  overruled  this  objection,  and  required  the 
defendants  to  assign  special  reasons  for  severing.  Defendants 
assigned  specifically  that  they  wished  to  use  each  other  as 
witnesses.  The  Solicitor  General  and  associate  counsel  for 
the  State,  consented  that  defendants  should  testify  as  if  sev- 
ered, and  thereupon  the  Court  refused  the  motion  to  sever. 

5th.  The  Court  ruled  out  the  evidence  of  Laura  Home, 
(as  specified  in  the  brief  of  testimony  between  the  two  *  *.) 
(The  record  leaves  it  somewhat  uncertain  whether  the  Court 
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ruled  out  her  testimony  as  evidence  for  any  of  the  defend- 
ants, or  only  ruled  that  her  testimony  was  not  evidence  for 
her  husband,  Ben  Home ;  counsel  for  the  State  differed  as 
to  this  in  the  argument,  but  the  latter  seems  to  have  been 
his  ruling.)  • 

6th.  In  the  progress  of  the  case,  the  Solicitor  General 
asked  a  witness  the  condition  of  deceased's  mind  towards  the 
prisoners  after  the  mortal  wound  had  been  given,  whether 
kind  or  malevolent.  The  Court  refused  to  allow  the  witness 
to  answer  the  question,  remarking  "  Home  had  a  right  to  be 
mad,  he  thought  anybody  shot  had  a  right  to  be  mad." 

7th.  When  the  nineteenth  challenge  allowed  defendants 
was  being  considered,  they  asked  the  Court  to  decide  how 
many  challenges  they  were  entitled  to.  The  Court  said  he 
would  not  decide  till  the  question  was  made.  When  their 
twenty  challenges  were  exhausted  by  the  defendants,  the  ques- 
tion was  again  made,  and  the  Court  held  that  they  were 
entitled  to  one  hundred  challenges. 

The  testimony  was  as  follows : 

Cullen  Horne  testified  that  deceased  was  wounded  on 
Monday  night,  12th  August,  1867,  in  Sumter  County,  and 
died  about  12  o'clock  on  Tuesday  night,  13th  August,  1867  ; 
he  knew  no  difficulty  between  deceased  'and  Ben,  Scott  and 
Edmund,  previous  to  the  killing  ;  he  saw  deceased  leave  his 
house  on  the  night  of  the  shooting,  to  see  a  sick  negro  wo- 
man, when  he  met  Ben  (who  had  a  double-barrelled  shot- 
gun) near  Ben's  and  Edmund's  house;  he  did  not  see  deceased 
aud  Ben  in  any  struggle  whatever — as  witness  approached 
within  ten  feet,  he  saw  Ben  jump  back  and  fire  at  deceased, 
saw  deceased  place  his  hands  on  his  bowels  as  if  wounded. 
Witness  approached  within  four  feet,  when  Ben  fired  again 
at  deceased — this  6hot  did  not  take  effect,  witness  thought. 

Deceased  then  took  some  splinters  of  lightwood  out  to  one 
house,  threw  down  some  and  carried  the  balance  to  another, 
pretending  he  was  going  to  fire  some  of  the  cabins. 

Witness  had  been  in  the  field  during  the  day.  Four  of 
the  prisoners  had  lost  two  hours  that  day,  and  witness  had 
given  notice  that  they  would  be  charged  with  the  lost  time. 
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They  objected  to  this,  left  the  field,  and  went  to  the  bouse. 
Prisoners,  before  that  day,  had  habitually  hauled  a  load  of 
green  corn  in  the  morning,  to  feed.  Witness  asked  them  to 
haul  a  load  that  noon,  as  they  had  three  hours  at  noon  to 
rest.  Contrary  to  order,  they  hauled  after  the  rest-hours 
were  out.  Witness  changed  the  hour  for  hauling,  because  it 
was  cooler  to  pull  fodder  in  the  morning  and  more  conven- 
ient to  haul  the  corn  at  noon.  When  deceased  went  out  to 
bring  the  negroes  back,  he  was  armed  with  a  pistol — Ben 
and  Edmund  and  Richard  each  owned  a  gun  and  a  pistol, 
and  Scott  and  George  each  owned  a  gun. 

Re-examined;  Deceased  made  no  effort  to  burn  the  house  ; 
difficulty  occurred  out  of  the  house ;  deceased  could  not  have 
burned  the  house  if  he  had  desired  to;  found  the  lightwood 
outside  the  houses  about  ten  feet  from  each ;  deceased  did  not 
habitually  carry  weapons  about  the  plantation,  but  he  buck- 
led on  his  pistol  when  he  went  out  that  night ;  the  negroes 
were  in  the  habit  of  using  their  fire-arms  on  Saturdays  and 
Sundays;  deceased,  when  he  thonght  he  was  going  to  die, 
stated  that  Ben,  Edmund  and  Scott  shot  him ;  witness  found 
a  gun  unloaded  lying  on  the  ground  near  the  place  where 
Ben  shot  deceased. 

As  Ben  ran  and  witness  pursued,  there  waB  other  firing. 
Witness  pursued  about  one  hundred  yards,  and  returned  and 
fonnd  deceased  on  all-fours,  and  his  little  son  over  him. 
Deceased  was  bruised  on  the  face,  mouth,  nose  and  shoulders, 
his  eye  was  cut,  there  was  one  gun-ehot  wound  in  front  on 
the  right  side,  one  in  the  rear  and  to  the  right  of  tf ~- 

Witness  was  first  attracted  by  deceased  ordering  B> 
down  his  gun  ;  he  was  fifty  or  seventy-five  yards  o! 
vras  still  and  he  could  hear  all  that  was  going  on.  I 
Captain  Robinson  found  guns  under  George  Jacks 
house,  and  three  guns  were  found  in  houses  of  cliffi 
groes.  George  Jackson,  Jr.  staid  in  the  same  hoi 
George  Jackson,  Sr.  Witness  heard  no  shooting  on 
ring  previous ;  saw  prisoners  next  in  jail ;  was  with 
all  the  time.  Deceased,  when  he  was  conscious  o 
preaching  death,  said  Ben,  Scott  and  Edmund  shot  1 
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said  he  regretted  very  much  that  he  had  been  murdered  by 
his  former  slaves,  whom  he  had  raised  from  childhood. 

Cross-examined:  Deceased,  immediately  after  supper,  went 
to  see  the  sick  negro  woman,  and  immediately  returned  and 
reported  that  there  were  no  negroes  on  the  place.  The  pris- 
oners were  all  employed  on  the  place  and  had  houses  assigned 
to  them*  The  prisoners  all  quit  the  field  about  four  o'clock 
without  the  consent  of  witness,  who  was  the  overseer.  When 
deceased  returned  from  seeing  the  sick  negro,  after  studying 
some  time,  he  remarked  to  his  family  that  he  had  hit  upon  a 
plan  to  bring  back  the  absent  negroes,  who,  deceased  thought, 
were  out  consulting. 

Dr.  W.  A.  Green  testified  that  he  visited  deceased  as  a 
physician;  he  had  two  gun-shot  wounds;  the  ball  struck  de- 
ceased behind,  three  inches  and  a  half  behind  the  hip  bone, 
a  musket-ball  wound  and  the  one  which  proved  fatal.  An- 
other wound  on  deceased  was  by  a  pistol-ball  in  the  lower 
part  of  the  bowels,  but  it  did  not  enter  the  abdominal  wall. 
The  head  and  face  were  contused  and  lacerated,  deceased  was 
dreadfully  mutilated,  particularly  was  there  a  severe  wound 
above  the  eye.  The  musket-ball  wound  was  shot  from 
behind  and  was  fatal,  that  ball  did  not  emerge.  When  both 
witness  and  deceased  thought  deceased  was  dying,  deceased 
said  the  attack  was  unprovoked,  that  he  was  shot  from 
behind  by  Edmund,  and  that  Edmund  and  Scott  were  stand- 
ing in  the  jamb  of  the  chimney  outside,  and  that  Ben  shot 
at  him  with  a  double-barrelled  gun  and  shot  twice,  that  he 
was  immediately  shot  from  behind  by  Edmund,  and  they 
afterwards  beat  him  with  their  pistols.  He  used  the  word 
"  they,"  not  calling  any  names,  when  he  spoke  of  the  beat- 
ing. Deceased  said  he  did  not  remember  whether  Scott  shot, 
but  Scott  had  a  pistol. 

Db.  Westbbook  testified  that  he  was  a  physician  and  ex- 
amined the  wounds  after  deceased  died.  He  deemed  the 
wound  over  the  right  eye  a  mortal  fracture ;  he  was  not  cer- 
tain as  to  the  wound  in  the  bowels.  Called  back  he  said  the 
wound  over  the  eye  was  either  by  a  pistol  ball  or  the  cock  of 
a  hammer.     Don't  recollect  any  case  which  did  not  produce 
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coma  or  convulsions.  The  wound  on  the  eye  would  not  pro- 
dace  unconsciousness,  perhaps,  as  it  would  from  other  points 
on  the  head,  though  it  would  produce  death.  He  thought 
the  ball  extracted  struck  a  button  or  something,  but  other 
balls  went  into  the  anus. 

Dr.  Robert  Haines  testified  that  he  was  a  practicing 
physician,  the  wound  in  the  bowels  or  the  one  in  the  back 
either,  would  produce  death.  He  examined  the  wounds 
carefully  but  did  not  probe  them,  wounds  on  the  head  are 
very  irregular  in  their  effects. 

Jakes  Murray  testified  that  he  was  at  deceased's  house 
at  the  time  of  the  difficulty ;  the  first  he  knew  of  it  was 
the  firing  of  a  shot-gun  in  the  direction  of  Ben's  and  Ed- 
mund's house,  the  next  gun  he  heard  was  a  shot-gun,  and 
immediately  after  this  six  or  eight  pistol-shots  were  fired  in 
rapid  succession.  Went  in  a  few  seconds  to  where  deceased 
was  lying,  and  found  his  little  son  trying  to  help  deceased  up. 

None  of  prisoners  were  to  be  seen.  (Witness  described 
the  wounds  substantially  as  the  other  witnesses.)  Took 
deceased  into  the  house  and  went  for  Dr.  Green.  When  the 
doctor  came,  deceased  thought  he  would  die  and  would  not 
believe  otherwise,  and  said  Ben  and  Edmund  shot  him,  and 
that  Ben  shot  him  first,  twice,  before  deceased  fired,  and  that 
Scott  and  Edmund  shot  him  from  the  rear,  and  that  Edmund 
beat  him. 

Laura  Horne,  freedwoman,  testified :  she  saw  Edmund 
shoot  at  deceased  twice ;  Richard  Horne  and  George  Jackson, 
Jr.,  were  before  Richard's  house  on  the  steps,  at  the  time  of 
the  shooting,  with  their  guns  in  their  hands,  about  fifteen  or 
twenty  yards  from  the  shooting. 

Cross-examined:  She  said  no  one  had  been  talking  to  her, 
except  counsel  for  the  State  in  the  court-house. 

She  saw  Judge  Horne  (deceased)  come  to  witness'  house, 
he  asked  for  an  axe,  a  woman  gave  him  one.  He  told  Lucy 
to  get  out  of  the  house,  as  he  was  going  to  burn  it.  He  split 
a  turn  of  lightwood,  threw  down  a  turn  before  witness'  house 
door,  came  in,  put  a  torch  into  the  fire  and  then  went  out. 
She  saw  deceased  shoot ;  *  heard  deceased  curse  somebody, 
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heard  deceased  say  that  night  "  Lay  down  your  gun,  G-r-d 

d n  you,  lay  down  your  gun,  your  life's  right  in  my 

hands,  lies  right  in  the  muzzle  of  my  pistol ;  but  a  few  more 

words  do  I  speak  unto  you  before  I  blow  your  d n  brains 

out."  (The  gun  was  not  laid  down.)  He  put  his  pistol  in 
Ben's  breast.  It  was  Ben,  my  husband.  *  Edmund  and  Ben 
staid  in  the  same  house. 

Thomas  Horne,  brother  of  deceased,  testified  that  when 
deceased  believed  he  was  dying,  but  while  he  was  perfectly 
rational,  he  said  Ben,  Edmund  and  Scott  shot  him,  that  Ben 
shot  him  twice  first,  and  after  that  Edmund  and  Scott  shot 
him  and  beat  him. 

Captain  J.  W.  Robinson  also  testified  to  declarations  of 

deceased;  deceased  said  (here  occurs  an  unexplained 

blank  in  the  brief,)  found  two  guns,  a  musket  and  guns  and 
pistols  belonging  to  the  murderers.  Witness  examined  the 
guns  found,  one  was  heavily  charged,  one  ordinarily  charged, 
and  all  with  bright,  new,  fresh  caps  except  one,  i.  e.  the  mus- 
ket out  of  which  he  could  not  extract,  the  ball. 

Cross-examined:  Found  the  parties — three  of  them  in  jail. 
They  came  to  see  witness  about  one  o'clock  P.  M.,  on  the  day 
after  the  night  of  the  shooting. 

Here  the  State  closed. 

The  defendants'  evidence  was  as  follows  : 

Marcus  Furguson,  freed  man,  was  in  Louisa's  door, 
twelve  steps  from  Ben's  house,  on  the  night  of  the  killing : 
saw  deceased  cut  an  armfull  of  lightwood  and  say  he  was 
going  to  burn  the  houses,  and  he  went  to  Ben's  house.  Ben 
was  lying  on  the  bed  sick.  Deceased  went  to  the  fire-place. 
Ben  picked  up  his  gun  and  and  walked  out,  and  deceased 
followed  him,  saying  to  Ben  after  walking  up  to  him,  "G — d 

d n  you,  what  are  you  doing  with  that  gun  ?     Put  it 

down,  or  I'll  blow  your  d n  brains  out.     Your  life  is  in 

the  muzzle  of  my  pistol."  He  made  these  same  remarks  ten 
or  twelve  times.  Deceased  had  a  pistol  in  his  hands  and 
shot  first ;  he  shook  the  pistol  in  Ben's  breast  three  times 
before  he  shot  after  deceased  shot;  Ben  returned  the  fire, 
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threw  down  the  gun  and  ran.  Witness  heard  several  shots 
immediately  after  that,  but  don't  know  who  fired  thera. 

Grogs-examined:  Was  living  on  deceased's  place  at  the 
time ;  was  sworn  before  at  the  inquest,  but  did  not  then  swear 
igaoraace  of  the  diftbulty.  Richard  and  George  were  stand- 
ing at  Hagar's  house  with  their  guns ;  did  not  see  Scott  or 
Edmund  ;  did  not  see  deceased's  little  son  over  him  ;  shot  so 
mach  round  witness  that  he  ran ;  was  facing  the  gun  Ben 
shot ;  Ben  shot  once ;  after  the  shots  were  fired  between  Ben 
and  deceased,  he  saw  Cull  en  Home  run  from  the  house 
towards  Ben  ;  heard  only  two  shots  fired  ;  went  to  Hannah's 
house  that  night. 

Deceased  and  Ben  were  about  twenty  steps  from  Hannah's 
house  when  the  shooting  commenced ;  was  in  ten  steps  of 
deceased  when  he  was  shot  before  Louisa's  door.  Did  not 
see  prisoners  with  their  guns  the  evening  before  the  shoot- 
ing ;  he  was  in  the  yard  till  night.  Prisoners  had  their  guns 
that  evening ;  did  not  see  them  load  their  guns.  Witness 
did  not  say  in  presence  of  Dr.  Haines  and  Darden  and 
others,  on  the  inquest,  that  he  knew  nothing  about  the  case. 

Wemty  Wllsost,  freedwoman,  was  present  in  the  house 
next  to  Ben's  house,  and  about steps  off.  Heard  de- 
ceased say  "  How  dare  you  come  out  of  my  house  with  your 
weapon,  when  I  come  in  my  house  to  burn  it  down  ?    Lay 

your  weapon  down,  G— d  d n  you,  or  I  will  blow  your 

brains  out.  Your  life  is  in  the  muzzle  of  my  pistol."  Heard 
the  gun  and  pistol — the  gun  first ;  heard  the  other  shooting, 
but  don't  know  who  it  was ;  did  not  go  out  of  the  house ; 
only  judged  by  the  sound  and  voice ;  did  not  see  the  parties ; 
am  familiar  with  Ben's  and  deceased's  voices. 

Cross-examined:  Came  to  the  door ;  could  see  their  heads 
but  could  not  distinguish  the  parties.  Deceased  said  to  Ben, 
"  How  dare  you  come  out  of  my  house  when  I  come  in  to 
burn  it  down  ?"  Did  not  see  George  or  Richard  that  night; 
saw  nothing  at  all ;  was  not  sworn  at  the  inquest,  and  did 
not  tell  Darden  or  any  one  else  that  she  knew  nothing  about 
the  case.  Prisoners  came  to  the  house  about  an  hour  by  sun, 
and  staid  in  the  yard.      Did  not  hear  anybody  but  deceased. 
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nor  hear  his  little  son  beg  them  to  get  off  deceased,  nor  heard 
Cullen  come  out;  heard  nothing  only  what  deceased  said 
and  the  guns  shooting,  heard  no  gun  shoot  that  evening. 

In  rebuttal,  the  State  proved  substantially  by  Dr.  Haine6, 
A.  R.  Buford  and  C.  S.  Darley,  that  they  heard  Marcus  at 
the  inquest  say,  that  when  the  difficulty  began  he  ran  off  and 
knew  nothing  about  the  difficulty,  and  by  J.  J.  Murray,  a  son- 
in-law  of  deceased,  that  he  saw  Marcus  load  a  gun  on  the 
evening  of  the  shooting. 

Thos.  L.  Murray  testified ;  before  deceased  died,  wit- 
ness heard  Richard  say  they  all  quit  the  field  in  the  evening 
before  the  shooting,  that  they  had  their  guns,  that  he  (Rich- 
ard) tried  to  shoot  off  his  gun,  but  couldn't,  his  gun  wouldn't 
fire  at  the  shooting,  and  that  he  ran  off  and  hid  it  in  a  brush- 
heap. 

George  Horne  testified ;  he  was  twelve  years  old ;  after 
the  guns  commenced  firing  he  went  out  to  his  father ;  when 
he  got.  to  him,  he  saw  Edmund  on  deceased,  beating  him. 
Witness  told  him  to  get  off,  which  he  did,  aud  ran  off  over 
the  potato  patch. 

8th.  The  Court,  on  being  asked  by  the  prosecuting  attor- 
neys to  charge  that  in  case  of  conviction  the  jury  could  recom- 
mend defendants  to  mercy,  stated  that  he  doubted  the  right  of 
the  jury  tado  so,  but  as  the  request  was  also  made  by  de- 
fendants, he  would  give  it  in  charge  as  the  law ;  after  the 
jury  had  retired,  the  Court  examined  the  statute  and  called 
the  jury  back  and  charged  them  that  it  was  their  undoubted 
right  to  recommend  the  defendants  to  mercy  if  they  thought 
proper  so  to  do. 

9th.  When  the  verdict  of  the  jury  was  brought  into  Court 
and  handed  to  the  Solicitor  General,  he  objected  to  receiving 
it  because  it  was  not  in  conformity  with  the  pleadings. 
(What  it  was  does  not  appear.)  The  Court  asked  to  see  the 
verdict,  and  after  looking  at  it,  ordered  the  Solicitor  General 
to  read  it,  which  was  done,  and  the  solicitor  then  handed  the 
verdict  to  the  clerk  to  be  recorded,  when  defendants9  attor- 
neys asked  to  see  the  verdict,  and  before  it  was  recorded  it 
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was  handed  to  them.  The  Solicitor  General  asked  them  if 
they  wished  to  poll  the  jury,  they  answered  "yes." 

Upon  polling  the  jury,  the  first  nine  answered  that  it  was 
their  verdict ;  the  tenth  man,  A.  A.  Adams,  stated  that  that 
was  his  verdict  in  the  jury  room,  but  if  it  did  not  conform  to 
the  pleadings,  he  wished  that  the  jury  be  recharged  and  re- 
turned to  their  room,  because  the  jury  did  not  wish  that  the 
county  should  be  put  to  additional  expense  from  any  infor- 
mality in  the  verdict  or  want  of  conformity  to  the  pleadings. 
While  this  juror  was  making  this  explanation,  and  before  any 
decision  by  the  Court,  the  defendants  withdrew  their  demand 
to  poll  the  jury. 

The  verdict  was  then  returned  to  the  jury  and  the  Court 
charged  them  as  follows  : 

"Gentlemen,  I  charge  you  that  if  several  persons  agree  and 
conspire  together  with  a  common  intent  to  commit  a  crime, 
and  in  prosecution  of  this  common  intent  the  act  is  done  by  only 
some  of  them,  and  all  are  present,  consenting  and  agreeing 
thereto,  though  not  actually  taking  a  part  therein,  then  all 
such  as  are  present  and  concurring,  are  guilty  alike  with 
those  who  do  the  acts.  Apply  this  principle  to  this  case,  and 
such  of  the  defendants  as  the  evidence  satisfies  your  minds, 
beyond  a  reasonable  doubt,  were  thus  engaged,  you  ought  to 
find  guilty  generally,  or  as  principals  in  the  first  degree.". 

The  jury  retired  and  returned  the  verdict  in  the  following 
form: 

"We,  the  jury,  find  Ben  Home,  Scott  Horne,  Edmund 
Home,  Richard  Horne  and  George  Jackson,  Jr.,  guilty  of 
murder,  and  recommend  George  Jackson  to  the  mercy  of  the 
Court.  Asbury  A.  Adams,  Foreman. 

The  defendants  moved  to  arrest  the  judgment :  "  Because 
the  bill  of  indictment  fails  to  state  that  the  grand  jurors 
charged  and  accused  the  defendants  "in  the  name  and  in  the 
khdkf  of  the  people  of  Greorgia"  and  failed  to  show  any  author- 
ity of  said  jury  to  charge  and  accuse  the  prisoners  of  any 
crime."    The  indictment  was  as  follows  : 

"State  op  Georgia,  County  of  Sumter:  The  grand 
jurors,  sworn,  chosen  and  selected  for  the  county  of  Sun?' 
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to-wit:"  (giving  their  names,  etc.,)  "on  their  oaths  do  charge 
and  accuse  Ben  Home,"  etc. 

This  motion  was  overruled. 

Defendants  made  a  motion  for  a  new  trial  on  the  grounds 
hereinbefore  stated  and  numbered,  and  on  the  further  ground 
that  the  verdict  was  strongly  against  the  law  and  the  evi- 
dence. 

The  Court  overruled  the  motion  for  a  new  trial  as  to  all 
of  the  other  defendants  except  George  Jackson,  Jr.  To  him 
a  new  trial  was  granted. 

Ben  Home,  Edmund  Home  and  Scott  Home,  were  sen- 
tenced to  be  hung  on  the  22d  November,  1867,  and  Richard 
Horne  was  sentenced  to  the  penitentiary  for  life. 

Those  sentenced  to  be  hung  excepted  to  the  several  judg- 
ments, rulings  and  orders  of  the  Court,  and  assign  them  as 
error. 

C.  T.  Goode  and  Samuel  Elam,  for  plaintiffs  in  error. 

N.  A.  Smith,  Solicitor  General,  and  W.  A.  Hawkins,  for 
the  State. 

Walker,  J. 

1.  By  the  Revised  Code,  section  4535,  the  form  of  an  indict- 
ment should  be:    "The  grand  jurors  selected,  chosen  and 

sworn  for  the  county  of to-wit :  in  the  name  and  behalf 

of  the  citizens  of  Georgia,  charge  and  accuse,"  etc.  By  sec- 
tion 4536,  all  exceptions  which  go  merely  to  the  form  of  an 
indictment,  shall  be  made  before  trial ;  and  no  motion  in 
arrest  of  judgment  shall  be  sustained  for  any  matter  not 
affecting  the  real  merits  of  the  offence  charged  in  the  indict- 
ment. After  the  rendition  of  the  verdict,  the  defendants 
moved  to  arrest  the  judgment  because  the  bill  of  indictment 
fails  to  charge  defendants  "  in  the  name  and  behalf  of  the 
citizens  of  Georgia."  Did  this  omission  affect  the  real  merits 
of  the  offence  charged  in  the  indictment?  Was  it  not  an 
exception  which  went  merely  to  the  form  of  the  indictment  ? 
The  exception  being  merely  to  the  form  of  the  indictment 
should  have  been  taken  before  trial. 
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2.  Ought  the  Court  to  have  permitted  the  defendants  to 
sever  on  their  trial  ?     This  is  an  important  question,  and  has 
received  our  careful  consideration.     By  the  old  law,  when 
two  or  more  defendants  were  jointly  indicted,  any  one  might 
be  tried  separately,  except  such  offences  as  required  the  con- 
currence of  two  or  more  to  constitute  the  crime ;  in  such  cases, 
the  defendants  should  be  tried  jointly.     Cobb's  Dig.  841. 
The  act  of  1856,  Pamp.  Acts,  p.  266,  amended  this,  and  au- 
thorized the  trial  of  one  or  more  in  those  cases  which  require 
the  joint  act  of  two  or  more  to  constitute  the  crime.     The 
history  of  this  act,  as  we  understand  it,  and  the  reason  for  its 
passage  was,  that  in  many  cases  of  riots,  etc.,  some  of  the 
parties  would  avoid  arrest,  and  one  party  might  be  held  for 
years  without  being  tried,  because  the  other  party  charged  in 
the  indictment  could  not  be  brought  to  trial.    This  was  espe- 
cially so  iu  the  counties  bordering  on  the  State  line,  and 
proved  to  be  in  many  cases  a  great  hardship  to  those  parties 
who  were  indicted  for  such  offences  and  remained  within  the 
jurisdiction  of  the  court.    They  could  not  be  tried  separately, 
and  they  could  not  demand  a  trial,  (McAlester  vs.  The  State, 
17  Ga.  R.,  61 8,)  and  were  liable  to  be  bound  indefinitely  to  at- 
tend npon  an  indictment  for  an  offence  for  which  they  could 
not  be  tried.     The  act  of  1856  intended  to  remedy  this  evil 
and  allow  any  one  of  such  defendants  to  be  tried  separately, 
without  waiting  for  the  arrest  of  others  charged  in  the  same 
indictment.      The  effect  of  this  amendment  was  to  advance 
the  ends  of  justice  and  secure  to  the  citizen  his  right  to  a 
speedy  and  public  trial.     Sec.  4595  Rev.  Code,  intended  to 
embrace  the  provisions  of  the  Code  of  1833,  as  amended  by 
the  act  of  1856,  and  authorized  the  separate  trial  of  defend- 
ants for  all  offences.     In  Caldwell  vs.  The  State,  34  Ga.  R., 
10,  this  section  was  before  the  court  for  construction  and  the 
court  seemed  to  hold  that  the  court  is  the  repository  of  the 
discretion  given  by  the  statute  to  say  in  what  cases  a  defend- 
ant may  be  tried   separately,  though  jointly  indicted.     The 
court,  however,  there  say,  (p.  20,)  "  We  do  not  say  it  is  an 
unbridled,  uncontrollable  discretion ;  but  where  severan^ 
demanded  as  a  right,  unsupported  by  cause  shown  ar 
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fused,  we  are  wholly  indisposed  to  interfere  with  the  exercise 
of  the  discretion."  That  was  an  indietment  for  riot,  a  crime 
which  required  the  joint  act  of  two  or  more  to  constitute  it, 
and  the  defendants  demanded  a  separate  trial  as  a  matter  of 
right,  upon  mere  motion,  and  without  any  special  cause 
shown  therefor.  Under  that  state  of  facts,  and  in  that  class 
of  cases,  we  think  the  decision  was  right,  and  we  affirm  it. 
This  case,  however,  is  a  very  different  one. 

Here  the  defendants  were  jointly  indicted  for  an  offence  of 
which  one  might  be  guilty  and  all  the  others  innocent;  this 
is  one  of  the  other  class  of  cases  referred  to  in  the  statute. 
The  defendants  stated  that  they  wished  to  use  each  other  as 
witnesses  on  the  trial ;  this  was  assigning  a  special  reason  for 
severing  on  the  trial.  We  all  from  our  experience  know  how 
difficult  it  is  to  have  a  fair  trial  when  several  parties  are  on 
trial  and  they  are  introduced  as  witnesses  for  each  other.  The 
witness  cannot  testify  in  his  own  favor,  and  he  is  not  bound 
to  criminate  himself.  Besides  the  confusion  of  several  issues 
being  passed  upon  at  the  same  time  by  the  same  jury,  affect- 
ing the  lives  of  several  persons,  and  some  of  those  persons  on 
the  stand  as  witnesses,  is  not  likely  to  enable  the  jury  to  do 
full  and  impartial  justice  to  each  defendant.  In  this  case  the 
wife  of  one  of  the  defendants  was  a  witness  and  there  is  a 
difficulty  in  determining  from  the  bill  of  exceptions  what  the 
court  ruled  as  to  certain  portions  of  her  testimony.  Even  the 
counsel  for  the  State,  in  the  argument  before  this  court,  dif- 
fer as  to  what  was  decided.  It  originates  from  complicating 
too  many  issues  to  be  decided  at  once.  The  humanity  of  the 
law  did  not  intend  to  deprive  three  men  of  their  lives  by  a 
trial  thus  confusedly  conducted.  The  court  should  have 
granted  their  motion  to  sever  on  their  trials,  and  then  the  at- 
tention of  the  court,  counsel  and  jury  could  have  been  fixed 
upon  the  party  on  trial ;  and  justice  would  much  more  likely 
be  attained  in  this  manner  than  by  the  course  pursued  on  the 
trial.  In  a  case  of  this  sort  the  fact  that  the  defendants 
wished  to  use  each  other  as  witnesses  ought  to  have  been  suf- 
ficient special  reason  for  severing  on  the  trial,  even  if  the 
court  had  the  right  to  refuse  it  without  special  cause  shown, 
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and  we  would  have  felt  bound  to  reverse  his  ruling  on  this 
point  as  a  matter  of  discretion.  The  court  must  so  use  his 
discretion  as  not  to  abuse  it,  and  if  he  improperly  use  his 
discretion  this  court  will  control  it.  But  as  a  general  rule 
we  hold  that  in  all  cases  where  parties  are  indicted  for  an  of- 
fence which  does  not  require  the  joint  act  of  two  or  more  to 
constitute  the  offence,  the  defendants  upon  application  have 
a  right  to  be  tried  separately  ;  the  rule  is  otherwise  in  those 
cases  which  require  the  concurrence  of  two  or  more  in  their 
commission ;  in  cases  of  this  class  the  matter  is  subject  to  the 
legal  discretion  of  the  court  before  whom  the  trial  takes 
place. 

3.  The  remark  of  the  judge  in  ruling  out  a  question  asked 
by  the  State's  counsel  "  that  Home  had  a  right  to  be  mad ;  he 
thought  any  body  shot  had  a  right  to  be  mad,"  was  improper ; 
and  such  an  impropriety  as  we  should  be  constrained  to  correct, 
if  there  were  no  other  error  in  the  case.  It  was  certainly  an 
intimation  by  the  judge  during  the'  progress  of  the  cause  as 
to  the  guilt  of  the  accused ;  and  would  make  it  obligatory 
upon  this  court  to  grant  a  new  trial.  Rev.  Code,  sec.  3183. 
Home  had  no  right  to  be  mad  unless  he  had  been  wronged  ; 
and  whether  defendants  had  wronged  him  or  not,  and  if  so 
of  how  great  a  degree  was  that  wrong,  was  the  issue  then 
upon  trial.  The  judge  should  discharge  his  duties  with  im- 
partiality. Let  him  so  administer  the  law  that  it  may  appear, 
as  indeed  his  feelings  should  be,  that  it  is  wholly  indifferent 
to  him  which  party  may  succeed,  provided  the  law  is  admin- 
istered. Justice  is  represented  as  blind,  so  that  she  may  not 
know  either  party,  and  with  a  firm  hand  hold  the  scales  even. 
The  jury  should  not  from  any  conduct  or  word  of  the  judge 
be  able  to  know  what  he  thinks  the  verdict  should  be.  Let 
him  discharge  with  impartiality  those  duties  which  the  law 
imposes  upon  him,  and  leave  the  jury  free  to  perform  those 
imposed  upon  them,  according  to  law  and  the  facts  of  the 
case. 

Judgment  reversed. 
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The  Georgia  Rail  Road  and  Banking  Company,  plain- 
tiff in  error,  vs.  Henry  M.  Scott,  defendant  in  error. 

If  a  legal  charge  pertinent  to  the  issue  be  asked  in  writing,  it  should  be 
given  to  the  jury.  But  if  from  all  the  evidence  in  the  cause  it  appears 
that  the  verdict  is  right,  and  the  jury  should  have  found  the  same  if 
the  charge  requested  had  been  given,  a  new  trial  will  not  be  granted  on 
account  of  such  refusal. 

Trover.  Motion  for  new  trial.  Decided  by  Augustus 
Reese.  Richmond  Superior  Court.  January  Adjourned 
Term,  1867.* 

This  was  an  action  of  trover,  by  Scott  against  said  com- 
pany, for  the  conversion  of  certain  property  described  as 
"sixty  bales  of  cotton  yarns,  twenty-one  bales  of  hickory 
stripes,  and  five  bales  of  woolen  yarns  "  of  the  property  of 
said  petitioner,  and  of  the  value  of  twenty  thousand  dollars. 
The  parties  were  at  issue,  on  the  appeal,  upon  a  plea  of  not 
guilty. 

The  evidence  was  as  follows : 

L.  O.  Bridewell  (by  commission)  testified,  through  his 
agents,  he  shipped  very  large  quantities  of  such  goods  as 
hickory  stripes,  woolen  jeans  and  cotton  yarns  over  said  rail- 
road, the  value  of  each  being  many  thousands  of  dollars ; 
can't  state  quantity  or  value.  The  goods  were  marked  to 
L.  O.  Bridewell  and  consigned  to  him.  The  agents  of  the 
different  railroads  took  possession  of  them  on  their  arrival  in 
Augusta,  Georgia. 

Certain  quantities  of  those  goods  were,  on  the  25th  of 
April,  1865,  in  possession  of  said  road  at  that  place.  He 
authorized  plaintiff  to  take  possession  of  the  goods  mentioned 
in  direct  interrogatory.  (The  interrogatory  is  not  set  forth.) 
The  order  was  addressed  to  Col.  George  Younge,  the  Superin- 
tendent of  said  road.  He  had  received  from  the  plaintiff  a 
consideration  for  said  goods.  The  consideration  was  Osna- 
burgs  for  making  grain-sacks,  lamp-black  and  tanning-oil,  for 
use  in  the  Government  shoe-factory.  He  thought  plaintiff 
still  had  the  order ;  he  could  not  give  a  copy  of  it,  but  it  teas 
a  simple  order  to  the  agent  to  deliver  the  goods  to  plaintiff. 
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The  truth  of  the  transaction  was,  he  had  gotten  from  plain- 
tiff goods  of  different  kinds  and  of  considerable  value,  which 
he  could  not  get  elsewhere,  and  used  these  goods  in  different 
ways  for  the  Confederate  Government,  and  to  satisfy  plaintiff 
and  repay  him,  an  order  on  the  railroad  agent  was  given  to 
him  for  a  lot  of  goods  which  arrived  at  Augusta  for  Bride- 
well during  the  latter  part  of  April,  1865.  Plaintiff  took 
the  order  in  satisfaction  of  his  demand  against  Bridewell  as 
agent  for  said  government. 

Crtm-examined,  he  said:  He  shipped  the  goods  as  Major 
L.  0.  Bridewell,  a  Quartermaster  of  the  Confederate  Govern- 
mentyStationed  at  Augusta,  Georgia.  He  was  a  Quartermaster. 
When  he  spoke  of  the  goods  being  in  possession  of  the  rail- 
road agents  on  the  25th  April,  1865,  he  spoke  from  knowl- 
edge of  the  fact. 

He  believed  the  order  was  signed  by  him  officially,  as  he 
signed  all  orders  with  reference  to  Government  goods  shipped 
over  said  road.  He  had  in  his  said  official  capacity  fre- 
quent dealings  of  this  sort  with  the  officers  of  said  com- 
pany, and  was  known  to  them  as  an  officer  of  said  depar  t- 
ment,  and  was  in  that  official  character  stationed  at  Augusta, 
Georgia.  He  did  not  remember  to  have  ever  shipped  any 
goods  of  his  own  over  said  road. 

These  goods  were  the  property  of  the  Confederate  States  or 
they  had  been  ;  he  sold  and  transferred  them  to  plaintiff,  and 
had  fall  power  and  authority  to  do  so.  He  thought  the  or- 
der was  given  'about  20th  April,  1865,  but  knowing  these 
goods  would  arrive,  he  had  assured  plaintiff  that  he  should 
he  paid  out  of  them  on  arrival,  some  weeks  before.  Their 
arrival  was  much  delayed,  and  this  was  impressed  upon  him 
by  plaintiff's  frequent  applications  for  payment.  He  had  ap- 
plied for  and  obtained  from  the  Quartermaster-General  an 
order  to  exchange  and  sell  such  goods  as  were  on  hand,  for 
such  as  were  needed  about  the  works  which  he  controlled. 
That  order  was  left  among  his  official  papers  in  Augusta, 
Georgia,  if  not  lost.  This  order  was  not  given  in  view  of  a 
surrender  of  the  Confederate  States,  but  was  a  bona  fide 
transaction.     He  had  no  interest  in  the  suit. 
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Tlie  order 3  as  follows: 

"  C.  S.  Clothing  Store  Depot,  Q.  M.  Office, 

Augusta,  Ga.,  April  23,  1865. 

Col.  Younge, 

Sup't  of  Georgia  Railroad : 

You  wilt  please  deliver  to  H.  M.  Scott  thirty-five  bales  of 

yarns,  etc.,  shipped  to  me  from  Madison,  Ga.,  now  in  your 

depot.  Respectfully,  L.  O.  Bridewell, 

Maj.  and  Q.  M.  in  charge." 
Endorsed : 

"  Q.  M.  Office, 

Augusta,  Ga.y  Api*il  29,  1865. 

Colonel  Younge,  Agent  Georgia  Railroad,  will  deliver  to 

H.  M.  Scott  what  yarns  and  cloth  are  in  your  depot  shipped 

to  me. 

L.  O.  Bridewell, 

Major  and  Q.  M" 

Wm.  Walker  testified  :  He  was  employed  by  said  rail- 
road in  April,  1865 ;  saw  some  yarns  and  hickory  stripes 
which  had  been  consigned  to  Maj.  Bridewell  at  ihe  depot,  on 
29th  of  said  month,  but  on  Saturday  one  of  the  car  loads  was 
taken  away  by  the  Government,  the  other  was  taken  to  Bel- 
lair  for  safety.  Discharged  soldiers  were  passing  through. 
Augusta  then  and  committing  depredations,  and  it  was 
thought  best  to  have  these  goods  out  of  the  way.  This  car 
was  brought  back  after  a  few  days,  not  over  a  week.  Major 
Bridewell  was  the  Quartermaster  representing  the  Confeder- 
ate States  in  that  department  at  Augusta,  and  these  goods 
were  consigned  to  him.  He  did  not  remember  the  number 
of  bales  in  the  car,  nor  the  amount  of  yarns  or  cloth.  The 
freight  on  these  goods  was  not  paid.  The  Confederate  Gov- 
ernment had  owed  the  railroad  a  large  amount  for  freight  for 
many  months.  He  knew  the  fact  that  the  freight  on  these 
goods  was  not  paid,  because  it  was  the  custom  not  to  collect 
freight  till  the  car  is  unloaded  and  the  contents  checked  and 
ready  for  delivery,  and  this  car  had  not  been  unloaded.  He 
had  for  many  years  been  employed  by  the  company,  and  had 
an  intimate  knowledge  of  their  business. 
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He  was  present  when  the  railroad  was  pillaged  by  a  mob, 
In  May,  1865  ;  this  car  had  not  returned  from  Bellair  then. 
He  only  knew  the  contents  of  the  car  by  seeing  them  a  week 
ur  ten  day3  after  they  came  back  to  Augusta;  it  had  then 
yarns  and  stripes,  about  half  and  half. 

Henry  M.  Scott,  the  plaintiff,  testified  :  He  delivered  to 
Maj.  Bridewell,  for  the  use  of  the  Confederate  Government, 
^joda  to  a  considerable  amount,  for  which  that  Government 
*.:s  indebted  to  him  ;  Bridewell  was  to  pay  him  by  giving 
iiirn  yarns  and  stripes.  He  had  furnished  Bridewell  with  tan- 
»>rs' oil, osnaburgs,  etc.  The  negotiations  between  him  and 
Itridewell,  about  settling  by  exchange,  commenced  as  early  as 
Fehrunry,  1865.  On  the  23d  of  April,  1865,  Bridewell  gave 
iiim  the  order  aforesaid,  in  pursuance  of  their  contract ;  it 
•aus  given  in  good  faith  and  had  no  reference  to  the  surren- 
•lir  of  the  armies. 

Chi  Saturday,  29th  April, 1865,  the  endorsement  was  made 
fu  the  back  of  the  order,  and  on  that  day  he  demanded  of 
Mr.  Tonnge,  the  agent  of  the  defendant,  the  goods  in  his 
possession.  Younge  replied,  "There  is  (a)  trick  in  this  ar- 
rangement with  Maj.  Bridewell.  I  do  not  think  it  is  all 
ri^hu"  Scott  said,  "  It  is  all  right,  and  you  can  see  Major 
I-Videwell,  if  you  choose,  and  he  will  tell  you  the  same 
thing."  Younge  refused  to  deliver  the  goods;  saying  "The 
j:ifhorities  of  the  road  have  ordered  me  to  hold  the  goods  for 
fn -iglit.w  He  said  freight,  generally,  and  not  freight  on  these 
«-ir  loads*.  Scott  replied  he  had  plenty  of  money  to  pay  the 
fright,  that  he  had  $100,000  or  more,  of  Confederate  money, 
uid  could  pay  the  freight. 

Ou  Tuesday,  May  2d,  1865,  he  went  to  the  depot  and  saw 
the  effect 3  of  the  mob  and  the  evidences  of  what  they  had 
♦l>ru»,  -iaw  one  bale  of  goods  marked  L.  O.  Bridewell  and 
v-dc  it  with  him,  but  afterwards  sent  it  back  to  the  witness, 
Walker,  who  claimed  it  as  his  own.  He  found  one  hundred 
arid  twenty-one  bunches  of  yarn  in  the  depot  (two  bales  and 
a  thirl),  which  were  given  up  to  him.  He  went  to  the  de- 
y*i  several  times,  for  the  same  purpose,  after  that,  and  de- 
minded  the  goods  so  ofteu^  that  Col.  Younge  got  so  he  would 
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not  look  at  his  papers.  Younge  gave  no  other  answer  at  any 
time  inconsistent  with  that  given  on  the  29th  of  April ;  his 
last  visit  to  the  depot  was  between  2d  and  15th  May ;  had 
spoken  to  Younge  in  tire  streets,  previous  to  29th  April,  on 
the  subject,  but  made  no  demand  till  thai  day,  when  he  took 
with  him  a  shipping  list  and  presented  the  order.  The  value 
of  the  goods  was  fifteen  thousand  dollars ;  the  goods  demand* 
ed  were  forty  bales  of  yarns,  twenty-one  bales  of  stripes  and 
five  bales  of  woolen  jeans.  One  car  would  have  held  the 
number  of  pounds  they  weighed,  but  not  their  bulk. 

Mb.  Myers  testified :  Each  bunch  of  this  yarn  was  worth 
$2.50  to  $2.75  on  29th  April,  1865;  stripes  were  worth  30 
cents,  jeans  30  to  35  cents,  in  gold,  at  retail.  The  news  of 
the  surrender  of  Confederate  States  arms  to  United  States 
army  was  received  in  Augusta  about  the  12th  of  April,  1&65. 
Upon  reflection,  he  would  not  fix  the  day.  He  remembered, 
feelingly,  the  pillaging  of  the  depot  by  the  mob,  and  knew 
the  news  of  the  surrender  reached  Augusta  several  days  be- 
fore that. 

It  was  admitted  that  the  premium  on  gold  in  currency  was 
38  per  cent. 

The  foregoing  brief  was  prepared  by  the  attorneys  for 
plaintiff.  There  was  another  prepared  by  Scott's  attorney, 
and  by  consent,  they  both  come  up,  under  the  Judge's  sanc- 
tion.    They  were  not  materially  different. 

After  the  argument  the  Court  charged  the  Jury,  that  if 
they  should  believe,  from  the  evidence,  that  Bridewell  had 
no  right  to  divest  the  title  of  the  Confederate  Government  by 
sale  to  the  plaintiff,  or  that  said  sale  was  fraudulent  and  not 
bona  fide,  there  can  be  no  recovery  by  the  plaintiff.  Also,  if 
the  jury  believed,  from  the  evidence,  that  Bridewell  had  a 
right  to  sell,  and  did  bona  fide  transfer  said  property  to  plain- 
tiff, then  plaintiff  is  entitled  to  recover,  provided  the  goods 
were  not  detained  bona  fide,  and  refused  to  be  delivered  on 
account  of  the  non-payment  of  freight  upon  them,  nor  for 
the  purpose  of  inquiring  or  ascertaining  the  character  of  the 
plaintiff's  title.  Also,  that  if  the  jury  believed,  from  the 
evidence,  that  the  refusal  to  deliver  the  goods  to  plaintiff  was 
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based  bona  fide  upon  a  claim  of  freight,  and  that  the  same 
was  not  tendered,  and  that  the  refasal  to  deliver  was  made 
Jbr  the  purpose  of  bona  fide  inquiring  into  the  plaintiff's  title, 
and  that  the  goods  were  destroyed  by  a  mob  or  taken  by  Con- 
federate or  United  States  Government  'before  defendant  hatd  a 
reasonable  opportunity  and  time  to  satisfy  himself  upon  the 
subject,  then  and  in  that  event  the  company  is  not  liable; 
otherwise,  they  ctre.     Also,  that  in  such  case,  proof  of  de- 
mand, and  refusal,  was  necessary,  and  that  where  demand  and 
refusal  are  resorted  to  as  evidence  of  conversion,  possession 
by  the  plaintiff  at  the  time  of  demand  of  the  property  sued 
for  must  be  proven  by  the  plaintiff.  The  Court  charged,  also, 
that  if  the  refusal  of  Yoonge  be  received  by  the  jury  as  evi- 
dence of  the  conversion  of  only  so  much  of  the  goods  as  the 
defendant  had  ia  possession  at  the  time  of  the  demand,  that 
the  burden  of  showing  how  much  in  value,  and  what  goods 
were  thus  in  possession  of  the  defendant  at  the  time  of  the 
demand,  was  on  the  plaintiff,  and  he  could  not  recover  until 
he  had  shown  this,  "also,  that  if  the  freight  on  the  goods 
had  not  been  paid,  the  defendant  had  the  right  to  refuse  to 
deliver  them." 

His  Honor,  at  the  time  of  giving  such  charge,  was  re- 
quested to  give  the  jury  the  following  instruction,  viz: 
u  Whatever  may  be  the  rule  of  law  applicable  to  other  ques- 
tions, it  is  incumbent  on  the  plaintiff  to  identify  the  goods 
contained  in  the  car  described  by  the  witness,  Walker,  as  the 
only  goods  in  possession  of  the  road  at  the  time  of  the*  de- 
mand on  the  29th  of  April,  1865,  as  goods  sued  for  and  re- 
ferred to  in  the  petition. ,  They  must  be  so  distinctly  identi- 
fied as  to  enable  the  defendant  to  know  what  goods  he  must 
deliver  in  the  event  of  a  recovery  against  him,  and  to  enable 
him  to  plead  this  recovery  as  a  bar  to  any  future  suit  by  the 
same  parties  for  the  same  cause  of  action;"  which  said  re- 
quest to  charge  was  presented  in  writing,  and  was  refused  by 
the  Judge. 

After  the  said  cause  was  thus  submitted  to  the  Jury,  a  ver- 
dict was  returned  for  the  plaintiff  in  the  sum  of  forty-two 
hundred  and  fifty  dollars  in  gold,  with  interest  from  April 
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23d,  1865,  with  discount  on  United  States  paper  currency 
added  at  date  of  payment. 

The  defendant  moved  for  a  new  trial  upon  the  grounds, 
that  the  verdict  was  contrary  to  law,  to  the  charge  of  the 
Court  and  the  principles  of  justice  and  equity,  and  strongly 
and  decidedly  against  the  weight  of  the  evidence ;  and  be- 
cause the  court  refused  to  charge  as  requested  as  aforesaid. 

By  consent,  this  motion  was  heard  in  chambers,  before 
Judge  Reese.  A  new  trial  was  refused,  atod  for  review  of 
the  ruling  on  the  points  taken  in  the  motion,  the  case  was 
brought  up, 

Johnson  &  Starnes,  attorneys  for  plaintiff  in  error,  con- 
tended that  they  had  shown  paramount  title  put  of  the  plain- 
tiff, and  cited  2  Greenleafs  Ev.,  Sec  648;  14th  Johns.  R., 
125;  16th  Johns.  R.,  207;  11th  Wendell,  466;  Glenn  vs. 
Garrison,  2  How.  R.,  1 ;  Sheneshorn  vs.  Van  Valkenburg, 
11th  Johns.  R.,  529. 

2d.  Defendant's  lien  for  fVeight  was  a  good  reply  to  the  den 
mand.  2  Gr.  Ev.,  Sec.  648 ;  9th  Baa  Abr.,  6?8 ;  Story  on  B., 
588 ;  West  vs.  Tupper,  1st  Bailey,  193 ;  Code  of  Ga.,  Sees. 
3637,  3641. 

This  case  is  in  the  nature  of  detinue,  Code,  Sec.  5117,  and 
the  evidence  and  pleadings  too  uncertain.  1st  Yes.,  317; 
3d  Lev.,  18;  2d  South,  509—211;  3d  Watts,  333  •  Thomp- 
son vs.  Currier,  3d  Foster  N.  H.  R.,  237 ;  2d  Ld.  Raymond 
R.,  1410 ;  4th  Burr,  2465. 

Henry  W.  Hilliard,  attorney  for  defendant  in  error, 
cited  20th  Ga.  R.,  60;  26th,  438  ;  28th,  484;  30th,  661 ; 
30th,  968 ;  31st,  351,  492  and  365,  to  shofr  how  lbth  this 
Court  is  to  disturb  verdicts. 

Code,  Sees.  2048,  2965 ;  Adams  vs.  Clark,  9th  Mass.  !ft., 
215;  Heine  vs.  Andrews,  2d  Durr  R.,  318;  Dickey  vs.  The 
Franklin  Bank,  32  Maine  R.,  572 ;  Cobb  &  Do  was  9th  Barb. 
R.,  230,  as  to  the  refusal  on  claim  of  freight ;  2d  Sand. 
47 ;  2d  N.  C.  R.,  266 ;  14th  Eng.  L.  &  E.  R.,  175,  as  to  what 
was  conversion  in  this  case,  and  9th  East.  R.,  606 ;  2  Ld. 
Raymond,  792;  2d  Burr  R.,  260;  18th  Johns.  R.,  157; 
3d  Johns.  Cases,  44,  414,  to  show  that  title  was  in  Scott. 
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Walkeb,  J. 

The  refusal  of  the  Court  to  give  a  pertinent  legal  charge 
when  requested  in  writing,  may  be  a  ground  for  a  new  trial. 
Revised  Code,  section  3664.  The  Court  should  always  give 
to  the  jury  such  a  charge ;  but  whether  the  refusal  to  give 
such  a  charge  in  any  particular  case  should  be  a  ground  for 
a  new  trial,  mi&t  depend  on  the  facts  and  circumstances  of 
the  case,  and  the  influence  such  omitted  charge  should  have 
had  npon  the  verdict  of  the  jury.  Suppose  the  verdict  un- 
der the  evidence  is  rigi\t  and  ought  to  have  been  the  same  if 
the  charge  requested  had  been  given,  a  new  trial  should  not 
on  acooant  of  such  refusal  be  granted.  And  such  is  this  case. 
The  verdict  of  the  jury  was  right,  or  at  least  the  defendant 
has  no  right  to  complain  of  it.  We  think  the  request  to 
charge  was  pertinent  and  legal,  and  should  have  been  given ; 
but  inasmuch  as  the  verdict  ought  not  to  have  been  different 
from  what  it  is  if  the  charge  had  been  given,  and  substantial 
justice  has  been  done,  a  new  trial  should  not  be  granted. 
Where  a  verdict  metes  out  to  the  parties  their  respective 
rights,  a  Court  should  not  be  very  astute  in  searching  for 
grounds  to  set  it  aside.  The  great  object  of  Courts  should 
be  to  award  to  each  suitor  that  to  which  under  the  law  he  is 
entitled;  this  accomplished,  justice  is  satisfied.  The  re- 
salt  may  not  have  been  reached  by  the  regularly  beaten 
paths — the  process  may  not  very  well  stand  the  criticism  of 
the  rules  of  technical  science ;  still,  if  the  result  is  in  ac- 
cordance with  the  great  principles  of  right,  it  should  not  be 
disturbed. 

Judgment  affirmed. 
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John  T.  Shewmake  et  uxor,  and  Thomas  A.  Parsons  el 
'  uxor,  et  al.,  plaintiffs  in  error,  vs.  Executors  of  Henry 
P.  Jones,  et  al.,  defendants  in  error. 

1.  Where  the  question  is  exclusively  one  of  fact  for  the  determination  of 
a  jury  and  the  finding  is  upon  testimony  enough  to  support  the  verdict, 
this  Court  would  not  be  justified,  either  upon  principle  or  precedent, 
in  granting  a  new  trial. 

2.  The  accidental  omission  to  charge  as  requested,  is  not  a  sufficient 
ground  for  a  new  trial.  If  counsel  making  the  request  was  present, 
and  bad  observed  the  omission  and  called  the  Judge's  attention  to  it, 
then,  if  the  charge  were  pertinent  and  one  which  should  have  been 
given,  the  failure  or  refusal  would  have  been  good  ground  of  exception. 

Bill  for  discovery,  etc.  Motion  for  new  trial.  Decided 
by  Judge  Hook.    Burke  Superior  Court.    May  Term,  1866. 

As  all  the  assignments  of  error  in  this  case,  except  one,  are 
virtually  that  the  verdict  was  wrong  under  the  evidence,  and 
as  the  other  was  based  on  an  alleged  refusal  to  charge  what 
the  Judge  was  willing  to  charge  but  omitted  by  oversight,  it 
is  unnecessary  to  know  more  of  the  case  than  appears  by  the 
following  opinion. 

John  T.  Shewmake,  for  plaintiffs  in  error. 

E.  Starnes,  for  defendants  in  error. 
Harris,  J. 

1.  The  whole  matter  in  this  cause,  arising  upon  the  devise 
of  a  plantation  and  the  fixing  of  its  boundaries,  being  exclu- 
sively one  of  fact  and  for  the  determination  of  the  jury, 
and  such  fact  being  found  against  the  complainants  and 
upon  testimony  enough  to  support  the  verdict,  we  cannot, 
upon  either  principle  or  precedent,  be  justified  in  interfering 
with  this  verdict  by  granting  the  new  trial  asked. 

2.  The  accidental  omission  by  the  presiding  Judge  over  the 
trial,  to  give  in  charge  the  requests  made  by  complainants 
counsel,  does  not  furnish  a  sufficient  ground  for  a  new  trial. 
If  the  counsel  making  the  requests  was  present  when  the 
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jorj  was  instructed,  perceiving  that  his  requests  had  not  been 
noticed,  it  was  his  province  and  duty  to  have  called  the 
attention  of  the  Judge  to  the  omissioa.  Had  this  course 
been  pursued  and  the  Judge  either  refused  or  failed,  then,  if 
tie  request  was  pertinent  and  one  to  which  complainant  was 
entitled,  sach  refusal  or  failure  would  have  furnished  a  gronnd 
of  exception. 
Judgment  affirmed. 


The  Southern  Express  Company,  plaintiff  in  error,  vs. 
Edward  B.  Purcell,  defendant  in  error. 

1.  When  goods  are  delivered  to  a  common  carrier  for  hire,  to  be  trans- 
ported by  him  from  one  place  to  another :  Held,  that  under  the  law  of 
this  State,  no  excuse  will  avail  him  in  case  of  the  loss  of  the  goods, 
unless  it  was  occasioned  hy  the  act  of  God,  or  the  public  enemies  of 
the  State,  and  that  he  cannot  limit  Ms  legal  liability  by  any  notice 
given,  either  by  publication,  or  by  entry  on  receipts  given  for  the 
goods,  or  tickets  sold,  but  he  may  make  an  express  contract,  independ- 
ent of  his  receipt,  and  will  then  be  governed  thereby. 

1  When  there  is  evidence  of  an  express  contract  between  the  common 
carrier  and  the  shipper  of  the  goods,  outside  of  the  receipt  therefor, 
whereby  the  shipper  was  to  send  a  man  along  with  the  goods  shipped 
oo  an  open  car,  with  a  tarpaulin  to  cover  them,  and  buckets  of  water 
to  protect  the  goods  against  fire,  which  the  shipper  failed  to  do,  and 
the  goads  were  destroyed  by  fire :  Heldj  that  although  the  common 
carrier  was  liable  under  the  law  for  negligence,  yet  it  was  a  question  to 
he  submitted  to  the  jury,  whether  the  goods  were  destroyed  by  the 
negligence  of  the  defendant,  or  in  consequence  of  the  failure  of  the 
plaintiff  to  perform  his  contract  on  his  part,  under  the  evidence  in  the 
case. 

Action  against  common-carrier.  Tried  before  Judge  Gib- 
son.   Richmond  Superior  Court,     January  Term,  1867. 

This  was  an  action  by  Purcell  against  the  Southern  Ex- 
press Company,  a  corporation,  for  the  loss  of  thirty-three  bales 
of  cotton,  alleged  to  have  been  delivered  to  them  as  a  common - 
carrier,  at  Augusta,  Georgia,  to  be  taken  to  Wilmington, 
North  Carolina. 
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The  plaintiff  introduced  E.  W.  Doughty,  who  testified 
that  on  the  27th  of  February,  1864,  he  sold  to  plaintiff 
twenty-eight  bales  of  cotton,  classed  as  good  middling*  to 
middling  fair,  weighing  in  the  aggregate  14,243  pounds,  at 
$1.10  per  pound,  and  that  it  was  worth  $1.00  per  pound  on 
the  9th  day  of  May,  1864.  He  recognized  the  bill  shown 
him  as  the  one  by  which  he  sold,  and  it  is  oorreot. 

Plaintiff  then  showed  by  J.  B.  Wilson,  that  on  the  7th 
of  May,  1864,  he  was  an  agent  of  defendant  at  Augusta,  as 
such  gave  the  receipt  shown  him,  but  did  not  receive  the  cot- 
ton in  person,  made  out  the  receipt  from  data  furnished  by 
the  tally-book  kept  at  the  railroad  by  defendant's  clerk.  He 
knew  nothing  about  the  contract  nor  the  cotton,  nor  whether 
defendant  charged  the  usual  freight.     , 

The  receipt  was  then  read  to  the  jury.    It  was  as  follows: 

"  Southern  Express  Company. 

Augusta,  May  9th,  1864.  , 

Recieved  of  E.  B.  Purcell  thirty-three  bales  of  cotton,  val- 
ued at dollars,  and  for  which  amount  the  charges  are 

made  by  said  Company,  marked  '  R.  R.  for  James  Mullen, 
"Wilmington,  N.  Ci/  which  it  is  mutually  agreed  to  be  for-. 
warded  to  our  agency  nearest  or  most  convenient  to  destina- 
tion only,  and  there  delivered  to  other  parties  to  complete  the 
transportation.  It  is  further  agreed,  and  is  part  of  the  con- 
sideration of  this  contract,  that  the  Southern  Express  Com- 
pany is  not  to  be  held  liable  or  responsible  for  the  property 
herein  mentioned,  for  any  loss  or  damage  arising  from  the 
dangers  of  railroad,  ocean,  steam,  or  river  navigation,  leakage, 
fire,  or  from  any  cause  whatever,  except  the  same  be  proved 
to  have  occurred  through  the  fraud  or  gross  negligence  of  its 
agents  or  servants,  unless  specially  insured  by  it,  and  so 
specified  in  this  receipt,  which  insurance  shall  constitute  the 
limit  of  the  liability  of  the  Southern  Express  Company  in 
any  event,  and  if  the  value  of  the  property  above  described 
is  not  stated  by  the  shipper  at  the  time  of  shipment,  and 
specified  in  this  receipt,  the  holder  thereof  will  not  demand 
of  the  Southern  Express  Company  a  sum  exceeding  fifty 
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dollars  for  the  loss  or  detention  of,  or  damage  to  each  pack* 
age  herein  receipted  for.  Nor  shall  said  Company  be  held 
responsible  for  safety  of  said  property  after  its  arrival  at  its 
place  of  destination.  All  articles  of  glass  or  liquids  will  be 
taken  at  shipper's  risk  only,  and  the  shipper  agrees  that  the 
said  Company  shall  not  be  held  responsible  for  any  injury  or 
loss  by  leakage,  breakage,  or  otherwise. 
Freight  $1,158.50.     (Paid.)         For  the  Company, 

J.  B.  WILSON." 

Plaintiff  then  examined  F.  Damish,  of  Branchville,  South 
Carolina.  He  testified  that  he  was  conductor  of  the  train 
upon  the  South  Carolina  Railroad,  on  the  9th  of  May,  1864, 
which  carried  plaintiff's  said  cotton  from  Augusta,  Georgia  : 
it  was  on  a  flat  car,  and  so  far  as  he  knew  no  special  messen- 
ger was  in  charge  of  the  car.  The  car  was  No.  1,  he  took  it 
at  Hamburg,  South  Carolina,  and  left  it  at  Branchville, 
South  Carolina,  on  a  side  track.  The  tracks  were  about  ten 
feet  apart,  and  where  he  left  said  cotton  it  was  in  danger  of 
being  burnt  by  sparks  from  passing  engines.  A  car  of  cotton 
*as  burnt  upon  that  side  line  about  that  time,  but  he  did  not 
know  the  fate  of-  this  cotton.  So  far  as  he  knew,  the  car  had 
do  protection  against  fire;  no  person,  other  than  the  train 
hands,  went  with  the  car  to  protect  it,  and  there  were  no 
buckets  except  those  belonging  to  train.  At  times  the  Rail- 
road received  cotton  on  fiat  cars.  There  was  a  watchman  in 
the  service  of  the  South  Carolina  Railroad  at  Branchville. 

E.  W.  Cole,  for  plaintiff,  testified  that  he  was  Superin- 
tendent of  the  Georgia  Railroad,  and  had  been  for  three  or 
four  months,  that  he  had  been  Superintendent  of  the  Nash- 
ville and  Chattanooga  Railroad,  and  had  been  Superintend- 
ent of  railroads  for  seven  years.  The. rules  of  railroads 
require  very  great  care  in  loading  cars  with  cotton,  it  is 
usually  pat  in  box-cars.  Buckets  of  water  should  be  carried 
(when  cotton  is  shipped  on  platform  cars)  to  extinguish  fires. 
When  left  at  a  station,  it  should  be  under  guard.  Left  on 
side  line,  it  is  in  danger  of  fire  from  passing  engines. 

It  was  shown  that  on  the  9th  of  May,  1864,  such  cott'- 
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was  worth  in  Wilmington  12  J  cents  in  specie.   Such  was  then 
sold  there  at  that  price. 
Here  the  plaintiff  closed. 

The  defendant  relied  on  said  receipt  as  a  special  contract, 
and  also  upon  an  alleged  special  oral  contract  with  the  Com- 
pany, by  which  Purcell  agreed  to  take  all  risk  of  transporta- 
tion on  himself,  and  furnish  means  for  protecting  the  cotton 
from  fire,  and  failed  to  furnish  them. 

In  support  of  this  last  ground,  the  Company  offered  the 
following  testimony : 

Sylvester  testified  that  he  was  then  and  on  the  9th  of 
May,  1864,  an  employee  of  defendant.  The  Company  had 
no  box-cars,  had  two  open  platform  cans.  About  the  9th  of 
May,  1864,  plaintiff  had  a  load  of  cotton  brought  from  the 
direction  of  the  Georgia  Railroad,  on  one  of  the  defendant's 
flat  cars  to  the  South  Carolina  Railroad.  Sylvester  was  seat 
to  Marly,  Superintendent  of  the  South  Carolina  Railroad,  to 
see  if  he  would  take  it.  He  refused  to  receive  the  cotton 
unless  defendant  would  send  it  on  one  of  their  cars,  cover  it 
with  a  tarpaulin,  and  send  a  man  along  with  it,  with  buckets 
of  water,  to  extinguish  fire.  Sylvester  told  Shuter,  Superin- 
tendent of  defendant,  in  the  presence  of  plaintiff  and  James 
Mullins,  what  Marley  had  said.  Plaintiff  and  Mullen 
agreed  that  Mullen  should  go  with  the  car,  and  the  terms 
required  by  Marly  should  be  complied  with. 

Mullen  did  not  go  with  the  train  which  took  the  cotton, 
nor  did  he  go  until  the  morning  after  it  left.  Purcell  being 
a  railroad  man,  defendant  took  it  as  an  act  of  accommodation 
to  him,  and  was  to  receive  only  half  the  usual  freights.  Pur- 
cell gave  his  due  bill  for  the  freight ;  it  has  not  been  paid. 
Witness  thought  war  existed  at  the  time. 

Witness  was  present  when  Wilson  gave  the  receipt,  he  took 
the  memorandum  from  witness'  tally-book  which  contained 
the  entries  made  by  him  from  plaintiff's  bills.  He  was  told 
by  an  employee  of  defendant,  the  cotton  was  burnt ;  Ije  saw 
the  remains  of  the  car  when  it  was  brought  back,  it  was 
burnt.   The  car  was  worth  $25,000.00  in  Confederate  money. 
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The  endorsement  at  shipper's  risk,  was  only  required   of 
goods  extra  hazardous. 

The  answers  of  Samuel  Tinsley  to  interrogatories  were 
read.  He  was  employed  in  May,  1864,  by  the  South  Caro- 
lina Railroad  Company,  as  agent  at  Branchville,  South  Caro- 
lina. During  that  month  a  car  load  of  cotton  was  destroyed 
there,  but  his  books  being  lost,  he  could  not  give  the  exact 
date.  It  arrived  there  from  Augusta,  Georgia,  at  8  o'clock, 
A.  M.,  and  was  switched  off  on  the  Columbia  track,  i.  e.  the 
aide  line  on  the  Columbia  side.  It  was  an  open  car,  a  plat- 
form car,  adapted  to  the  carrying  of  coal,  and  was  marked, 
No.  1.,  Southern  Express  Company.  It  was  full  of  bales  of 
cotton.  He  did  not  then  count  them,  but  the  usual  load  is 
from  thirty-five  or  forty  bales.  Its  destination  was  Wilming- 
ton, North  Carolina,  and  it  was  switched  off  to  await  the 
arrival  of  the  train  from  Charleston  to  Columbia  connecting 
at  Eingsville  with  the  Wilmington  and  Manchester  Road. 
That  train  was  due  at  Branchville  at  2  o'clock,  P.  M.  The 
car  No,  1  was  destroyed  by  fire  at  Branchville,  about  1 
o'clock,  P.  M.,  before  the  arrival  of  said  train  from  Charles- 
ton. 

He  knew  not  the  origin  of  the  fire.  So  far  as  he  knew, 
neither  the  owner  nor  any  agent  for  him  was  in  charge  of  the 
car,  or  taking  any  care  of  it.  The  conductor  of  the  train 
which  brought  it,  turned  it  over  to  witness  to  be  sent  to 
Ktagsviile  and  there  delivered  to  the  Wilmington  and  Man- 
chester Railroad.  Witness  saw  no  other  person  connected 
with  the  car  or  cotton. 

Witness,  at  the  time  of  trial,  was  employed  by  South  Car- 
olina Railroad  Company,  and  resided  at  No.  37,  Wolfe 
&eet,  Charleston,  South  Carolina.  In  May,  1864,  he  was 
the  general  agent  of  said  Company  at  Branchville,  and  had 
charge  of  all  its  interests  there,  and  was  subject  to  call  by 
day  or  by  night.  E.  M.  Gilbert,  the  assistant  superintend- 
ent, had  a  desk  at  Branchville,  and  did  business  there  as 
occasion  required ;  he  resided  at  Orangeburg  and  his  duties 
took  him  over  the  whole  road,  he  left  orders  with  witness, 
who  was  the  only  officer  transacting  business  at  Branchy* 
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The  employees  of  the  Company  at  that  place  were  two 
watchmen  and  two  carpenters.  It  was  the  duty  of  the 
watchmen  to  guard  the  cars  day  and  night,  and  of  the  car* 

penters  to  repair  cars,  etc.      Henry  Kinsay  and Carter 

were  the  watchmen — Kinsay  was  on  duty  at  the  time.  The 
regular  passenger  trains,  up  and  down,  met  at  Branchville 
about  12  o'clock,  M.,  in  the  day,  and  the  down  freight  trains 
from  Augusta  and  from  Columbia,  met  at  Branchville  about 
8  o'clock,  A.  M.,  and  the  up  freight  trains  passed  Branch- 
ville about  2  o'clock,  P.  M.,  in  the  day,  one  going  to  Augusta 
and  the  other  to  Columbia. 

He  did  not  recollect  the  name  of  the  engine  nor  of  the 
engineer  of  the  train  which  brought  the  cotton  there.  The 
conductor's  name  was  Frederick,  The  side  track,  where  the 
cotton  was  burnt,  was  about  fifteen  or  twenty  feet  from  the 
main  track.  Witness  knew  not  the  origin  of  the  fire,  Kin- 
say discovered  it  about  1  o'clock,  P.  M.,  and  reported  it  to 
him. at  the  office.  He  did  not  know  the  owner  of  the  cotton, 
the  conductor  said  it  was  for  Wilmington,  North  Carolina. 

In  rebuttal  the  plaintiff  was  examined.  The  cotton  burnt 
was  that  which  he  bought  from  Doughty.  The  contract  for 
shipment  was  made  with  Shuter,  acting  President  of  the 
Company,  in  their  back  office.  No  one  else  was  present. 
Sylvester,  Hall  and  Mullen  were  at  the  time  in  the  front  office. 
The  cotton  was  taken  for  him  as  a  railroad  man,  the  South 
Carolina  Railroad  Company  having  no  cars  to  spare.  J3e  went 
over  the  river  with  it ;  it  went  down  the  road  ijy  the  early 
train  next  morning.  The  contract  was  not  a  matter  of  accom- 
modation, except  that  the  cotton  was  taken  for  him  ad  a  rail- 
road man  with  whom  the  Company  exchanges  favors. 

He  did  not  agree  to  take  the  risk ;  he  loaded  the  ^ptton  in 
person  ;  this  is  not  usual,  though  once  Mr.  Mays,  at  Camak, 
the  father  of  the  agent  there,  who  lived  near  the  depot,. did 
it  The  cotton  was  partly  covered  with  a  tarpaulin  belong- 
ing to  the  Georgia  Railroad  Company.  No  water  was  fur- 
nished, nor  did  he  agree  to  furnish  any,  nor  did  he  agree  to 
send  Mullen  with  the  cotton ;  he  went  next  day  to  Sell  it 

Shuter  sent  Sylvester  to  see  Marly  about  shipping  the 
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cotton.  Witness  had  net  applied  to  Marly.  Witness  never 
demanded  payment  for  the  loss  till  Shuter  demanded  pay- 
ment of  the  note  for  freight.  Witness  offered  to  square  off, 
but  Shuter  refused  ;  this  was  eight  or  ten  months  after  the 
los.  fie  had  been  up  the  Georgia  Bail  road  some  months, 
was  bock  some  time  before  Shuter  dunned  him  on  the  note. 
Edward  CDonxell  testified  that  he  was  an  old  railroad 

w 

eondu&or,  that  in  carrying  cotton  in  open  cars  it  is  necessary 
to  place  it  at  least  seven  cars  from  the  engine,  and  that  open 
cars  so  loaded  could  not  be  safely  left  on  sidelings,  exposed 
to  passing  trains,  without  a  guard  and  water  to  put  out 

sparks. 

In  surrebutter,  defendant  examined  J.  W.  Meredith,  who 
tesified  that  he  was  an  employee  of  the  South  Carolina  Rail- 
road Company,  9th  May,  1864,  this  cotton  came  to  the  depot  on 
a  or  loaded,  and  he  sent  it  over  to  Hamburg  that  evening  and 
did  not  see  plaintiff  go  with  it.  It  was  started  for  Wilming- 
ton in  the  morning.  Freight  cars  from  Augusta  to  Wilming- 
ton always  went  with  the  train  for  Ch&rlestonj  and  were 
switched  off  at  Branchville  to  wait  for  the  up  train  from 
Charleston  for  Columbia,  which  took  them  to  Kings ville. 
The  passenger  trains  passed  while  those  cars  waited  there. 

Said  John  £.  Marly  testified  that  Purcell  applied  to 
U»  about  the  9th  of  May,  1864,  to  take  a  car  load  of  cotton 
to  Wilmington,  he  had  no  (Jars  and  declined  taking  it, — Syl- 
vester afterwards  called  for  the  Express  Company.  Marly 
then  agreed  to  take  it  if  defendant  would  furnish  a  car,  have 
*ta  cotton  covered  with  a  tarpaulin,  and  send  a  man  with 
backets  of  water  to  prevent  fire. 

The  Court  charged  the  jury  that  the  receipt  shown  was 
wtsuch  a  special  contract  as  under  the  laws  of  Georgia  ex- 
empted defendant  from  liability,  and  that  they  were  liable  as 
t^MMm-carriers,  unless  a  special  contract  or  agreement  was 
sbown;  and  that  if  the  contract  was  made  as  testified  by 
Sylvester,  it  was  still  incumbent  on  defendant  to  prove  that 
Acre  was  no  negligence  by  defendant. 

The  verdict  was  for  plaintiff,  for  one  thousand  dollars  in 
specie  Without  interest. 
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New  trial  was  moved  for  by  defendant  on  the  grounds 
that  the  verdict  was  contrary  to  the  evidence,  etc.,  that  the 
Court  erred  in  charging  as  aforesaid  as  to  the  receipt,  and  as 
aforesaid  as  to  the  oral  contract  set  up  by  Sylvester's  evidence. 
The  Court  held  the  motion  under  advisement  till  June  Term, 
1867,  and  then  refused  a  new  trial. 

The  questions  made  here  are  those  in  the  said  motion. 

William  T.  Gould,  William  Dougherty,  for  plaintiff 
in  error,  made  substantially  the  same  points,  and  quoted  the 
cases  cited  in  Southern  Express  Company  vs.  Newby,  36th 
Ga.  R.,  642,  Q.  V. 

H.  W.  Hilliard,  for  defendant  in  error. 

Points  and  cases  cited :  Defendant  is  common-carrier, 
Code,  sec.  2039 ;  nothing  excuses  it  but  act  of  God  or  of 
public  enemy,  sec.  2039  ;  McArthur  vs.  Sears,  21  Wend.  R., 
190 ;  Alden  vs.  Gray,  3  Gray,  (Mass.,)  R.,  342 ;  their  contract 
is  fixed  by  law,  not  by  agreement,  Thurman  vs.  Wells,  1 8 
Barb.,  500 ;  2d  Kent's  Com.,  602 ;  as  to  contracts  limiting 
liability,  sec.  2041,  Code;  Davidson  vs.  Graham,  2  Ohio 
(U.  S.)  131,  Code,  sec.  2039 ;  1  Sm.  &  Mar.,  279 ;  Gould 
vs.  Hill,  2  Hill,  623 ;  Penn.  R.  R.  Co.  vs.  McCloekey,  3 
Pcnn.,  526 ;  Berry  et  al.}  vs.  Cooper,  28th  Ga.  R.,  543  ; 
19th  Wend.  R.,  272 ;  Story  on  B.,  318,  459 ;  and  this  case, 
June  Term,  1866  ;  and  as  to  the  verdict,  28th  Ga.,  365 ;  ib. 
484 ;  31st  Ga.  R.,  492,  531. 

Warner,  C.  J. 

This  is  an  action  brought  against  the  defendant  as  a  oom- 
mon-earrier  for  the  loss  of  thirty -three  bales  of  cotton.  The 
errors  complained  of  are,  that  the  Court  below  refused  to 
grant  a  new  trial  upon  the  several  grounds  specified  in  the 
record.  The  first  assignment  of  error  that  we  will  now  con- 
sider and  decide  is,  that  the  Court  below  erred  in  charging 
the  jury,  "  that  the  receipt  offered  in  evidence  was  not  a  spe- 
cial contract  binding  on  the  plaintiff/'  The  decision  of  this 
question  involves  the  liability  of  a  oommon-oarrier  in  this 


MILLEDGEVILLE,  DEC.  TERM,  1867.      Ill 

The  So.  Ex.  Co.  t».  Purcell. 

State,  as  well  as  the  extent  to  which  he  may  limit  his  legal 
Uab&ty  under  the  laws  thereof.  What  is  the  legal  liability 
of  a  common-carrier  in  cose  of  the  loss  of  goods  entrusted  to 
him  as  such,  under  the  laws  of  this  State?  By  the  2039th 
section  of  the  Revised  Code,  it  is  declared,  that  "Any  person 
undertaking  to  transport  goods  to  another  place  for  a  com- 
pensation, is  a  carrier ',  and  as  such  is  bound  to  ordinary  dili- 
gence." The  2040th  section  of  the  Revised  Code  declares, 
that  "one  who  pursues  the  business  constantly,  or  continu-' 
ously,  for  any  period  of  time,  or  any  distance  of  transporta- 
tion, is  a  common-carrier,  and  as  such  is  bound  to  use  extraor- 
dinary diligence.  In  cases  of  loss,  the  presumption  of  law  is 
against  him,  and  no  excuse  avails  him,  unless  it  was  occa- 
sioned by  the  act  of  God,  or  the  public  enemies  of  the  State." 
1.  The  legal  liability  of  a  common-carrier  by  the  laws  of  this 
State,  therefore,  in  case  of  the  loss  of  the  goods  entrusted  to 
him,  is  clearly  and  explicitly  defined,  and  no  excuse  will  avail 
him,  unless  such  loss  was  occasioned  by  the  act  of  God}  or  the 
public  enemies  of  the  State.  Thus  is  the  law  written,  and  pos- 
itively declared,  by  the  supreme  power  of  the  State.  We 
have  thus  shown  what  is  the  legal  liability  of  a  common-car- 
rier in  this  State,  in  case  of  the  loss  of  the  goods.  The  next 
question  that  presents  itself  is,  how  far,  to  what  extent,  and 
in  what  manner  can  such  common-carrier  limit  that  liability, 
imposed  upon  him  by  the  law?  It  is  contended  in  this  case, 
that  the  defendant  has  limited  his  legal  liability  in  his  re- 
ceipt given  for  the  cotton  to  the  plaintiff.  To  give  such  a 
construction  and  effect  to  the  receipt,  as  is  contended  for, 
would  be  to  allow  the  defendant  to  limit  and  regulate  his 
legal  liability  as  a  common-carrier,  in  express  contravention  of 
the  law,  which  imposes  it  upon  him.  The  defendant's  liabil- 
ity as  a  common-carrier  is  regulated  by  law  upon  the  grounds 
of  public  policy,  and  he  cannot  be  permitted,  by  his  own  act} 
to  Kmifc  the  effect  and  operation  of  that  law,  and  thereby  de- 
feat that  public  policy.  It  was  the  duty  of  the  defendant,  as 
a  eomnaort-carrier,  to  obey  the  law  in  regard  to  his  liability  as 
rach,  and  not  to  attempt  to  make  it,  for  his  own  protection. 
But  the  2042d  section  of  the  Revised  Code  expressly  d<* 
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clares,  that  "  A  common-carrier  can  no^  limit  his  legal  liability 
by  any  notice  given,  either  by  publication,  or  by  entry  on  re- 
ceipts given,  or  tickets  sold.  He  may  make  an  express  con- 
tract, and  will  then  be  governed  thereby."  The  legal  liabil- 
ity of  a  common-carrier,  as  defined  by  the  law,  is  one  thing ; 
his  legal  liability  as  a  common-carrier,  under  an  express  con- 
tract made  with  the  shipper,  is  another  and  quite  a  different 
thing.  In  the  latter  case,  his  liability  will  depend  upon  the 
*  terms  of  that  express  contract,  and  will  be  governed  by  it. 
But  such  express  contract  limiting  his  legal  liability  as  a  com- 
mon-carrier, cannot  be  proved  by  a  notice  given,  either  by 
publication,  or  by  an  entry  on  the  receipt  given  for  the 
goods,  or  tickets  sold.  The  express  contract  made  with  the 
shipper  of  the  goods,  limiting  the  legal  liability  of  the  com-* 
mon-carrier,  must  be  made  independently  of  the  receipt  given 
for  the  goods,  and  be  proved  independently  thereof,  as  any- 
other  contract  is  proved,  when  entered  into  by  two  ojr  mote 
parties  to  it.  The  common- carrier  receipts  the  shipper  for 
the  goods,  and  the  law  fixes  his  liability  therefor  in  case  of 
loss ;  but  the  common-carrier  and  the  shipper  may  enter  into 
an  express  contract,  outside  of  the  receipt  given  for  the  goods, 
in  Tegard  to  the  carrier's  liability,  and  then,  both  parties  hav- 
ing a  fait  opportunity  to  understand  the  terms  of  the  con- 
tract, will  be  governed  by  it.  Such,  in  our  judgment,  is  a 
fair  and  legitimate  interpretation  of  the  Code,  in  relation  to 
the  liability  of  common  carriers  in  this  State. 

2,  The  next  ground  of  error  assigned  upon  the  record  is,  that 
the  Court  erred  in  charging  the  jury  "  that  if  the  contract  was 
made  as  testified  by  the  witness  Sylvester,  it  was  still  incum- 
bent on  the  defendant  to  prove,  that  there  was  no  negligence  on 
their  part."  The  effect  of  this  charge  in  our  judgment,  was  to 
exclude  from  the  consideration  of  the  jury  the  question  in 
dispute,  Whether  the  cotton  was  destroyed  by  the  negligence 
of  the  defendant,  or  by  the  failure  of  the  plaintiff  to  perform 
his  part  of  the  express  contract,  if  they  should  believe  such  a 
contract  was  made.  In  view  of  the  facts  of  this  case,  as  dis- 
closed by  the  record,  we  think  that  the  Court  below  erred,  in 
not  charging  the  jury,  in  addition  to  the  eharge  as  given,  that 
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if  they  should  believe  from  the  evidence,  that  there  was  an 
express  contract  made  between  the  plaintiff  and  defendant  out- 
side of,  and  independent  of  the  receipt  given  for  the  cotton,  as 
testified  to  by  the  witness  Sylvester,  and  that  the  cotton  was 
destroyed  by  fire,  in  consequence  of  the  failure  of  said  plain- 
tiff to  perform  said  contract  on  his  part,  then  the  defendant 
was  not  liable  for  the  loss  of  the  cotton.  It  is  true  that  the 
defendant,  as  a  common-carrier,  is  liable  under  the  law,  for 
negligence.  Whether  the  cotton  was  destroyed  by  the  negli- 
gence of  the  defendant  in  this  case,  or  by  the  failure  of  the 
plaintiff  to  perform  his  contract  with  the  defendant  in  rela- 
tion to  its  transportation  (if  any  such  contract  was  made)  is 
the  question  for  the  jury  to  determine  under  the  evidence,  and 
the  charge  of  the  Court  upon  that  point.  Upon  this  last 
ground,  we  reverse  the  judgment  of  the  Court  below  and 
grant  a  new  trial. 
Judgment  reversed. 


The  Mayor  and  Aldermen,  of  the  city  of  Savannah, 
plaintiffs  in  error,  vs.  Algernon  S.  Hartridge,  defendant, 
in  error. 

H.  sued  theM.  and  AM  of  Savannah,  for  damages  produced  by  taking  H's 
tad  for  a  street ;  the  Judge  below,  refused  to  allow  any  question  an- 
swered touching  the  advantages  which  H.  might  gain  from  the  opening 
of  the  street,  and  charged  the  jury  that  such  advantage  or  gain  could 
fiot  be  used  to  decrease  or  set  off  H'  s  damages :  Held,  that  the  refusal 
tad  charge  were  both  right.  The  decision  in  Jones  vs.  the  Wills  Val- 
ley Railroad,  30th  Ga.  R.,  covers  this  case. 

"Just  compensation''  for  private  property  taken  for  streets. 

Tried  before  Judge  Flemming.     Chatham  Superior  Court. 
%  Term,  1867. 

Said  municipal  authorities  were  extending  East  Broad  street 
through  Hartridge's  land.    The  free-holders,  appointed  pur- 
suant to  8ec.  4758  of  the  New  Code,  to  assess  the  damages 
sustained  or  the  benefits  or  advantages  derived  by  Hartridg 
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by  taking  his  land,  allowed  him  nothing.  He  appealed. 
Upon  the  trial  a  witness  examined  by  Hartridge's  attorneys, 
was  asked,  on  cross-examination :  "Would  there,  or  not,  be  a 
benefit  or  advantage,  present  or  prospective,  derived  by  said 
owner  of  land,  by  the  opening  of  said  street,  and  the  erection 
of  buildings  on  it?" 

The  Court  would  not  allow  that  question,  nor  any  question 
seeking  to  prove  the  advantage  to  Hartridge  to  be  derived 
from  the  extension,  answered.  He  also  charged  the  jury  that 
such  advantage  or  gain  could  not  be  used  to  decrease  or  set-off 
Hartridge's  damages. 

The  jury  found  $1000  and  costs  for  Hartridge. 

The  corporation  complain  that  the  Judge  erred  in  rejecting 
said  evidence,  and  in  so  charging  the  jury. 

Edward  J.  Hardin,  for  plaintiff  in  error,  cited  Young 
vs.  Harrison,  17th  Ga.  R.,  30,  and  17th  paragraph  of  the  Con- 
stitution of  1865. 

Hartridge  &  Chisolm  and  T.  E.  Loyd,  for  defendant 
in  error,  replied : 

The  authority  to  assess  benefits  to  the  land-holder  is  de- 
rived from  the  sections  of  the  Code  in  reference  to  thecitv  of 
Savannah.     Code  of  Georgia,  Sec.  6578. 

This  was  enacted  before  the  Constitution  of  Georgia  inhib- 
ited the  taking  of  private  property  for  public  use  without  just 
compensation  being  first  provided  and  paid.  Constitution  of 
Georgia,  Article  1,  Clause  17. 

The  Constitution  of  the  United  States  not  applicable  to 
State  legislation.     7  Peters  247. 

The  common  law  alone  applicable  in  Georgia,  prior  to  tbe 
adoption  of  the  last  Constitution.  This  could  at  any  time 
bs  controlled  by  statute.  Now  the  Constitution  controls. 
This  .is  similar  to  New  York  Constitution.  The  right  exer- 
cised is  the  right  of  "  eminent  domain."  6  Barbour,  218 ;  9 
Barbour,  546. 

These  decisions  not  overruled.     4  Comstock. 

Decisions  in  Kentucky  support  our  position,  under  a  Con- 
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stitution  similar  to  ours.     5  Dana,  31.    See,  also,  Sedgwick 
on  Measure  of  Damages,  602,  414,  note. 

The  decision  in  17th  Georgia  was  based  upon  a  different 
state  of  facts,  and  was  rendered  before  the  present  Constitu- 
tion was  adopted.  So  that  the  Court  is  not  called  on  to  over- 
rule it. 

Harris,  J. 

Was  Judge  Flemming  right  in  refusing  to  allow  the  coun- 
sel of  plaintiff*  in  error,  to  prove  by  the  witness,  under  exam- 
ination "  Whether  Hartridge  would  not  derive  benefit  from 
the  proposed  extension  of  the  street  through  his  land?"  is  the 
only  question  presented  for  our  consideration. 

Adhering  to  the  decision  made  in  the  case  of  Jones  vs. 
Wills  Valley  Railroad,  30th  Ga.  R.,  page  43 — the  question 
admits  of  but  an  affirmative  answer 

In  that  case  it  was  decided  that  where  the  private  property 
of  a  citizen  was  taken  against  his  wish  and  will,  for  a  railroad, 
he  should  be  paid  the  value  of  the  property  so  taken  in  coin. 

Judgment  affirmed. 


Dalton  City  Company,  plaintiff  in  error,  vs.  Hawes  & 
WrxLOUGHBY,  defendants  in  error. 

Dalton  City  Company  leased  to  Ford  their  shops,  etc.,  and  he  agreed  to 
pay  them  for  rent  for  said  property,  "for  the  first  year  a  Bam  equal  to 
one- half  of  the  net  profits  of  Ford's  business,"  etc. :  RM,  that  said 
Company  and  Ford  were  partners  in  said  business  under  said  lease. 

Complaint.  Partnership.  Tried  before  Judge  Milker. 
Whitfield  Superior  Court.     October  Term,  1867. 

This  case  was  before  the  Supreme  Court  at  March  Term, 
1862,  and  a  new  trial  was  granted.  The  only  question 
brought  up  this  time  is,  whether  R.  K.  Ford  and  the  Dalton 
City  Company  were  partners.     Counsel  for  the  Com 
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admit  that  in  said  decision  of  the  Supreme  Court,  it  was  held 
that  they  were  partners,  but  because  the  attorney  for  the 
Company  was  absent  during  the  trial  in  the  Superior  Court, 
in  1862,  and  at  the  argument  in  the  Supreme  Court  afore- 
said, etc.,  they  ask  the  Supreme  Court  to  review  its  decision 
as  to  the  matter  of  partnership. 

The  case  grew  out  of  this  state  of  facts  : 

The  Dalton  City  Company,  in  1859,  "  leased  "  to  Ford  a 
steam  mill  and  its  appurtenances  for  one  year,  with  the  priv- 
ilege of  renewal  for  four  years,  if  satisfactory  to  both  parties. 
The  "  lease "  was  to  be  terminated  by  Ford's  death.  It  was  not 
to  be  assigned  while  he  lived,  nor  pass  to  his  representatives  if 
he  died.  Ford  was  to  give  his  personal  attention  and  supervis- 
ion to  the  running  of  the  mill,  and  should  he  cease  to  do  so,  ex- 
cept for  temporary  absence  on  business  or  for  sickness,  the  lease 
should  end.  He  was  to  carry  on  at  said  mill,  a  general  wood- 
machine-shop  and  cabinet  business,"  and  should  furnish  cer- 
tain specified  machinery  for  that  purpose,  "the  cost  of  said 
machinery  to  be  allowed  for  and  deducted  from  the  gross 
profits  of  said  business  in  estimating  the  amount  due  for 
rent,"  and  he  could  add  other  machinery  on  the  same  terms. 

It  was  stipulated  that  "  inasmuch  as  both  parties  to  this 
contract  are  at  a  loss  to  decide  what  sum  would  be  a  fair  rent 
for  said  property,  or  what  rent  the  proposed  business  would 
justify,  said  Ford  shall  pay  as  rent  for  said  property  for 
the  first  year,  a  sum  equal  to  one-half  the  net  profits  of 
his  business,  as  well  on  putting  up  elsewhere  any  work 
the  material  for  which  is  prepared  wholly  or  in  part  at  said 
mill,  as  on  the  work  done,  put  up  and  completed  at  said 
mill,  and  at  the  expiration  of  said  first  year,  said  parties 
shall  agree  on  a  fixed  sum  as  rent  for  the  term  of  renewal  or 
ascertain  the  same  by  reference  to  the  profits  of  said  business, 
said  sum  not  to  exceed  or  fall  short  of  one-half  the  net 
profits  of  said  business."  And  in  order  to  ascertain  this, 
Ford  was  bound  by  the  contract  to  keep  a  correct  account 
of  all  the  transactions  of  the  mill,  work  done  there  or  else- 
where, materials  bought,  etc.,  in  books  which  should  al- 
ways be  subject  to  the  inspection  of  the  Company's  agent. 
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From  these  books  balances  were  to  be  struck  quarterly,  and 
the  rent  then  paid  upon  the  basis  aforesaid.  Should  a  book- 
keeper be  needed,  he  could  be  employed  by  Ford  and  his 
wages  charged  to  the  business,  but  Ford  could  not  select  one 
without  the  approval  of  said  agent. 

The  other  stipulations  are  not  important  for  our  present 
purpose.  The  contract  was  signed  by  the  Dalton  City  Com- 
pany (by  its  agent)  and  by  R.  K.  Ford. 

After  this  contract  was  made,  Ford  accepted  a  bill  of 
exchange,  signing  the  acceptance  "  R.  K.  Ford  &  Co."  On 
this  acceptance  Ford  and  the  Company  were  sued  as  partners. 
The  Company  plead  no  partnership,  etc. 

The  Court  charged  the  jury  that  under  said  contract  Ford 
and  the  Company  were  partners,  and  accordingly  a  verdict 
was  had  against  Ford  and  the  Company. 

The  plaintiff  in  error  excepted  to  said  charge. 

J.  A.  "W.  Johnson,  for  plaintiff  in  error. 
William  K.  Moore,  for  defendant  in  error. 

Hakbis,  J. 

The  plaintiff  in  error  was  sued  as  a  copartner  with  R.  K. 
Foid,  under  the  name  of  R.  K.  Ford  &  Co.,  by  which  firm 
name  a  draft  at  six  months  for  $ 815.87,  drawn  by  Hawes  & 
Willoughby,  was  accepted. 

The  plaintiff  in  error  denied  the  partnership.  To  establish 
below  the  partnership,  the  plaintiff  there  put  in  evidence  an 
instrument  in  writing  purporting  to  be  a  lease  by  the  Dalton 
City  Company  to  R.  K.  Ford,  of  its  steam  mill  and  machin- 
ery, and  whereby  the  defendant,  as  rent  for  the  same,  reserved 
one-half  of  net  profits,  etc.,  and  also  produced  an  exemplifi- 
cation of  the  case  of  the  Dalton  Manufacturing  Company  vs. 
&•  K.  Ford  A  Co.,  decided  by  this  Court  at  Atlanta,  in 
March,  1862,  in  which  suit  said  instrument  in  writing, 
called  a  lease,  seems  to  have  been  carefully  analyzed, .  and 
*aa  adjudged  to  constitute  articles  of  partnership  between 
the  plaintiff  in  error  and  said  R.  K.  Ford.  With  the  inter- 
pretation thus  made  of  said  "  lease/'  we  are  content  to  abide. 

Jt%ment  affirmed. 
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Doe,  ea?  cfero.,  Duke  Crenshaw,  e£  a£,  plaintiffs  in  error  t?«. 
Jno.  W.  Robinson,  executor,  et  a/.,  defendants  in  error. 

1.  Ejectment  was  brought,  on  the  several  demises  of  Stamper  and  Wingo, 
against  Robinson,  who  died  pending  the  action,  and  his  son,  as  execu- 
tor, was  made  a  party  defendant.  On  the  trial,  plaintiff  proposed  to 
read  Stamper's  deposition,  (having released  him  from  his  warranty,  in- 
demnified him  against  costs,  etc.,)  to  show  that  the  testator,  Robinson, 
held  possession  of  the  land  in  dispute,  under  Stamper,  and  thus  defeat 
the  adverse  possession  set  up  and  proved  by  the  executor :  Held,  that 
notwithstanding  Stamper  was  not  interested  in  the  action,  and  by  the 
law  prior  to  the  act  of  1866,  was  a  competent  witness  for  the  plaintiff,  yet, 
according  to  the  proviso  to  the  first  section  of  the  u  Act  to  declare  certain 
persons  competent  witnesses,"  etc.,  (acts  1866,  p.  138,)  Stamper  was 
not  a  competent  witness  in  his  own  favor,  he  being  one  of  the  parties 
to  the  original  contract,  and  the  opposite  party,  Robinson,  being  dead. 

2.  Held,  also,  that  while  Robinson,  the  executor,  is  a  competent  witness 
in  his  own  favor,  yet  Wingo  is  not,  because  he  is  the  opposite  party  to 
the  cause  of  action  in  lBsue  and  on  trial  and  the  other  party  is  dead — he 
cannot,  therefore  be  a  witness  in  his  own  favor.  The  rights  of  Robin- 
son, the  deceased,  are  to  be  decided,  and  as  he  cannot  be  heard,  the 
statute  excludes  the  testimony  of  other  parties  to  the  original  contract 
or  cause  of  action  in  issue  and  on  trial. 

Ejectment.  Motion  for  new  trial.  Decided  by  Judge  Ir- 
win.    Forsyth  Superior  Court.    August  Term,  1867. 

On  the  18th  day  of  September,  1855,  plaintiff  brought 
ejectment  for  the  recovery  of  lot  No.  1405, 14th  district  and 
1st  section  of  Forsyth  county,  against  Wm.  Robinson,  tenant, 
upon  the  several  demises  of  Duke  Crenshaw,  Wm.  H.  Bar- 
ton, Daniel  B.  Rich,  Robert  S.  Hooks,  Martin  M.  Stamper 
and  Zachariah  Wingo. 

Pending  the  action  John  Robinson  died,  and  his  son  and 
wife,  his  executors,  were  made  parties  defendant.  The  de- 
fendant plead  the  statute  of  limitations. 

On  the  trial  the  plaintiff  read  the  following  chain  of  title 
to  said  lot.  Grant  from  the  State  to  Duke  Crenshaw,  dated 
IstDecember,  1835,  drawn  from  defendant's  possession,  Cren- 
shaw's deed  to  Wm.  H.  Barton,  dated  30th  July,  1833,  Bar- 
ton's deed  to  D.  B.  Rich,  dated  12th  January,  1839,  Rich's 
deed  to  Robert  S.  Hooks,  dated  10th  January,  1839,  Hooks' 
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deed  to  Martin  W.  Stamper,  dated  30th  January,  1840;  Stam- 
per's deed  to  Zachariah  Wingo,  dated  2d  March,  1855.  All 
these  deeds  contained  the  usual  warranty.  Plaintiff  then 
proved  the  locus,  and  that  William  Robinison  was  in  posses- 
sion of  said  lot  at  the  commencement  of  the  suit  and  closed. 

The  defendant  introduced  a  quit-claim  deed  for  said  lot, 
from  William  Hardin  to  William  Robinson,  dated  8th  March, 
1847,  and  proved  by  the  Justiceof  the  Peace  who  witnessed  it, 
that  Robinson  paid  $50  for  the  lot,  Hardin  delivered  to  him 
the  plat  and  grant,  (and  said  he  would  send  htm  the  grantee's 
deed  when  he  went  home)  and  that  he  thought  Robinson  had 
possession  of  the  lot  from  the  date  of  this  deed  till  suit  was 
brought — though  he  could  not  say  Robinson  was  in  posses- 
sion on  the  21st  of  May,  1854,  or  in  1852,  or  in  October, 
1353,  nor  that  there  had  been  no  gap  in  Robinson's  possession. 

Pendleton  J.  Hotchins  testified,  that  he  thought  Wm. 
Robinson,  from  the  date  of  said  quit-claim  deed,  had  had  pos- 
session by  himself  or  bis  tenants;  there  was  a  cabin  on  it,  but 
he  did  not  know  when  it  was  built,  and  a  small  patch  was 
cleared  on  it ;  Chapman,  a  gold-digger,  first  squatted  on  it,  but 
did  not  claim  it ;  William  Robinson's  brother,  Israel,  was  in 
possession,  but  witness  thinks  he  was  William's  tenant ;  Har- 
man  Willis  was  in  possession  in  1855,  and  said  he  was  Rob- 
inson's tenant;  fifty  dollars  was  an  high  price  for  the  lot  in 
1847.  He  did  not  recollect  who  was  in  possession  on  the  21st 
fif  May,  1852,  nor  in  September,  1854,  nor  in  the  Spring  of 
1851. 

Jobs  W.  Robinson,  said  executor,  testified  that  he  was 
present  when  his  father  bought  from  Hardin,  and  that  what 
*as  then  done  had  been  correctly  stated  by  the  Justice  of  the 
Peace,  (ante);  Boon  after  his  father  took  possession  ;  said  squat- 
ler,  Chapman,  was  there,  but  did  not  claim  the  land  a 
"Urleft;  in  no  year  since  was  there  any  interruptio 
possession  by  his  father  or  his  tenants,  and  said  pal 
cultivated  every  year.     When  Chapman  left,  Israel 
»a  went  in,  when  Israel  left  his  brother  Garrett  t 
hawry  succeeded  Garrett,  Harmon  Willis  succeeded 
and  when  Willis  left,  Wm.  Robinson  went  in ;  all  ti 
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going  were  William  Robinson's  tenants,  and  after  William 
Robinson  went  in,  he  and  his  executors  have  been  continu- 
ously in  possession. 

John  Martin  Stamper  was  there  and  sold  the  land ;  Willis 
told  the  witness  of  it ;  William  Robinson  was  then  in  Jackson 
county  and  witness  went  over  with  the  grant  and  Hardin's 
deed  and  told  Wingo  before  he  bought  it,  that  William 
Robinson  claimed  the  lot ;  witness  once  went  to  the  Rocky 
Mountains  and  was  gone  eight  months,  but  they  were  pitch- 
ing a  crop  when  he  left,  it  was  made  when  he  returned,  his 
father  gave  personal  attention  and  oversight  to  the  lot  while 
he  and  his  tenants  had  possession,  his  father  was  absent  in 
California  two  years  of  the  time.  Witness  admitted  he  was 
heir  to  his  fathers  estate  and  a  party  to  this  suit,  but  denied 
asking  Wingo,  at  the  time  he  bought  the  lot  from  Stamper,  to 
buy  it  for  witness'  father. 

In  rebuttal  the  plainiiff  introduced  Calvin  H.  Wingo, 
who  testified  that  he  did  not  recollect  all  that  was  sjud  by 
John  W.  Robinson  and  witness'  father,  Zachariah  Wingo,  at 
the  time,  but  was  present  when  Stamper  sold  the  lot  to 
witness'  father  at  his  house,  and  that  at  one  time  John  W. 
Robinson  did  ask  Zachariah  Wingo  to  buy  said  lot  for 
William  Robinson,  saying  his  father  would  do  what  was 
right  about  it. 

The  plaintiff  offered  to  read  the  answers  of  said  Stamper, 
(who  had  been  released  from  liability  and  indemnified  against 
costs)  to  show  that  Wm.  Robinson  was  only  his  agent  and 
went  into  possession  under  him,  etc.,  to  sustain  plaintiff's 
title. 

The  defendant  objected  to  this  testimony,  because  Stamper 
was  interested,  and  because  he  was  a  party  to  the  record  and 
William  Robinson  was  dead.  Upon  the  last  ground  the 
Court  rejected  the  answers.  Plaintiff  then  moved  to  rule  out 
said  evidence  of  John  W.  Robinson,  the  executor,  but  this 
the  Court  refused  to  do.  Plaintiff  then  offered  Zachariah 
Wingo  as  a  witness,  but  upon  objection  taken  'the  Court 
would  not  allow  him  to  testify. 

The  jury  found  for  the  defendant. 
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A  motion  for  new  trial  was  moved  for  on  the  grounds  that 
the  verdict  was  contrary  to  evidence,  eta,  because  the  Court 
erred,  in  rejecting  the  said  answers  of  Stamper,  in  refusing  to 
role  out  the  evidence  of  John  W.  Robinson,  executor,  and  in 
refusing  to  allow  Zaohariah  Wingo  to  testify. 

This  motion  was  overruled,  and  error  is  assigned  on  each 
of  the  grounds  in  it  contained. 

H.  P.  'Bell,  for  plaintiffs  in  error. 

George  X.  Lester,  for  defendant  in  error. 

Vf ALKEB,  J. 

1.  By  the  act  of  15th  December,  1866,  Pamph.  Acts,  p.  138, 
Bevised  Code,  section  3798,  no  person  shall  be  excluded 
from  testifying  by  reason  of  incapacity  from  crime,  or  inter- 
est, or  from  being  a  party;  but  every  person  so  offered  shall 
be  competent  to  testify  in  behalf  of  any  of  the  parties  to  the 
issue  on  trial,  "  provided,  that,  when  one  of  the  original  par- 
ties to  the  contract,  or  cause  of  action  in  issue  and  on  trial, 
is  dead,  or  is  shown  to  the  Court  to  be  insane,  or  when  an  ex- 
ecutor or  administrator  is  a  party  in  any  suit  on  a  contract 
of  his  testator  or  intestate,  the  other  party  shall  not  be  ad- 
mitted to  testify  in  his  own  favor."  Was  Stamper  a  compe- 
tent witness,  when  he  was  a  party  to  the  record,  to  the  cause 
of  action  in  issue  and  on  trial,  and  Robinson,  the  other  party, 
*as  dead  ?  The  plaintiff  was  forced  to  use  the  name  of 
Stamper  as  a  lessor,  because  the  deed  to  Wingo  was  made 
pending  the  adverse  possession  of  Robinson,  and  was  there- 
fore void.  Daring  the  present  term,  in  the  case  of  Doe,  ex 
<fofc,Deannond  vs.  Roe  and  Brooking,  this  Court  decided  in 
effect,  that  die  deed  from  Stamper  to  Wingo  did  not  convey 
title  out  of  Stamper  so  as  to  prevent  a  recovery  in  his  name, 
even  when  introduced  by  the  defendant  for  the  purpose  of 
showing  tide  oat  of  the  lessor  of  the  plaintiff;  that  the  plain- 
tiff could  Bhow  .the  adverse  possession  of  the  defendant  in 
older*  to  show  his  own  deed  to  be  invalid.  Stamper  then 
*&*  a  necessary  party ;  the  recovery  could  be  had  alone  in  his 
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name,  and  therefore  he  was  offered  as  a  witness  "  to  testify  in 
his  own  favor/'  It  is  admitted  that  under  the  law  as  it  stood 
prior  to  the  passage  of  the  act  cited,  Stamper  was  a  eompe- 
petent  witness.  Interest  then  was  the  test,  and  it  is  not  in- 
sisted that  Stamper  had  any  legal  interest  in  the  case,  so  that 
if  he  be  excluded  at  all,  it  must  be  because  of  the  provisions 
of  the  act  of  1866.  By  the  act,  the  fact  of  being  a  party 
does  not  exclude  him,  nor  does  interest  exclude ;  he  is  not 
embraced  in  the  fourth  section  of  the  act ;  the  question  turns 
upon  the  construction  of  the  proviso  to  the  first  section,  al- 
ready quoted.  The  act  is  entitled  "  An  act  to  declare  certain 
persons  competent  witnesses  as  in  the  act  eel  out,  and  for  other 
purposes."  It  is  not  simply  to  declare  certain  persons  compe- 
tent witnesses,  but  to  declare  them  competent  "  as  in  the  act 
set  out/'  Now  how  are  they  declared  competent  as  in  the  act 
set  out?  Why,  all  parties  are  competent  witnesses,  notwith- 
standing their  crimes,  or  interests,  or  being  parties,  u  except 
as  hereinafter  excepted."  What  are  "  hereinafter  excepted  ?" 
"  When  one  of  the  original  parties  to  the  contract,  or  cause  of 
action  in  issue  and  on  trial,  is  dead,  *  *  *  the  other 
party  shall  not  be  admitted  to  testify  in  his  own  favor." 
What  was  the  cause  of  action  in  issue  and  on  trial  in  this 
case  ?  The  possession  of  the  lot  of  land.  Stamper  proposed 
to  be  admitted  as  a  witness  in  his  own  favor,  to  set  up  his 
own  right  of  possession  and  defeat  that  of  Robinson,  the 
other  "  original  party  to  the  contract,"  who  was  dead.  It 
was  to  allow  Stamper's  version  of  the  "contract"  between 
him  and  Robinson  to  be  proved  by  Stamper,  when  Robin- 
son's version  could  not  be  heard,  because  he  was  dead.  Un- 
der this  state  of  facts,  Stamper  was  not  declared  a  competent 
witness  "  as  in  the  act  set  out,"  but  was  such  as  were  intended 
to  be  included  among  those  "  hereinafter  excepted." 

2.  Wingo  was  not  a  competent  witness  unless  made  so  by 
the  statute.  The  issue  here  was  between  Stamper  and  Wingo 
on  the  one  side,  and  the  estate  of  the  dead  man  Robinson  on 
the  other.  Wingo  was  one  of  the  original  parties  to  the 
cause  of  action  in  issue  and  on  trial,  and  Robinson,  the  other 
party,  was  dead.    The  statute  says,  the  other  party,  i.  e.  the 
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living  one,  shall  not  be  admitted  to  testify  in  his  own  favor 
under  such  circumstances.  The  rights  of  the  party  deceased 
are  to  be  passed  upon,  and  the  statute  intended  that  where 
each  is  the  case,  the  other  party  to  the  original  contract,  or 
cause  of  action  in  issue  and  on  trial,  should  be  excluded.  If 
both  parties  could  not  be  heard,  then  neither  should. 

In  relation  to  the  executor,  it  may  be  sufficient  to  say  we 
see  nothing  in  the  statute  to  exclude  him.  As  already 
said,  neither  his  interest,  nor  being  a  party,  affects  his  com- 
petency ;  nor  is  the  other  party  to  the  original  contract,  or 
cause  of  action  in  issue  and  on  trial,  dead.  Therefore,  we 
think  he  was  a  competent  witness.  See  Chisolm,  Adm'r,  vs. 
Turner,  36th  Ga.  R.,  565.  With  the  testimony  of  the  execu- 
tor in,  the  defence  of  the  statute  of  limitations  was  pretty 
well  made  out,  and  the  verdict  sufficiently  supported  by  the 
evidence. 

Judgment  affirmed. 
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[No.  1.] 
William  L.  Ayoock,  sheriff,  plaintiff  in  error,  w.  Wil- 
liam N.  Martin,  administrator,  etc.,  defendant  in  error. 

[No.  2.] 

Johnson  P.  Cunningham,  sheriff,  plaintiff  in  error,  w. 

William  A.  Calclough,  defendant  in  error. 

[No.  3.] 
Alexander  B.  Hendby,  plaintiff  in  error,  vs.  John  McK. 

Gunn,  sheriff,  defendant  in  error. 

[No.  4.] 
Peter  A.  Heard,  and  Towns,  sheriff,  plaintiffs  in  error, 
vs.  A.  B.  Jones,  executor  of  Joel  D.  Newsom,  ,defend- 
ant  in  error. 

The  obligation  of  a  contract  is  a  legal  not  a  mere  moral  obligation  ;  it  is 
the  law  which  exists  at  the  time  the  contract  is  made,  which  binds  a 
party  to  perform  his  undertaking.  The  obligation  does  not  inhere  in 
the  contract  itself  proprio  vigorc,  but  in  the  law  applicable  to  the  con- 
tract. The  act  of  18th  December,  1866,  commonly  known  as  the  stay- 
law,  held  to  be  unconstitutional  and  void,  on  the  ground  that  it  im- 
pairs the  obligation  of  contracts  within  the  prohibition  of  the  consti- 
tution of  the  United  States,  and  the  constitution  of  the  State  of  Geor- 
gia, Warner,  C  J. 

Harris,  J.,  concurs  in  the  above,  and  decides  further : 

That  the  4th  section  of  said  act  is  an  interference  with  the  execution  of 
the  judicial  process  of  the  Courts  by  the  officers  of  the  Courts,  and  is 
therefore  violative  of  those  clauses  of  the  constitution-  of  Georgia  dis- 
tributing the  powers  of  the  government  among  the  three  departments 
thereof,  and  prohibiting  the  exercise  by  the  Legislature  of  any  of  the 
powers  belonging  to  the  Judiciary.  And  further;  that  the  Legislature 
has  no  power  to  alter  or  modify  any  judgment  of  the  Superior  Courts 
of  this  State,  or  by  law  to  arrest  or  suspend  the  enforcement  of  such 
judgments.  Harris,  J. 

A  stay- law  is  constitutional.  Walker,  J.,  dissenting. 

Stay-laws.  No.  1  by  Judge  Milner,  in  Bartow  Superior 
Court,  September  Term,  1866.  No.  2  by  Judge  "William 
M*  Reese,  Oglethorpe  Superior  Court,  April  Term,  1867. 
No.  3  by  Judge  Clarke,  Randolph  Superior  Court,  May 
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Term,  1867.    No.  4  by  Judge  Warner,  Troup  Superior 
Court,  May  Term,  1867. 

[No.  1.] 
Aycock,  as  sheriff,  was  ruled  for  not  making  the  money  on 
a  fi.  fa.  (issued  upon  a  mortgage  made  the  7th  day  of  May, 
1859,  for  $790.00  principal,  $406.00  interest  and  costs).  He 
showed  for  cause,  that  the  stay-laws  prevented  a  levy.  The 
Court  held  this  showing  insufficient,  and  granted  a  rule  abso- 
lute against  him,  and  he  excepted. 

[No.  2.] 

Calcloogh  held  a  judgment  against  Burnett  Moore,  ob- 
tained in  1860.  In  1865  the  fi.fa.  thereon  was  levied  on  land. 
In  three  days  after  this  levy,  Calclough's  attorney,  thinking  the 
levy  was  void  by  the  stay  ordinance,  had  the  same  dismissed* 
la  October,  1866,  the  plaintiff  made  affidavit  that  the  exec- 
utrix of  Moore,  (who  was  then  dead,)  "  has  since  the  issuing 
of  said  fi.  fa.,  to- wit,  on  or  about  the  first  day  of  January, 
1866,  removed  property  which  was  and  still  is  subject  to  said 
fi-  fa*,  to-wit,  sixteen  bales  of  cotton  worth  $2,000.00,  and 
one  horse  worth  $100.00,  the  said  removal  having  been  to 
points  beyond  the  boundaries  of  the  county  of  Oglethorpe." 

This  affidavit  was  delivered  to  the  sheriff  on  the  18th  of 
October,  1866,  with  instructions  to  make  the  money  on  the 
/./a. 

On  the  31st  October,  1866,  the  executrix  made  her  affida- 
vit that  "she  did  not,  on  or  about  the  1st  January,  1866, 
remove  any  property,  as  said  Calclough  has  sworn  in  his  affi- 
davit," and  that  "  she  has  never  moved  any  other  property 
at  any  time  with  fraudulent  intent,  nor  to  avoid  the  payment 
of  her  just  debts  as  executrix  as  aforesaid." 

She  also  filed  the  affidavit  of  poverty,  authorized  by  the 
stay  act  of  March,  1866. 

Upon  &  rule  against  Cunningham  to  show  cause  why  he 
had  not  collected  the  money,  etc.,  he  showed  the  facts  afore- 
said and  nothing  more.  The  Court  granted  a  rule  absolute 
against  him,  requiring  him  to  pay  plaintiff  his  money  due 
on  odd  JL  fa* 
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[No.  3.] 

Hendry  brought  two  actions  of  trespass,  one  against  Gunn, 
and  the  other  against  Gunn  and  one  Brooks.  The  alleged 
trespasses  were  the  levy  of  fi.  fas.  against  Hendry,  on  his 
property,  which  fi.  fas.  were  bottomed  on  notes  made  in 
1863,  and  which  he  averred  were  stayed  by  law. 

These  two  actions  were  demurred  to  and  by  consent  argued 
together.  The  demurrers  were  sustained,  and  plaintiff  ex- 
cepted. 

[No.  4.] 

Joel  D.  Newsom  obtained  a  judgment  upon  a  promissory 
note,  against  Peter  A.  Heard,  and  therefrom  was  issued  a  fi. 
fa.,  returnable  to  May  Term,  1863,  of  the  Superior  Court  of 
Troup  county.  Newsom  died,  and  Jones  became  his  execu- 
tor. The  sheriff  did  not  make  the  money  on  the  same, 
because  of  "  the  stay-law." 

Upon  this  being  brought  to  the  attention  of  the  Court  at 
May  Term,  1867,  by  a  rule  against  the  sheriff,  the  following 
order  was  passed : 

"  Joel  D.  Newsom  vs.  Peter  A.  Heard. 

"Fi.  fa.  returnable  to  Troup  Superior  Court  May  Term, 
1863.     Principal  $1,238.50 ;  interest  to  judgment  $164.23. 

"  On  motion  of  counsel  for  Andrew  B.  Jones,  executor  of 
Joel  D.  Newsom,  the  plaintiff,  it  is  ordered  that  the  sheriff 
do  proceed  to  raise  the  money  on  the  above  fi.  fa.,  as  required 
by  the  terms  thereof,  and  that  he  make  return  of  his  actings 
and  doings  thereon  to  the  next  term  of  this  Court/' 

The  plaintiff  in  error  says  this  order  was  wrong  because  of 
the  statute  of  13th  December,  1866,  known  as  the  stay-law, 
and  brings  it  up  for  review. 

Nos.  1  and  2  were  argued  at  June  Term,  1867,  and  held 
under  advisement.  Judge  Warner  having  decided  the 
Jones  case  below,  and  being  Chief  Justice  when  Nos.  2  and 
4  were  heard,  the  Judges  agreed  that  instead  of  writing  out 
opinions  seriatim  in  each  case,  Warner,  C.  J.  should  write 
out  the  opinion  of  the  Court  in  No.  4,  that  Harris,  J. 
should  write  out  the  opinion  in  the  others,  and  that  Walk- 
er, J.  should  dissent  in  one  opinion  applicable  to  all. 
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Wofford,  Parrott  &  Coxe,*  in  No.  1,  Mathews  & 
Reid,  in  No.  2,  H.  Fielder,  in  No.  3,  B.  H.  Bigham,  in 
No.  4,  for  plaintiffs  in  error. 

Warren  Akin,  in  No.  1,  Linton  Stephens  in  No.  2, 
A.  Hood,  in  No.  3,  B.  H.  Hill,  in  No.  4,  for  defendants  in 
error.  Others  appeared  pro  and  con,  but  their  names  are  not 
shown  by  the  dockets. 

Warner,  C.  J. 

The  question  made  by  the  record  in  this  case,  involves  the 
constitutionality  of  the  act  of  the  Legislature  passed  on  the 
13th  December,  1866,  commonly  known  as  the  "  stay  law." 
The  Constitution  of  the  United  States  declares  that  "  no 
State  shall  pass  any  law,  impairing  the  obligation  of  con- 
tracts." The  Constitution  of  the  State  of  Georgia  declares, 
that  "  ex  post  facto  laws,  laws  impairing  the  obligation  of 
contracts,  and  retroactive  laws,  injuriously  affecting  any  right 
of  the  citizen,  are  prohibited."  The  Constitution  of  the 
State  of  Georgia  further  declares,  that  "  legislative  acts  in 
violation  of  the  Constitution  are  void,  and  the  judiciary  shall 
so  declare  them."  Thus  it  will  be  seen,  that  if  the  act  of 
13th  December,  1866,  is  in  violation  of  the  Constitution  of 
the  United  States,  and  the  Constitution  of  the  fctate  of 
Georgia,  or  either  of  them,  then  this  Court  is  bound  so  to 
declare,  by  its  judgment,  under  the  most  solemn  obligations 
that  can  be  imposed  ;  indeed,  it  has  no  discretion  in  the  mat- 
ter bat  to  obey  the  stern  mandate  of  the  supreme  law  of  the 
land. 

The  first  inquiry,  therefore,  which  is  presented  for  our  con- 
sideration and  judgment  is,  does  the  act  of  the  Legislature  of 
the  13th  December,  1866,  impair  the  obligation  of  the  con- 
tract between  the  parties  in  this  case,  as  prohibited  by  the 
Constitution  of  the  United  States?  The  Constitution,  it  will 
be  perceived,  does  not  prohibit  the  States  from  passing  laws 
impairing  contracts.  The  prohibition  is  expressly  directed 
against  laws  which  impair  the  obligation  of  contracts.  What 
is  the  obligation  of  a  contract  as  contemplated  by  the  Consti- 
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tution  ?  "  The  obligation  of  a  contract  is  a  legal,  not  a  mere 
moral  obligation :  it  is  tlie  law  which  binds  a  party  to  perform 
his  undertaking.  The  obligation  does  not  inhere  or  subsist 
in  the  contract  itself,  proprio  vigore,  bat  in  the  law  applicable 
to  the  contract"  1st  Bouvier's  Law  Dictionary,  652,  and 
authorities  there  'cited.  When  the  parties  entered  into  the 
contract  now  before  the  Court  which  the  plaintiff  seeks  to 
enforce,  what  was  the  legal  obligation  of  the  defendant?  His 
legal  obligation  was,  to  do  and  perform,  just  what  the  laws  of 
the  land,  applicable  to  the  contract,  required  him  to  ao  and 
perform,  at  the  time  the  contract  was  made,  in  accordance 
with  its  terms  and  stipulations :  that  was  the  exact  measure 
of  his  legal  obligation  at  the  time  the  contract  was  made ; 
nothing  more,  nothing  less.  The  defendant's  legal  obligation 
was  to  perform  his  contract,  as  the  laws  of  the  land,  applica- 
ble to  that  contract,  required  him  to  perform  it,  at  the  time  it 
was  made.  That  was  the  extent  of  his  legal  obligation  to  the 
plaintiff,  and  just  to  that  extent  the  plaintiff  had  the  legal 
right  to  have  it  performed,  in  order  to  maintain  the  integrity 
qf  the  legal  obligation  of  the  defendant's  contract  If  it  was 
not  the  existing  law  of  the  State,  applicable  to  the  contract 
at  the  time  it  was  made,  which  created  and  defined  the  de- 
fendant's legal  obligation  to  perform  it,  in  accordance  with  its 
terms  and  stipulations,  what  is  it  that  does  creaJte  and  define 
his  obligation  to  perform  it  f  If  there  had  been  no  existing 
law  applicable  to  the  contract,  prescribed  by  the  supreme 
power  of  the  State,  at  the  time  it  was  made,  creating  and  de- 
fining the  defendant's  obligation  to  perform  it,  then  he  would 
have  incurred  no  other  than  a  mere  moral  obligation,  over 
which  human  tribunals  have  no  jurisdiction.  It  therefore 
necessarily  follows,  that  the  existing  law  applicable  to  the 
contract,  prescribed  by  the  supreme  power  of  the  State,  at 
the  time  the  contract  was  made,  creates  and  defines  the  de- 
fendant's legal  obligation  to  perform  it,  in  accordance  with 
its  terms  and  stipulations.  "  A  perfect  right  is  that  which  is 
accompanied  by  the  right  of  compelling  those  who  refuse  to 
fulfil  the  correspondent  obligation.  A  perfect  obligation  is 
that  which  gives  to  the  opposite  party  the  right  of  compxd- 
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don."  Tattel,  62.  The  defendant's  obligation  to  perform 
his  contract  in  accordance  with  its  terms,  was  a  perfect  obliga- 
tion, because  the  plaintiff,  at  the  time  the  contract  was  made, 
had  the  legal  right,  nnder  the  then  existing  law  of  the  State, 
to  have  compelled  its  performance.  The  defendant's  obliga- 
tion to  perform  his  contract  was  just  what  that  existing  law 
made  it,  just  what  that  existing  law  required,  and  would 
have  compelled  to  be  done  for  its  performance,  in  behalf  of 
the  plaintiff,  the  other  party  to  it.  The  defendant's  obliga- 
tion to  perform  his  contract,  under  the  then  existing  law,  was 
perfect,  and  the  plaintiff's  right  to  have  that  obligation  per- 
formed as  prescribed  by  that  existing  law,  was  also  a  perfect 
right, 

Having  shown  that  the  defendant,  by  the  terms  and  stipu- 
lations of  his  contract,  had  imposed  upon  himself  a  perfect 
legal  obligation  to  perform  it,  and  that  the  plaintiff  had  a 
perfect  legal  right  to  have  that  legal  obligation  performed  in 
accordance  with  the  existing  law,  which  created  and  denned 
that  obligation,  let  us  now  inquire  what  acts  of  the  Legisla- 
tare  will  impair  the  legal  obligation  of  contracts  within  the 
constitutional  prohibition  ?  In  the  case  of  the  Justices  of  the 
Inferior  Court,  of  Morgan  county,  vs.  Sparks  d  al.,  (6th  Ga. 
B.,439,)  this  Court  have  answered  the  question  in  the  most 
explicit  terms.  The  Court  say  in  that  case* "  the  objection  to 
a  law  on  the  ground  of  its  impairing  the  obligation  of  a  con- 
tract docs  not  depend  on  the  extent  of  the  change  which  the 
law  may  make  in  it.  Any  deviation  from  its  terms,  by  post- 
poning or  accelerating  the  period  of  performance  which  it  pre- 
scribes, or  imposing  conditions  not  expressed  in  the  contract  or 
dispensing  with  the  performance  of  those  which  are,  however 
minute  or  apparently  immaterial  in  their  effect  upon  the  con- 
tract of  the  parties,  impairs  Us  obligation  and,  consequently, 
is  within  the  constitutional  prohibition."  Although  the  con- 
stitutionality of  the  stay-law  wps  hot  involved  in  that  case, 
jet  the  legal  rule,  applicable  to  acts  of  the  Legislature,  im- 
pairing the  obligation  of  contracts  was  correctly  stated,  and 
was  again  reiterated  in  Winter  vs.  Jones,  10th  Ga.  B.,  195. 
We  have  endeavored  to  show  what  was  the  extent  of  the  de- 
10 
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fendant's  legal  obligation  to  the  plaintiff  at  the  time  the  con- 
tract was  made.     We  have  shown  what  is  the  rule  of  law,  ap- 
plicable to  this  particular  class  of  cases,  as  asserted  and  recog- 
nized by  this  Court.     Now  let  us  examine  the  act  of  the  13th 
December,  1866  and  see  whether  according  to  the  rule  recog- 
nized by  this  Court,  (as  well  as  all  other  Courts  where  the 
laws  of  the  land  are  independently  and  impartially  adminis- 
tered) that  act  impairs  the  legal  obligation  of  the  contract  be- 
tween the  parties  in  this  case  ?  The  act  is  declared  to  be  "An  act 
for  the  relief  of  the  people  of  Georgia,  and  to  prevent  the  levy 
and  sale  of  property  under  certain  circumstances."    The  1st 
section  of  the  act  declares  "that  there  shall  be  no  levy  and  sale 
of  property  of  defendants  in  this  State  under  any  execution 
founded  on  any  judgment,  order  or  decree  of  any  Court,  here- 
tofore or  hereafter  to  be  rendered  upon  any  contract  or  lia- 
bility, made  or  incurred,  prior  to  the  1st  of  June,  1865,  or  in 
renewal  thereof,  though  bearing  a  subsequent  date,  except  in 
the  following  manner :    For  one-third  of  the  principal  and 
interest  due  on  said  execution  and  no  more,  which  may  be 
levied  on  or  after  the  1st  of  January,  1868,  one-third  of  the 
whole  on  or  after  the  1st  of  January,  1869,  and  the  remain- 
ing one-third  on  or  after  the  1st  of  January,  1870,  unless 
the  defendant  shall  endorse  on  the  execution,  a  waiver  of  the 
benefit  of  this  ack"     The  4th  section  of  the  act,  further  de- 
clares, "that  any  officer,  or  other  person,  violating  this  act 
shall  be  guilty  of  trespass,  and  liable  to  the  defendant,  or  per- 
son injured,  in  damages,  not  less  than  the  amount  of  Uiq  judg- 
ment, order  or  decree  upon  which  he  is  proceeding,  aa  in 
other  cases  of  trespass."    The  existing  law  of  this  State,  at  the 
time  the  contract  was  made  between  the  parties,  on  which  this 
judgment  and  execution  is  founded,  and  which  the  plain- 
tiff is  seeking  to  enforce,  imposed  the  legal  obligation  upon 
the  defendant  to  perform  it,  in  accordance  with  its  terms  and 
stipulations.     That  legal  *  obligation   was  in  full  force  and 
binding  upon  him,  on  the  13th  day  of  December,  1866,  when 
the  act  in  question  was  passed.    Does  the  act  of  the  13th  of 
December,  1866,  postpone  the  performance  of  thai  legal  obli- 
gation t    If  it  does,  then  in  the  explicit  words  of  this  Court, 
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before  cited,  it  impairs  the  legal  obligation  of  the  contract. 
Does  the  act  of  1866  impose  coJiditions  upon  the  parties,  not 
expressed  in  the  contract,  or  in  the  law,  applicable  to  the  con- 
tract at  the  time  it  was  made?  If  it  does,  then,  according  to 
the  same  authority,  it  impairs  the  legal  obligation  of  the  con- 
tract. Does  the  act  of  1866,  dispense  with  the  performance  of 
any  part  of  the  legal  obligation  of  the  defendant  to  perform 
his  contract,  as  that  legal  obligation  existed,  under  the  law, 
at  the  time  of  its  enactment?  If  it  does,  then,  according  to 
the  well-established  rule  of  law,  recognized  and  declared  by 
this  Court,  in  the  two  cases  before  cited,  it  impairs  the  legal 
obligation  of  the  contract. 

Now,  in  what  manner,  does  the  act  of  1866  impair  the 
legal  obligation  of  the  defendant's  contract?  At  the  time 
of  the  passage  of  that  act,  the  defendant's  legal  obligation  to 
pay  the  debt,  included  in  the  judgment,  was  upon  him  in 
all  its  force  and  effect,  as  the  same  existed  under  the  law 
at  the  time  the  contract  was  made. 

Now,  by  the  act  of  1 866,  he  is  relieved  from  the  perform- 
ance of  that  legal  obligation,  until  the  first  day  of  January, 
1868,  absolutely  and  for  two-thirds,  thereof,  until  the  first  day  of 
January,  1869,  and  for  one-third  thereof,  until  the  1st  day  of 
January,  1870.  That  act  expressly  declares,  that  the  defend- 
ant's legal  obligation  to  perform  his  contract,  shall  not  be  en- 
forced by  the  process  of  the  Court,  until  thfe  1st  day  of  January, 
1868,  and  after  that  time,  only  in  the  manner  before  stated.  To 
that  extent,  the  defendant  is  relieved  from  the  performance  of  his 
legal  obligation  to  the  plaintiff,  as  the  same  existed,  under  the 
law,  at  the  time  the  contract  was  made,  by  the  act  of  1866. 
The  4th  section  of  that  act,  also  declares,  that  any  officer,  or 
other  person,  (which  includes  the  plaintiff)  who  shall  violate  the 
provision  of  the  act,  of  1866,  shall  be  guilty  of  trespass,  and 
liable  to  the  defendant  in  damages,  etc.  Thus,  it  will  be 
perceived,  that  by  the  act  of  1866,  the  defendant  is  not  only 
relieved  from  his  legal  obligation  to  the  plaintiff,  to  perform 
his  contract  for  a  definite  period  of  time,  but  that  any  officer,, 
or  other  person,  who  shall  enforce  the  performance  of  the 
defendant's  legal  obligation,  within  that  time,  to  perforir 
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contract,  as  the  same  existed  at  the  time  the  contract  was 
made,  shall  be  guilty  of  trespass  and  punished  as  a  trespasser. 
The  act  not  only  relieves  the  defendant  from  his  legal  obliga- 
tion to  perform  his  contract  with  the  plaintiff  in  the  manner 
specified  therein,  but  actually  declares  that  the  plaintiff  shall 
be  guilty  of  trespass  if  he  shall  enforce  the  performance  of 
the  defendant's  legal  obligation  to  perform  his  contract,  im- 
posed by  the  laws  of  the  State,  at  the  time  the  contract  was 
made.  The  legal  obligation  of  the  contract  is  impaired  by 
relieving  the  defendant  from  its  performance  as  expressed  in 
the  act.  The  legal  obligation  of  the  contract  is  impaired, 
because  the  plaintiff  cannot  enforce  the  defendant's  legal  ob- 
ligation to  perform  it,  without  being  a  trespasser  and  liable 
for  damages  under  the  act.  Before  the  passage  of  the  act  of 
1866,  the  defendant  was  under  a  legal  obligation  then  resting 
upon  him  in  its  full  force,  to  perform  his  contract.  Is  that 
legal  obligation  to  perform  his  contract  with  the  plaintiff  as 
binding  upon  him  now  as  it  was  before  the  passage  of  that 
act,  or  is  that  legal  obligation  less  binding  upon  him  now  than 
it  was  then  f  The  law  of  the  State  applicable  to  the  contract 
as  it  existed  at  the  time  the  contract  was  made,  constituted, 
as  we  have  shown,  the  exact  measure  of  the  defendant's  legal 
obligation  to  perform  it  in  accordance  with  its  terms  and 
stipulations.  Is  that  legal  obligation  of  the  defendant  to 
perform  the  contract  the  same  now  under  the  legislative 
enactment  of  the  13th  December,  1866,  as  it  was  at  the  time 
the  contract  was  made  ?  Is  the  legal  obligation  of  the  defend- 
ant to  perform  his  contract  now,  as  strong  and  binding  upon 
him  as  it  was  when  the  contract  was  madef  If  it  is,  then  he 
obtains  no  relief  from  the  performance  of  his  legal  obligation 
to  the  plaintiff  under  the  contract,  and  the  act  of  1866,  does 
him  no  good,  confers  no  benefit  upon  him  whatever,  and  the 
legal  obligation  of  the  contract  is  not  impaired.  If,  however, 
the  defendant's  legal  obligation  to  perform  his  contract  is 
not  now  as  strong  and  binding  upon  him  as  it  was  when 
the  contract  was  made,  what  isit  that  makes  that  legal  ob- 
ligation to  perform  it  less  strong  and  less  binding  upon  him  ? 
Most  unquestionably  it  is  the  provisions  of  the  act  of  1866, 
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which  declares  that  the  defendant's  legal  obligation  to  perform 
that  contract,  as  the  same  existed  at  the  time  the  contract  was 
made,  shall  not  be  enforced  by  the  levy  and  sale  of  his  prop- 
erty under  any  execution  founded  on  any  judgment  rendered 
upon  that  contract,  until  the  first  of  January,  1868,  then 
only  one-third  thereof,  and  the  remaining  two-thirds  on  the 
first  January,  1869,  and  first  of  January,  1870,  respectively. 
The  act  postpones  the  ultimate  performance  of  the  defendant's 
legal  obligation  of  his  contract  until  the  first  of  January, 
1870.  The  act  of  1866  prescribes  conditions  for  the  perform- 
ance of  the  defendant's  legal  obligation  prejudicial  to  the 
rights  of  the  plaintiff,  which  did  not  exist  under  the  laws  of 
the  State  creating  and  defining  that  legal  obligation,  at  the 
time  the  contract  was  made.  Will  any  honest,  fair-minded 
man  undertake  to  say,  when  we  take  into  consideration  the 
defendant's  legal  obligation  to  perform  his  contract,  as  that 
legal  obligation  existed  under  the  law  at  the  time  the  contract 
was  made,  and  his  legal  obligation  to  perform  it  now  accord- 
ing to  the  provisions  of  the  act  of  1866,  that  his  legal  obli- 
gation to  perform  that  contract  has  not  been  postponed, 
altered,  weakened  and  impaired  by  that  act  ?  One  fact  is  quite 
apparent  at  least,  that  the  defendant's  legal  obligation  to  per- 
form his  contract  under  the  provisions  of  the  act  of  1866,  is 
not  the  same  as  it  was  under  the  law  applicable  to  the  contract 
at  the  time  it  was  made,  and  the  question  is,  whether  that  act 
impairs  that  legal  obligation. 

But  the  argument  for  the  defendant  is,  that  the  act  of  1866 
only  affects  the  remedy,  and  that  the  remedy  is  no  part  of  the 
contract,  therefore  it  is  not  within  the  constitutional  prohibi- 
tion. The  reply  is,  that  the  constitution  does  not  prohibit 
the  Legislature  from  passing  laws  impairing  contracts.  The 
constitution  declares  that  "  no  State  shall  pass  any  law  im- 
pairing the  obligation  of  contracts."  Whether  the  defendant's 
legal  obligation  to  perform  his  contract  with  the  plaintiff  has 
been  impaired  by  the  Legislature,  under  the  name  or  form  of 
a  remedy  or  any  other  name,  makes  no  difference ;  the  question 
still  remains  to  be  answered,  does  the  act  of  1886  impair  the 
legal  obligation  of  the  defendants  contract  with  the  plaintf^ 
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That  the  Legislature  may  pass  remedial  statutes  is  readily 
conceded,  provided  always  that  such  remedial  statutes  do  not 
impair  the  legal  obligation  of  contracts.  A  statute  of  limita- 
tion does  not  affect  or  impair  the  legal  obligation  of  the 
contract,  it  merely  prescribes  the  time  within  which  that 
legal  obligation  shall  be  enforced,  the  obligation  itself  remains 
intact.  Acts  of  the  Legislature  abolishing  imprisonment  for 
debt,  as  well  as  acts  exempting  certain  property  from  sale 
under  execution,  have  been  held  not  to  be  within  the  consti- 
tutional prohibition,  for  the  reason  that  such  acts  merely 
modified,  the  remedy ,  but  did  not  touch  or  interfere  with  the 
legal  obligation  to  perform  the  contract,  that  legal  obligation 
to  perform  the  contract  still  remaining  in  full  force  and  bind- 
ing upon  the  parties,  as  the  same  existed  at  the  time  the 
contract  was  made.  This  class  of  cases  does  not  necessarily 
limit,  postpone,  restrict  or  impair  the  binding  force  of  the 
legal  obligation  to  perform  the  contract,  as  the  same  existed 
at  the  time  it  was  made,  but  simply  declares  tfie  manner  in 
which  that  legal  obligation  shall  be  enforced — the  legal  obli- 
gation to  perform  the  contract  according  to  its  terms  and 
stipulations,  remaining  untouched.  A  remedial  statute,  how- 
ever, is  as  much  a  law  as  any  other  statute,  and  is  as  much 
within  the  constitutional  prohibition  as  any  other  statute, 
where  it  impairs  the  legal  obligation  of  contracts. 

Under  ordinary  circumstances  and  in  prosperous  times, 
this  would  be  considered  a  plain  proposition,  but  we  are  told 
by  high  authority  that  "  God  hath  made  men  upright,  but 
they  have  sought  out  many  inventions."  It  was  doubtless 
the  object  of  the  framers  of  the  constitution  to  protect  the 
legal  obligation  of  contracts  from  the  subtle  inventions  of 
remedial  law  makers,  as  well  as  all  others.  It  has  been  con- 
tended that  it  is  competent  for  the  Legislature,  under  the 
constitution,  to  regulate  the  remedy  to  enforce  the  legal  obli- 
gation of  contracts,  provided  some  remedy  is  left,  but  that  it 
would  be  unconstitutional  to  deprive  a  party  of  all  remedy  to 
enforce  the  legal  obligation  of  his  contract.  If  it  would  be 
a  violation  of  the  constitution  to  deprive  a  party  of  all  rem- 
edy to  enforce  the  legal  obligation  of  his  contract,  what  clause 
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of  the  constitution  would  such  legislation  violate?  If  it 
would  be  a  violation  of  that  clause  of  the  constitution  which 
declares  that  "no  State  shall  pass  any  law  impairing  the 
obligation  of  contracts,"  why  is  it  not  equally  as  unconstitu- 
tional to  enact  a  law  which  postpones!  alters,  imposes  condi- 
tions, or  dispenses  with  the  performance  of  that  legal  obliga- 
tion for  a  definite  period  of  time,  as  it  would  be  to  defeat  the 
performance  of  that  legal  obligation  by  withdrawing  all 
remedy  for  its  enforcement?  It  is  a  question  of  degree  only, 
the  one  destroys  the  legal  obligation  to  perform  the  contract 
by  preventing  its  enforcement,  the  other  only  impairs  it. 
According  to  the  interpretation  given  to  this  clause  of  the 
Federal  constitution  by  the  Supreme  Court  of  the  United 
States,  we  do  not  entertain  a  doubt  that  the  act  of  1866 
would  be  held  by  that  Court  to  be  within  the  constitutional 
prohibition,  and  in  our  judgment,  the  decisions  of  that  tri- 
bunal upon  questions  arising  under  the  constitution  of  the 
United  States,  are  binding  authority  upon  the  Courts  of  this 
State.  .  Sturges  vs.  Crowninshield,  4th  Wheaton's  Rep., 
191 ;  Green  vs.  Biddle,  8th  Wheaton's  Rep.,  1 ;  Bronson  vs. 
Kinsey,  1st  Howard's  Rep.,  311 ;  McCracken  vs.  Hay  ward, 
2d  Howard's  Rep.,  608. 

But  this  act  of  1866  expressly  operates  upon  the  legal 
obligation  of  contracts  made  before  its  passage,  and  to  that 
extent  is  retroactive,  and  is  expressly  prohibited  by  the  con- 
stitution of  the  State  of  Georgia.  Neither  by  the  constitution 
of  the  United  States  or  by  the  old  constitution  of  this  State, 
we  retrospective  laws  or  retroactive  laws  prohibited.  This 
was  considered  an  evil  which  the  people  of  Georgia  in  adopt- 
ing their  new  constitution,  intended  to  remedy  and  prohibit 
If  the  framers  of  the  new  constitution  did  not  intend  to 
prohibit  the  Legislature  from  passing  retroactive  laws  oper- 
ating upon  the  legal  obligation  of  past  contracts  which  might 
tyurwudy  affect  any  right  of  the  citizen,  it  is  extremely  dif- 
ficult for  this  Court  to  say  what  they  did  intend.  To  main- 
tain the  integrity  of  the  fundamental  law  of  the  State,  is 
one  of  the  highest  and  most  sacred  duty  of  every  Court. 
Unless  this  shall  be  done  faithfully  and  independently,  their 
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is  no  security  for  the  protection  of  either  persons  or  property. 
In  Vanhorn's  Lessee  vs.  Donanee,  (2d  Dallas'  Rep,,  304,)  the 
Supreme  Court  of  the  United  States,  soon  after  the  organiza- 
tion of  the  Federal  Government  under  the  constitution, 
announced  the  true  legal  rule  upon  this  subject :  "  The  con- 
stitution is  stable  and  permanent,  not  to  be  worked  upon  by 
the  temper  of  the  times,  nor  to  rise  and  fall,  with  the  tide  of 
events;  notwithstanding  the  competition  of  opposing  inter- 
ests and  the  violence  of  contending  parties,  it  remains  firm 
and  immovable,  as  a  mountain  amidst  the  strife  of  storms, 
or  a  rock  in  the  ocean  amidst  the  raging  waves.  It  is  a  clear 
position,  that  if  a  legislative  act  oppugns  a  constitutional 
principle,  the  former  must  give  way  and  be  rejected  on  the 
score  of  repugnance.  It  is  a  position  equally  clear  and 
sound,  that  in  such  cases  it  will  be  the  duty  of  the  Courts  to 
adhere  to  the  constitution,  and  to  declare  the  act  null  and 
void.  The  constitution  is  the  basis  of  legislative  authority  ; 
it  lies  at  the  foundation  of  all  law,  and  is  a  rule  and  commis- 
sion by  which  both  legislators  and  judges  are  to  proceed. 
The  constitution  fixes  limits  to  the  exercise  of  legislative 
authority,  and  prescribes  the  orbit  in  which  it  must  move. 
Whatever  may  be  the  case  in  other  countries,  yet  in  this 
there  can  be  no  doubt  that  every  act  of  the  legislature  repug- 
nant to  the  constitution,  is  absolutely  void/7  It  has  been 
justly  remarked  by  an  eminent  civilian,  that  "To attack  the 
constitution  of  the  State  and  to  violate  its  laws,  is  a  capital 
crime  against  society ;  and  if  those  guilty  of  it  are  invested 
with  authority,  they  add  to  this  crime  *  perfidious  abuse  of  the 
power  with  which  they  are  intrusted/'  Vattel,  9,  section  30, 
The  conclusion  of  the  majority  of  the  Court  in  this  ease, 
therefore,  is,  both  upon  principle  and  authority,  that  the 
binding  force  and  coerqive  power  of  the  law  applicable  to  the 
contract  as  the  same  existed  (d  the  time  it  was  made,  consti- 
tutes the  obligation  of  the  contract.  The  defendant  was 
legally  bound  by  that  existing  law,  to  perform  it -in  accord- 
ance with  its  terms  and  requirements,  and  the  plaintiff  had 
the  legal  right  under  that  existing  law,  to  enforce  the  perform- 
ance of  that  legal  obligation.     Any  subsequent  act  of  the 
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Legislature,  therefore,  remedial  or  otherwise,  which  alters  or 
changes  the  then  existing  law  which  created  and  defined  that 
legal  obligation  to  such  an  extent  as  to  make  its  legal  force 
and  power  less  binding  npon  the  defendant  to  perform  it, 
postponing  or  obstructing  its  enforcement,  or  imposing  condi- 
tions for  its  performance,  not  prescribed  by  the  law  which 
created  and  defined  that  legal  obligation  at  the  time  the  con- 
tract was  made)  necessarily  impairs  it,  and  is  prohibited  by 
the  constitution. 

Bat  it  is  said  the  act  of  1866  affects  only  the  remedy,  and 
therefore  is  not  within  the  constitutional  prohibition.     The 
pertinent  inquiry  is,  how  does  the  proposed  remedy  affect  the 
legal  obligation  of  the  contract  at  the  time  it  was  made  f    Does 
it  impair  it  or  not?  This  is  the  vital  question  in  the  case  to  be 
answered.     The  act  of  1866,  it  will  be  perceived,  creates  a 
new  and  different  obligation  for  the  performance  of  the  con- 
tract, from  that  imposed  on  the  defendant  by  the  existing  law 
at  the  time  the  contract  was  made.     The  legal  obligation  to 
perform  the  contract  which  existed  under  the  old  law  at  the 
time  the  contract  was  made,  is  postponed  until  the  first  of 
January,  1868,  absolutely,  and  conditionally  until  the  first  of 
January,  1870.     The  binding  force  of  the  legal  obligation  to 
perform  the  contract,  and  the  coercive  power  of  the  law  to 
compel  its  performance,  which  existed  at  the  time  the  con- 
tract was  made,  is  less  strong  and  less  binding  upon  the 
defendant  now,  under  the  provisions  of  the  act  of  1866,  than 
it  was  then,  as  will  readily  be  perceived  by  reference  to  the 
act.     The  act  of  1866  prescribes  conditions  for  the  perform- 
ance of  the  legal  obligation  of  the  contract,  which  were  not 
prescribed  by  the  old  law  applicable  to  the  contract  at  the 
time  it  was  made,  to  the  injvry  of  the  plaintiff's  rights  aris- 
ing under  and  moored  by  that  old  law  creating  and  defining 
thai  legal  obligation.     The  act  of  1866  prohibits  the  plaintiff 
from  exercising  his  legal  right  to  enforce  the  performance  of 
the  defendant's  legal  obligation  to  perform  his  contract  as  the 
same  existed  under  the  old  law  creating  and  defining  that 
legal  obligation  at  the  time  the  contract  was  made,  under  the 
penalty  of  being  a  trespasser.  The  act  of  1866  does  all  these 
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things,  which,  in  the  judgment  of  a  majority  of  this  Court, 
the  constitution  of  the  United  States  and  the  constitution  of 
State  of  Georgia  expressly  prohibit  from  being  done,  either 
under  the  name  or  form  of  a  remedial  law,  or  any  other  law 
of  like  character,  producing  the  same  practical  effect.  The 
judgment  of  the  majority  of  this  Court  therefore  is,  after  the 
most  careful  examination  of  this  question,  that  the  act  of 
13th  December,  1866,  impairs  the  obligation  of  the  contract 
between  the  parties  in  this  case,  as  the  same  existed  under 
the  law  prescribed  by  the  supreme  power  in  this  State,  at  the 
time  the  contract  was  made,  which  being  expressly  prohibited 
by  the  constitution,  the  said  act  is  therefore  null  and  void. 
Let  the  judgment  of  the  Court  below  be  affirmed. 

Harris,  J.  concurring. 

Walker,  J.  dissenting. 

Harris,  J. 

The  three  cases  stated  at  the  head  by  the  reporter,  whilst 
they  vary  in  their  facts,  by  the  Judges  below,  to-wit,  Judges 
Milner,  William  M.  Reese  and  John  T.  Clarke,  were  made 
to  depend  upon  the  question,  whether  the  acts  of  the  Legis- 
lature of  Georgia,  of  March  and  December,  1866,  commonly 
called  stay-laws,  were  violative  or  not  of  the  10th  section  of 
the  1st  article  of  the  constitution  of  the  United  States,  which 
prohibits  a  State  from  passing  any  law  impairing  the  obliga- 
tion of  contracts. 

The  act  of  the  12th  March,  1866,  prohibits  the  levy  or 
sale  of  the  property  of  defendants  founded  on  judgments  or 
decrees  of  any  (hurt  heretofore  rendered  on  any  contract  or 
liability  made  or  incurred  prior  to  June,  1865,  provided  de- 
fendants shall  pay  during  each  year  one-fourth  of  the  execu- 
tion, so  that  the  whole  debt  be  paid  by  the  1st  Jan  nary, 
1870.  It  further  provides  that  plaintiff  may  levy,  upon  first 
making  oath  that  defendants  have  absconded  or  removed,  or 
are  removing  their  property ;  but  upon  a  counter  affidavit  of 
defendant  denying  these  grounds,  he  may  Btay  the  execution, 
by  giving  bond  and  security  to  pay  the  same  as  provided,  by 
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installments,  or  where  unable  to  give  security,  that  he  may 
fik  his  affidavit  of  inability.  It  also  enacts  that  any  officer 
a:  other  person,  who  levies  otherwise  than  directed,  shall  be 
guilty  of  a  trespass,  and  liable  in  damages  for  not  less  than  the 
amount  of  the  execution. 

The  act  of  December,  1866,  also  prohibits  levy  or  sale  by  ex* 
edition  founded  on  contracts  made  prior  to  June,  1865,  except 
by  annual  installments,  unless  the  defendants  are  absconding 
or  removing  property  fraudulently  to  avoid  payment  of  just 
debts ;  nothing,  however,  in  said  act  to  be  construed  so  as  to 
prohibit  defendants  from  removing  from  one  county  to 
toother  produce  or  property  for  the  purpose  of  sale,  nor  a 
person  removing  from  one  county  to  another  from  car- 
rying their  property  with  them,  when  the  same  is  not  done 
to  evade  their  just  debts.  This  act  also  makes  officers  and 
ethers  liable  to  actions  of  trespass,  who  do  not  comply  with 
its  terms,  and  prohibits  securities  as  well  as  plaintiffs  from 
causing  execution  to  be  levied,  except  on  conditions. 

The  two  first  cases  stated  at  the  head  of  the  report  are  ex- 
ecutions founded  on  judgments  rendered  previous  to  June, 
1865;  the  last  mentioned  case  is  an  action  of  trespass  against 
a  sheriff  for  levying  contrary  to  this  last  act. 

Before  entering  upon  the  examination  of  the  words  and 
meaning  of  the  clause  of  the  constitution  of  the  United 
States  to  which  these  acts  of  the  Legislature  were  held 
obnoxious  by  the  Courts  below,  it  cannot  but  throw  a  broad 
aad  dear  light  upon  our  pathway,  to  ascertain  what  were  the 
*uchUf§  which  led  the  patriot  statesmen  of  the  revolution 
to  insert,  when  framing  the  constitution  of  1789,  this  most 
important  prohibition  therein,  and  what  ends  were  sought 
to  I*  attained  thereby. 

In  Starges  vs.  Crowinshield,  4  Wheaton's  Rep'ts,  decided 
ia  1819,  Chief  Justice  Marshall  said,  that  chief  among  those 
mischiefi  were  the  State  laws  in  existence  from  1783  to  1789, 
"finding  the  judgments  of  the  Courts  to  be  carried  into  exe~ 
fthon  by  installment*;"  these  laws  produced  the  loudest 
clamor  and  were  most  immediately  felt.     But  much  more 
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than  the.  prohibition  of  tender  laws  and  installment  laws, 
was  intended  by  the  convention. 

To  restore  public  credit  completely,  it  was  necessary  not 
only  to  prohibit  particular  evils  like  those  mentioned  and 
particular  means,  (for  they  well  knew  that  the  same  mischiefs 
might  be  effected  by  other  means,)  but  to  prohibit  the  use  of 
any  means  whatever  by  which  the  same  mischiefs  might  be  pro- 
duced." 

Hence,  to  prevent  the  recurrence  of  installment  laws,  ten- 
der laws,  etc.,  the  convention  determined  to  establish  a  great 
enduring  principle  which  should  pervade  all  the  States  of  the 
Union,  and  control,  to  a  certain  extent,  their  general  powers 
of  legislation.  That  great  principle  was  the  inviolability  of 
contracts.  The  convention  did  not  design  by  this  clause  to 
enumerate  particular  subjects  to  which  it  should  apply.  To 
what  purpose  euumerate  the  particular  modes  of  violation 
which  should  be  forbidden,  when  it  was  intended  to  forbid  all? 
I  repeat  that  the  principle  which  the  convention  meant  to 
establish  was  the  inviolability  of  contracts,  and  this  principle  was 
to  be  protected,  in  whatever  form  it  might  be  assailed.  Hence, 
the  expressive  and  comprehensive  prohibition  of  the  consti- 
tution :  "  No  State  shall  pass  any  law  impairing  the  obliga- 
tion of  contracts." 

In  Ogden  vs.  Saunders,  in  12  Wheaton's  Reports,  decided 
in  1827,  Chief  Justice  Marshall,  in  other  words,  presents  the 
same  ideas : 

"  The  power  of  changing  the  relative  situation  of  debtor 
and  creditor,  of  interfering  with  contracts,  a  power  which 
comes  home  to  every  man,  touches  the  interests  of  all,  and 
controls  the  conduct  of  every  individual  in  those  things 
which  he  supposes  to  be  proper  for  his  own  exclusive  man- 
agement, had  been  used  to  such  excess  by  the  State  Legislatures 
as  to  break  in  upon  the  ordinary  intercourse  of  society,  and 
destroy  all  confidence  between  man  and  man.  The  mischiei 
had  become  so  great,  so  alarming,  as  not  only  to  impair  com- 
mercial intercourse  .and  threaten  the  existence  of  credit,  but  it 
sap  the  morals  of  the  people  and  destroy  the  sanctity  of  privati 
faith.      The  object  of  the  convention,  therefore,  was  by  this 
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article  to  impose  restraints  on  State  legislation  as  respected  con- 
fr'ids,  and  to  prohibit  the  use  of  any  means  by  which  their 
inviolability  might  be  assailed" 

And  here  I  might  stop,  as  I  have  shown  that  a  chief  evil 
<>r  mischief  which  led  to  the  adoption  of  the  prohibition  of 
the  constitution,  was  the  laws  of  the  States  directing  judg- 
ments to  be  paid  by  installments,  and  as  the  acts  of  1866,  for 
the  payment  of  executions  by  annual  installments,  are  iden- 
tical in  character,  they  are  necessarily  within  the  prohibition 
of  the  constitution ;  but  as  stay-laws,  in  some  form  or  other,  are 
likely  to  be  again  attempted,  with  an  expectation  of  their  being 
tzstained  by  a  corrupt  Judiciary,  regardless  of  their  oaths  to 
t'jpport  the  constitutions  of  the  United  States  and  of  the  State 
*f  Georgia,  a  fuller  examination  of  the  several  clauses  of 
them  bearing  on  the  questions  which  the  record  suggests, 
cannot  be  without  utility  in  demonstrating  the  wholesome 
(however  unwelcome)  truth  which  the  people  should  learn  at 
the  earliest  moment,  that  all  stay-laws,  however  cunningly  and 
nasizety  framed,  operating  retrospectively  upon  judg- 
ments and  contracts,  so  as  to  delay  and  hinder  their  collection, 
or  designed  to  impede  the  Churls  in  the  performance  of  their 
htoMhful  and  accustomed  functions  under  the  constitutions, 
nrt  fraudulent  and  dishonest  violations  of  those  constitutions, 
vkkh  their  legislators  as  well  as  their  judges  are  solemnly 
srorn  to  obey. 

.  Having  acquainted  ourselves  with  the  mischiefs  which 
preceded  and  caused  this  prohibition  on  State  legislation,  let 
us  examine  in  the  light  of  the  adjudications  of  the  Supreme 
Court  of  the  United  States,  and  of  distinguished  commenta- 
ries on  constitutional  lawj  the  meaning  of  the  words  impair- 
ing the  obligation  of  contracts. 

From  Chief  Justice  Marshall  let  us  collect  the  definitions 
which  have  given  form  and  force  to  our  conclusions,  and  on 
which  our  reasoning  essentially  depends.  A  contract  is  de- 
fined by  him  with  sufficient  accuracy  for  our  purpose,  to  be 
u  an  agreement  to  do  or  not  to  vdo  a  particular  thing."  He 
then  defines  the  obligation  of  the  contract  thus:  "  The  law 
binds  the  promisor  to  perform  his  undertaking,  and  this  is 
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of  course  its  obligation"  Sturges  vs.  Crowninshield,  4  Whea- 
ton's  Reports. 

It  should  be  constantly  borne  in  mind  that  the  language 
of  the  constitution  is,  impairing  the  obligation  of  the  contract, 
not  impairing  the  contract;  for  if  the  latter  only  had  been 
intended,  the  language  would  have  corresponded  with  the 
intention.  It  is  therefore  evident  that,  in  the  minds  of  the 
framers  of  the  constitution,  impairing  the  contract  and  im- 
pairing the  obligation  of  the  contract  were  not  the  same 
thing,  but  were  distinct. 

The  law  binding  the  promisor  to  performance  being  the  ob- 
ligation of  the  contract,  we  are  carried  a  step  further  to 
enquire  what  law  f 

Is  it  the  law  existing  when  the  contract  was  made,  or  is  it 
the  law  existing  when  the  contract  is  broken  ?  Is  it  uni- 
versal law  or  the  law  of  nature,  or  is  it  the  municipal  law  of 
the  country  where  the  parties  contract  ? 

That  universal  law  may  enter  into  and  form  the  obli- 
gation of  a  contract  to  some  extent,  will,  I  take  it,  depend 
very  much  upon  the  conditions  in  which  the  parties  are 
placed  when  the  contract  is  made,  and  will  act  or  not  accord- 
ing to  those  conditions.  But  into  this  question,  which  I 
deem  rather  speculative  than  practical,  and  one  incapable  of 
accurate  ascertainment,  I  shall  neither  enter  nor  discuss  it 

We  are  concerned  with  a  question  not  remote  but  proximate 
and  pressing  for  solution. 

It  admits  of  no  dispute  that,  of  all  subjects  which  can  en- 
gage the  attention  of  legislators,  no  one  opens  so  wide  a  field 
for  the  exercise  of  their  wisdom  as  that  of  contracts.  With 
an  uncontested  power  to  declare  in  advance  what  contracts 
shall  be  legal  and  what  shall  not  be  legal,  what  forms  they 
shall  assume, — in  general  to  regulate  how  they  shall  be 
made,  evidenced,  and  when  broken  enforced  by  the  powers  of 
society,  the  duty  of  government,  as  it  has  deprived  individ- 
uals of  all  personal  power  of  coercion,  is  the  protection  of 
contracts  by  compelling  their  performance. 

As  this  power  over  contracts  has  been  exerted  for  centuries 
by  civilized  nations  before  the  adoption  of  the  constitution, 
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what  ib  there  to  render  it  at  all  probable  that  the  convention 
looked  beyond  or  to  anything  else  as  constituting  the  obliga- 
tion of  contracts,  than  the  municipal  law,  written  or  unwrit- 
ten, which  existed  when  the  contract  was  made  ? 

It  cannot  be  disputed  that  long  previous  to  the  making  of 
the  constitution,  the  common-law  of  force  in  the  then  thirteen 
States  whose  representatives  framed  the  constitution,  had 
declared  what  contracts  were  legal  and  what  illegal,  and  had 
provided  modes  of  procedure  to  be  pursued  in  the  Courts, 
and  remedies  for  the  enforcement  of  judgments  against  those 
who  had  broken  their  contracts. 

If  this  is  correct,  what  else  rationally  could  the  framers  of 
the  constitution  have  meant  but  the  municipal  law 
existing  contemporaneously  with  the  contract  as  constitut- 
ing the  obligation  of  the  contract,  the  binding  force  on  the 
promisor,  to  coerce  performance  ? 

The  obligation  then  is  not  the  contract,  is  not  in  the  con- 
tract, nor  does  it  constitute  any  one  of  its  terms,  nor  is  it 
equivalent  to  all  the  terms  united.  The  municipal  law,  or 
the  lex  scripta  et  lex  non  scripta,  according  to  the  definition  of 
Chief  Justice  Marshall,  constitutes  the  obligation  of  the  con- 
tract* The  binding  law  and  the  obligation  are  convertible 
terms. 

When  the  contract  is  made,  the  existing,  binding  law, 
whatever  it  may  be,  being  the  obligation  on  promisor  to  per- 
form his  undertaking,  to  instanti  attaches,  adheres  to  the 
contract,  and  ever  must,  until  it  is  lawfully  discharged.  It 
accompanies  the  contract  throughout  its  existence,  and  thus 
the  contract  and  obligation  become  inseparable.  The  terms 
of  the  contract  are  made  alone  by  the  parties  to  the  agreement. 
The  obligation  is  the  creature  of  law, — is  the  law  existing 
when  the  contract  is  made,  binding  to  the  performance  of  the 
promise,  and  is  furnished  solely  by  society. 

This  existing  law  then,  constituting  the  obligation  of  the  conn 
trad,  is  what  the  convention  meant  to  prohibit  being  impaired; 
or  in  other  words,  the  constitution  was  designed  to  prohibit  a 
State  from  passing  any  law  which  would  take  away  [by 
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repeal]  or  alter  that  existing,  binding  law,  so  as,  in  any  degree 
whatever,  to  diminish  its  force. 

If  this  opinion  of  what  constitutes  the  obligation  of  a 
contract  be  correct,  (and  it  must  be  so  logically,  if  the  defini- 
tions of  Chief  Justice  Marshall  are  accurate,)  then  it  follows 
that  the  attempted  distinction  between  the  obligation  of  the 
contract  and  the  remedy  for  its  enforcement,  is  ivnsound,  that 
so  far  from  being  separate  and  distinct  they  are  identical ; 
and  it  further  follows,  that  the  proposition  of  the  power  of 
State  legislatures  to  withdraw  or  alter  remedies  existing  at 
the  time  of  the  making  of  a  contract,  cannot  be  for  a  moment 
maintained  in  argument,  as  such  power  would  be  a  power  to 
impair  the  obligation  of  contracts.  To  admit  such  legislative 
power  would  be  to  sanction  a  repeal  of  the  constitution. 

After  enumerating  many  of  the  mischiefs'  which  had  pre- 
viously existed,  and  which  the  convention  intended  to  cut 
up  by  the  roots,  so  that  they  could  not  in  the  future  recur, 
with  a  force  and  fullness  which  made  the  prohibition  of  the 
constitution  efficacious  in  all  time  to  come  for  the  protection 
of  all  legal  contracts  against  any  and  every  mode  of  assault 
or  evasion  by  State  legislatures,  this  illustrious  Judge,  capti- 
vated by  a  distinction  thrown  out  by  a  very  eminent  lawyer, 
(Mr.  Hunter,  of  New  York,)  in  the  course  of  his  argument 
in  the  case  Sturges  vs.  Crowninshield,  adopted  it,  and  in  the 
course  of  the  opinion  delivered,  presented  it  along  with  the 
train  of  argument  used  in  deciding  the  case  made  by  the 
record.  That  case  required  no  such  distinction  to  be  made, 
nor  any  such  assertion  of  legislative  power  over  remedies,  as 
was  made.  The  case  called  for  no  expression  of  judicial 
opinion  on  either  point.  They  were  obiter  dicta.  They  have 
been  productive  of  infinite  controversy.  They  have  per- 
plexed the  legal  mind  of  the  oountry  ever  since.  They  have 
been  the  parents  of  a  prolific  brood  of  insidious  and  evasive 
efforts  made  by  State  legislatures,  under  the  promptings  of 
unprincipled  demagogues,  who  have  the  people  ever  on  their 
tongues  but  never  in  their  hearts,  to  destroy  the  machinery 
of  government  itself,  by  causing  collisions  among  depart- 
ments where  there  should  be  harmony,  provoking,  moreover, 
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collisions  and  arousing  jealousies  between  the  States  and 
General  Government,  in  the  exercise  of  the  powers  granted 
by  the  people. 

If  the  distinction  was  sound,  and  the  power  of  the  legis- 
lature over  remedies  as  large  as  is  inferred  from  the  loose  and 
inaccurate  language  employed,  without  any  apparent  effort  to 
fix  its  boundary,  it  seems  to  me  that  the  inevitable  conse- 
quences would  be  to  emasculate  the  prohibition  of  the 
constitution  of  all  its  energy  and  sanitive  efficacy. 

Such  power  as  has  been  asserted  at  the  bar,  since  the  case 
of  Sturges  vs.  Crowninshield,  relying  on  the  distinction  said 
to  exist,  is  so  entirely  antagonistic  to  the  history  as  furnished 
by  Chief  Justice  Marshall  himself,  of  the  causes  which 
induced  the  prohibition  of  the  constitution,  and  its  extent, 
that  it  is  necessary  to  ascertain  how  far  the  legal  mind  of  the 
country,  and  especially  how  far  the  decisions  of  the  Supreme 
Court  of  the  United  States,  have  recognized  that  distinction 
or  the  existence  of  that  power. 

If  I  had  not  been  sustained  by  very  great  names,  as  well 
as  by  the  opinions  of  eminent  Justices  of  the  Supreme  Court 
of  the  United  States,  and  its  uniform  decisions  since  the  case 
of  Sturges  vs.  Crowninshield,  (as  I  will  presently  exhibit,)  I 
would  have  ventured  to  express  with  hesitancy  my  own  con- 
victions, derived  as  they  are  from  a  close  study  of  all  of 
them,  but  more  especially  from  the  opinions  of  Chief  Justice 
Marshall. 

Accepting  as  I  have  from  the  Chief  Justice  his  definition 
of  the  obligation  of  a  contract,  I  may  be  permitted  to  say 
that  that  definition,  to  my  mind,  utterly  excludes  the  exist- 
ence of  a  distinction  between  obligation  and  remedy. 

The  law  is  the  binding  obligation,  the  law  is  also  the  remedy. 
There  is  such  an  identity  between  them,  that  I  am  con- 
strained to  confess  that  I  am  wholly  unable  to  comprehend 
their  separate  existence.  Logically,  so  long  as  the  definition 
that  the  law  binding  to  the  performance  of  the  contract  is  Us 
obligation,  is  adhered  to,  there  can  be  no  such  distinction. 

If  the  obligation  was  in  the  contract  itself,  resided  in  and 
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constituted  a  part  of  it,  such  a  distinction  might  be  attempted 
with  more  success. 

Clear  as  we  had  deemed  his  definition  of  the  obligation  of 
a  contract,  shortly  after  making  it  I  find  this  illustration 
used  by  him :  "  In  the  case  at  bar,  the  defendant  has  given 
his  promissory  note  to  pay  the  plaintiff  a  sum  of  money  on 
or  before  a  certain  day*  The  contract  binds  him  to  pay  that 
sum  on  that  day,  and  this  is  Us  obligation"  "Any  law  which 
releases  a  part  of  this  obligation,  must,  in  a  literal  6ense  of 
the  word,  impair  it/1 

This  seems  to  me  to  obscure  our  investigation.  We  have 
been  in  search  of  the  residence  of  the  obligation  of  the  con- 
tract ;  at  one  moment  the  Chief  Justice  places  it  in  and  makes 
it  the  binding  law — in  the  next,  it  appears  to  be  in  the  con- 
trad. 

Hercules  accomplished  many  wonderful  labors  at  the  bid- 
ding of  a  task-master,  which  we  recall  to  memory  with  wonder, 
but  that  task-master  never  imposed  so  cruel  a  task  as  that  of 
reconciling  things  that  are  irreconcilable.  Whoever  shall 
succeed  hereafter  in  making  the  obligation  of  the  contract  to 
be  in  the  binding  law,  and  at  the  same  time  in  the  contract 
itself,  will  have  accomplished  a  labor  far  more  astonishing 
than  all  which  have  immortalized  the  son  of  Jupiter. 

I  remark,  however,  in  passing,  that  it  is  not  at  all  essen- 
tial to  the  determination  of  the  cases  in  the  record,  to  settle 
the  question  whether  the  obligation  of  the  contract  is  in  the 
binding  law,  or  in  the  contract  itself.  If  in  either,  the  stay- 
laws  are  violative  of  it. 

But  if  nothing  was  meant  by  the  expression  "the  obli- 
gation" of  the  contract,  as  distinctive  from  the  contract,  it 
cannot  bnt  excite  the  enquiry  why  the  framers  of  the  consti- 
tution did  not  use  the  simple  language  "  No  State  shall  pass 
any,  law  impairing  contracts  t"  All  contracts  allowed  by 
existing  laws  at  the  time  they  are  made,  are  by  all  nations 
held  as  sacred  and  beyond  the  power  of  legislation  to  change 
their  stipulations.  If  no  more  than  a  prohibition  to  ioripair 
them  was  meatat,  the  prohibition  might  be  esteemed  by  very 
many  as  superfluous.     More  must  have  been  meant,  and  we 
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are  brought  back  again  to  enquire  what  was  meant  by  the 
phrase  impairing  the  obligation  of  contracts? 

Could  it  be  anything  other  than  a  prohibition  on  a  State 
from  passing  any  law  which  interfered  materially  with  the 
existing  binding  laws — they  constituting  the  obligation  of  the 
contract? 

The  contract  and  its.  terms,  being  made  entirely  by  the 
agreement  of  the  parties,  exists  of  itself  everywhere,  incapa- 
ble of  alteration  by  legislation,  protected  by  the  principles 
and  provisions  when  made  of  existing  laws. 

In  Ogden  vs.  Saunders,  12  Wheaton's  Reports,  Justice 
Washington,  who  sat  by  the  side  of  Chief  Justice  Marshall 
when  Sturges  vs.  Crowninshield  was  decided,  said  that  he 
then  and  now  concurred  in  the  definition  given  of  the  obUga- 
tkn  of  the  contract,  by  the  Chief  Justice,  and  that  whilst 
admitting  the  universal  law  of  civilized  nations,  which  de- 
dares  that  all  men  shall  perform  that  to  which  they  have 
agreed,  to  enter  into  the  contract  and  constitute  its  obligation, 
the  municipal  law,  when  it  comes  in  collision  with  the  other, 
is  paramount,  that  whilst  universal  law  is  satisfied  with . 
nothing  short  of  performance,  municipal  law  may  affect  and 
control  the  validity,  construction,  evidence,  remedy,  perform- 
ance and  discharge  of  the  contract. 

It  is  then  the  municipal  law  of  the  State  which  is  emphat- 
ically the  law  of  the  contract  made  within  the  State,  and 
must  govern  it  throughout,  wherever  its  performance  is 
sought  to  be  enforced.  It  forms  a  part  of  the  contract  and 
travels  with  it  wherever  the  parties  to  it  may  be  found.  It 
is  so  regarded  by  all  the  civilized  nations  of  the  world,  and 
enforced  everywhere,  whether  it  affect  the  validity,  construc- 
tion or  discharge  of  that  contract. 

Mr.  Justice  Thompson  said :  "  Parties  must  be  understood 
as  making  their  contracts  with  reference  to  existing  laws,  and 
impliedly  assenting  that  such  contracts  are  to  be  construed, 
governed  and  controlled  by  such  laws.'9 

M*.  Justice  Trimble  said,  (12  Wheaton,  p.  327,) :  "  The 
gnat  principle  intended  to  be  established  by  the  constitution 
was  the  inviolability  of  the  obligation  of  contracts  as  the  ob- 
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ligation  existed  tad  was  recognized  by  the  laws  in  force  at 
the  time  the  contracts  were  made.  It  furnished  the  legisla- 
ture of  the  States  a  simple  and  obvious  rule  of  justice,  which 
however  and  heretofore  violated,  should  by  no  means  be  thereaf- 
ter violated;  and  whilst  it  leaves  them  at  full  liberty  to  legislate 
upon  the  subject  of  all  future  contracts,  and  assign  to  them 
either  no  obligation  or  such  qualified  obligation  as  in  their 
opinion  may  consist  with  sound  policy  and  the  good  of  the 
people,  it  prohibits  them  from  retrospecting  upon  existing  obli- 
gations upon  any  pretence  whatever;  whether  the  law  professes 
to  apply  to  the  contract  itself,  to  fix  a  rule  of  evidence,  a  rule 
of  interpretation,  or  to  regulate  the  remedy,  it  is  equally 
within  the  true  meaning  of  the  constitution  if  it  in  effect  im- 
pairs the  obligation  of  existing  contracts." 

Justice  Trimble  adds :  "  The  obligation  of  a  contract  con- 
sists in  the  power  and  efficacy  of  the  law  which  applies  to  and 
enforces  the  performance  of  the  contract,  or  the  payment  of 
the  equivalent  for  non-performance.  The  obligation  does  not 
inhere  and  subsist  in  the  contract  itself  proprio  vigore,  but  in 
the  law  applicable  to  the  contract" 

The  distinction  between  obligation  of  the  contract  and  the 
remedy  for  its  enforcement  taken  by  Chief  Justice  Marshall, 
has  not  been  approved  by  some  of  the  most  eminent  jurists 
which  this  country  has  produced. 

Chancellor  Kent,  in  1st  vol.  Com.,  456,  characterizes  the 
language  of  Chief  Justice  Marshall  in  Sturges  vs.  Crownin- 
shield,  "  as  latitudinary  and  hazardous/'  and  that  it  seemed 
to  him  "whatever  lessens  or  takes  away  from  the  extent  and 
efficiency  of  the  remedy  to  enforce  the  contract  legally  existing 
when  the  contract  was  made,  impairs  Us  value  and  obligation" 

In  Mather  vs.  Bush,  16  John.  R.,  p.  252,  Ambrose  Spen- 
cer, Chief  Justice,  commenting  on  Sturges  vs.  Crowninshield, 
said,  "  the  opinion  distinguishes  between  a  case  impairing  the 
obligation  of  a  contract  and  operating  directly  upon  it,  and  a 
law  affecting  or  modifying  the  remedy  upon  the  contract ; 
the  latter  is  admitted  to  be  under  the  control  of  the  legisla- 
tive power  of  a  State,  and  although  we  may  not  fed  the  full 
force  of  the  distinction,  it  does  not  become  us  to  analyze  the 
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opinion  or  to  reason  upon  it  further  than  to  observe  that  the 
remedy  is  essential  in  many  cases  to  the  contract,  and  to  mod- 
ify it  $o  as  to  frustrate  the  contract  or  render  it  less  valuable, 
would  have  the  indirect  effect  to  impair  its  obligation" 

Nor  am  I  able  to  reconcile  the  following  from  Chief  Jus- 
tice Marshal,  with  his  assertion  of  legislative  power  over  the 
remedy,  unless  it  be  regarded  as  a  qualification  of  a  principle 
stated  too  broadly  by  him  at  another  time : 

"  The  release  of  a  man's  effects  and  property  from  the  pay- 
ment of  what  he  stipulated,  would  be  a  violation  of  the 
obligation  of  the  contract ;  the  law  subjects  the  property  at 
all  times  to  pay  the  debt,  and  the  withdrawal  of  it  from  that 
purpose,  is  a  clear  violation  of  the  obligation  of  the  con- 
tract. 

"The  property  constitutes  the  means,  the  sole  means,  of  sat- 
isfying his  debts ;  take  that  away  and  a  mere  naked  promise 
is  left  the  creditor,  and  the  obligation  is  gone." 

From  these  extracts  it  is  evident  that  were  the  legislature 
to  exempt  the  propferty  of  a  debtor  from  sale  to  satisfy  con- 
tracts made  on  the  faith  of  the  liability  of  that  property,  by 
a  retrospective  act,  such  act  would  be  unconstitutional ;  so 
also  of  an  act  exempting  any  portion  of  a  debtor's  property, 
which  prevents  a  judgment-creditor  from  realizing  thereby 
his  demand ; — in  other  words  they  assert  that  the  legislature 
cannot  by  any  retrospective  legislation  affect  the  acquired 
rights  of  creditors  to  the  application  of  the  whole  of  a 
debtor's  property  to  the  payment  of  his  debt. 

From  what  does  this  lien  on  debtors'  property  spring,  but 
the  sanction  of  municipal  law?  The  remedy  provided  by  it 
is  that  sanction,  compulsory  on  him  who  has  broken  his  con- 
tract 

The  withdrawal  entirely  of  remedy  so  provided,  or  of  a 
material  part  whereby  the  creditor  is  deprived  of  entire  pay- 
ment, is  violative  of  the  obligation  of  the  contract  according 
to  the  Chief  Justice.  Do  not  these  paragraphs  virtually 
admit  the  obligation  of  the  contract  to  be  in  existing  laws  ; 
and  further,  that  the  legislature  cannot  so  legislate  as  to 
deprive  a  creditor  of  the  benefits  afforded  him  by  the  proviso 
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ions  of  those  existing  laws,  in  the  compulsion  of  bis  debtor 
to  comply  with  his  engagement  ? 

Mr.  Justice  Story,  in  3d  vol.  of  Commentaries,  p.  250, 
thus  condenses,  up  to  the  time  of  their  publication,  in  1833, 
principles  which  had  been  established  by  judicial  decision : 

"  It  is  perfectly  clear  that  any  law  which  enlarged,  abridges, 
or  in  any  manner  changes  the  intention  of  the  parties  result- 
ing from  the  stipulations  in  the  contract,  necessarily  impairs 
it.  The  manner  or  degree  in  which  the  change  is  effected, 
can  in  no  respect  influence  the  conclusion ;  for,  whether  the 
law  affect  the  validity,  the  construction,  the  duration,  the 
discharge  or  the  evidence  of  the  contract,  it  impairs  its  obli- 
gation, though  it  may  not  do  so  to  the  same  extent  in  all 
supposed  cases."    Golden  vs.  Prince,  3  Wash.  C.  C.  B.,  309. 

"Any  deviation  from  its  terms  by  postponing  or  accelerating 
the  period  of  performance  which  it  prescribes,  imposing  condi- 
tions not  expressed  in  the  contract,  however  minute  or  appa- 
rently immaterial  in  their  effect  upon  it,  will  impair  its 
obligation."    Green  vs.  Biddle,  8  Wheatin,  84, 

The  following  extract  from  the  opinion  of  Chief  Justice 
Taney,  in  the  case  of  Bronson  vs.  Kidzie,  concurred  in  by  the 
whole  Court,  with  the  exception  of  Justice  McLean,  may  be 
regarded  as  furnishing  the  fixed  rule  of  the  Supreme  Cour$ 
of  the  United  States.  This  was  decided  in  1843.  In  1844, 
in  the  case  of  McCracken  vs.  Hay  ward,  it  was  reviewed  and 
confirmed,  Justice  Baldwin  delivering  the  opinion  of  the 
Court.  See  2  Howard  Rep.,  611.  It  is  believed  that  every 
case  since,  before  the  Court,  involving  an  interpretation  of 
the  clause  of  the  constitution  which  we  have  been  consider- 
ing, has  conformed  to  the  opinion  of  Chief  Justice  Taney. 

To  these  decisions  of  that  Court  in  the  construction  of  die 
constitution,  this  Court  is  by  oath  bound  to  conform  its  judg- 
ments. I  venture  to  say  that  if  an  honest  application  of  the 
principles  enunciated  in  these  cases  is  made  to  the  stay-laws 
of  1866,  or  indeed  to  amy  stay-laws  which  a  legislators  may 
enact,  operating  upon  existing  contracts  so  as  to  delay  or  hin- 
der the  creditor  in  the  collection  of  his  debt,  they  cannot  but  be 
pronounced  unconstUuUonaL 
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Chief  Justice  Taney  says :  "  Whatever  belongs  merely  to 
the  remedy,  may  be  altered  according  to  the  will  of  the  State, 
provided  the  alteration  does  not  impair  the  obligation  of  the 
contract.  Hut  if  that  effect  is  produced,  it  is  immaterial 
whether  U  is  done  by  acting  on  the  remedy  or  directly  on  the 
contract  itself.  In  either  case  it  is  prohibited  by  the  constitu- 
tion:' 

Can  language  be  clearer?  Does  he  net  emphatically  say 
that  no  retrospective  legislation  by  altering  existing  remedies 
can  be  permitted  to  affect  the  valne  of  the  contract,  its  terms 
or  its  obligation  ? 

Again — "  It  is  difficult,  perhaps,  to  draw  a  line  that  would 
be  applicable  in  all  cases,  between  legitimate  alterations  of  the 
remedy  and  provisions  which,  m  the  form  of  remedy,  impair 
the  right  But  it  is  manifest  that  the  obligation  of  the  con* 
tract  and  the  rights  of  the  party  under  it,  may,  in  effect,  be 
destroyed  by  denying  a  remedy  altogether,  or  may  be  seriously 
impaired  by  burdening  the  proceedings  with  new  conditions  and 
restrictions,  so  as  to  make  the  remedy  hardly  worth  pur- 
suing." 

"And  no  one,  we  presume,  would  say  there  is  any  substan- 
tial difference  between  £  retrospective  law  declaring  a  partic- 
ular contract  or  class  of  contracts  to  be  abrogated  and  void, 
and  one  which  took  away  all  remedy  to  enforce  them,  or 
encumbered  it  with  conditions  that  rendered  it  useless  or  im- 
practicable to  pursue  it" 

In  McCraeken  vs.  Hay  ward,  2  Howard,  612,  decided  in 
1344,  Justice  Baldwin  said : 

"The  obligation  of  a  contract  consists  in  its  binding  force 
on  the  party  who  makes  it.  This  depends  on  the  laws  in  ex- 
istence when  it  is  made;  these  are  necessarily  referred  to  in  all 
contracts,  and  forming  a  part  of  them,  as  the  measure  of  the 
obligation  to  perform  them  by  the  one  party  and  the  right  ac- 
quired by  the  other.  There  can  be  no  other  standard  by  which 
to  ascertain  the  extent  of  either,  than  that  which  the  terms  of 
the  contract  indicate  according  to  their  settled  legal  meaning ; 
when  it  becomes  consummated,  the  law  defines  the  duty  and 
the  right,  compels  one  party  to  perform  the  thing  contracted 
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for,  and  (jwea  ft«  other  a  right  to  enforce  the  performance  by 
the  remedies  then  in  force*  If  any  subsequent  law  affect  to 
diminish  the  duty  or  impair  the  right,  it  necessarily  bears  on 
the  obligation  of  the  contract  in  favor  of  one  party  to  the 
injury  of  the  other,  hence  any  law  which,  in  its  operation, 
amounts  to  a  denial  or  obstruction  of  the  rights  accruing  by 
a  contract,  though  professing  to  act  only  on  the  remedy,  is 
directly  obnoxious  to  the  prohibition  of  the  constitution.'1 

The  obligations  of  the  contracts  between  the  parties  in 
these  cases,  was  to  perform  the  promises  and  undertakings 
contained  in  the  notes  on  which  the  judgments  were  founded, 
to  pay  the  full  amount  of  the  notes  at  the  day  stipulated ; 
the  rights  of  the  plaintiffs  were  suits  for  damages  for  failure 
of  defendants  to  comply,  and  to  judgments  therefor,  and  to 
have  executions  issued  thereon  after  four  days  allowed  for 
appeal,  or  after  forty  days  if  the  executions  were  stayed 
legally  by  existing  law,  to  have  the  services  of  the  sworn 
officer  of  the  Court  to  levy  and  raise  by  continued  monthly 
sales,  without  molestation  or  interference  from  any  quarter, 
the  whole  amount  of  their  debts,  until  the  executions  were 
satisfied  under  existing  laws. 

"  These  laws  giving  these  rights/1  in  language  of  Justice 
Baldwin,  "  were  as  perfectly  binding  on  the  defendants,  and 
as  much  a  part  of  the  contract,  as  if  they  had  been  set  forth 
in  their  stipulations  in  the  very  words  relating  to  judgments 
and  executions." 

"  Any  subsequent  law  which  denies,  obstructs  or  impairs 
these  rights  by  superadding  conditions/'  as  payments  by  in- 
stallments annually,— one-fourth  each  year, — and  punishing 
the  sheriff  and  all  other  persons  as  trespassers  for  levying 
otherwise,  "  is  a  denial  of  right." 

"  The  same  power  in  a  State  legislature  may  be  carried  to 
any  extent  if  it  exist  at  all ;  it  may  prohibit  a  sale  unless  for 
the  whole  value,  or  nine-tenths,  or  three-fourths ;  if  it  can  be 
exercised  at  aU}  it  must  be  a  matter  of  uncontrolled  discretion 
in  passing  laws  relating  to  the  remedy,  which  are  regardless 
of  the  effect  on  the  rights  of  plaintiffs." 

"The  case  of  Bronson  vs.  Kinzie  was  decided  on  the 
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broad  and  general  principle  that  State  laws,  which  professedly 
provided  a  remedy  for  enforcing  the  contract  of  mortgage, 
tfiectualfy  impaired  the  rights  incident  to  and  attached  toil  by 
the  laws  in  force  at  its  date,  and  were  void." 

"No  agreement  or  contract  can  create  a  more  binding  obli- 
gation than  those  fastened  by  the  laws — which  the  law 
creates  and  attaches  to  contracts." 

Now,  in  none  of  the  opinions  of  the  Justices  of  the 
8apreme  Court  of  the  United  States,  all  of  which  admit  the 
general  power  of  State  legislatures  over  remedies  by  prospect- 
ive and  retrospective  laws  without  any  restriction  whatever, 
except  that  they  may  not  pass  any  law  impairing  the  obliga- 
tion of  contracts,  is  there  anything  to  authorize  the  position 
assumed  in  argument — that  the  legislature  might  repeal  exist- 
ing remedies  given  to  enforce  existing  contracts,  so  that  by  the 
repealing  law  a  scintilla  of  remedy  was  left,  and  that  such 
legislation  was  not  violative  of  the  constitution  as  to  existing 
contracts.  Chief  Justice  Marshall,  in  Ogden  vs.  Saunders, 
was  constrained,  whilst  asserting  general  legislative  power 
over  remedies,  to  condemn  retrospective  legislation.  J"  There 
is  an  essential  difference  in  principle  between  laws  which  act 
on  pad  and  those  which  act  on  future  contract ;  those  of  the 
fnt description  can  seldom  be  justified" 

So  far  from  the  position  of  counsel  deriving  any  support 
from  them,  those  opinions  clearly  assert  that  any  retrospective 
legislation  on  existing  remedies  at  the  time  the  contract  was 
made,  so  as  to  affect  or  impair  the  obligation  of  existing  con- 
tracts, or  clog  or  burden  the  remedies  furnished  for  the  en- 
forcement of  existing  contracts  with  new  proceedings  and 
conditions,  would  be  violative  of  the  constitution. 

For  any  Court  to  tolerate  a  withdrawal  of  existing  reme- 
dies, except  a  mere  scintilla  and  that  inefficacious,  and  to 
prononnoe  that  thereby  the  constitution  was  not  violated, 
would  be  to  sanction  a  gross  fraud  on  that  instrument,  and, 
by  thus  countenancing,  either  through  weakness  or  corruption, 
«»ch  a  violation  of  its  letter  and  spirit,  would  reproduce  the 
identical  mischiefs  which  caused  the  framers  of  the  constitu- 
tion to  insert  this  prohibition  on  State  legislation. 
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Since  writing  the  foregoing  portion  of  my  opinion,  my 
attention  has  been  called  to  a  very  recent  case  decided  by  the 
Supreme  Court  of  the  United  States,  reported  in  4  Wallaoe 
Reports,  6^5.  The  opinion  of  the  whole  Court  was  pro- 
nounced by  Justice  Swayne.  This  case  brings  the  decisions 
of  the  Supreme  Court  down  to  1867*  I  have  not  these 
Reports  in  my  library,  but  from  the  extract  I  have  seen  from 
this  case,  after  commenting  upon  the  various  cases  which  had 
been  before  that  tribunal,  it  re-affirms  with  great  clearness 
the  principles  asserted  in  Bronson  vs.  Kinzie,  and  McCracken 
vs.  Hayward. 

A  recent  commentator  (Sedgwick)  on  constitutional  law, 
after  citing  and  reviewing  all  the  cases  in  the  Supreme  Court 
of  the  United  States  wherein  this  prohibition  of  the  consti- 
tution is  drawn  in  question,  concludes  with  ^  naive  confession 
in  which  hundreds  of  others  can  heartily  unite — that  he  was 
free  to  confess  his  entire  inability  to  distinguish  between  the 
obligation  of  the  contract  and  the  remedy.  'Obligation,  I 
suppose,  means  binding  force,  the  force  or  constraint  which 
binds  the  party  to  perform  his  agreement.  What  then  is,  in 
legal  acceptation,  the  binding  force  of  the  contract  ?  It  is 
not  certainly  the  mere  naked  promise ;  it  is  not  the  moral 
duty  ?  It  is  not  the  honor  or  fashion  that  bind*  the  con- 
tracting party  to  keep  his  engagement  ?  What  is  it  then  but 
the  remedy — the  coercive  remedy  which  the  law  gives  against 
the  person  or  property  of  the  defaulting  party  ?  It  seems  to 
me  that,  looking  at  a  contract  legally  and  practically  as  on 
instrument  by  which  the  rights  of  property  are  created  and 
on  whioh  they  repose,  obligation  and  remedy  are  strictly  con- 
vertible terms.  Take  away  the  whole  remedy  and  it  is 
admitted  that  the  contract  is  gone.  How  then,  if  a  material 
part  of  the  remedy  be  taken  away,  can  it  be.  said  the  obliga- 
tion is  not  impaired?  A  confusion  would  seem  to  have 
arisen  from  not  taking  into  consideration  the  full  sense  of  the 
term  impaired.  It  is  said  the  remedy  forms  no. part  of  the 
contract,  and  th&t  the  creditor  makes  his  bargain  knowing 
that  he  is  at  the  mercy  of  future  legislation,  hut  lbs  I  under- 
stand it,  all  the  cases  distinguish  between  .the  operation  of 
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'-  ,^,i  laws  and  State  stop  laws  passed  before  the 

,    A  'tract,  and  those  made  after,  prooeed  on  the 

,  \  "*..  ■*  legislation  in  force  at  the  time  of  the  con- 

\    -  rms  a  part  of  it.    It  is  said  again  that 

\    t*  11  times,  the  remedy  has  been  under 

.ereign  authority.     This  is  merely  beg- 
.iif  or  rather  arguing  from  false  analogies. 
..estion  with  us  is,  whetlier  under  our  system.  toe 
Motored  a  different  rule.     No  one  seeks  to  deny  that 
remedy  should  be,  to  a  certain  extent,  under  legislative 
control.    Tribunals  may  be  changed,  procedure  altered  ;  these 
modifications  do  in  no  wise  impair  the  remedy  or  prejudice 
the  holder  of  the  contract.     But  it  seems  to  me  the  only  log- 
ical rule  to  hold  is,  that  any  legislation  which  materially 
^banishes  the  remedy  given  by  law  to  the  creditor  at  the  time 
'w  contract  is  made,  just  so  far  impairs  the  obligation  of  the 
contract." 

The  adjudged  cases,  and  especially  all  since  Sturges  vs. 
Crowniushield,  and  to  those  we  must  look  as  furnishing  the 
rale  /or  our  decision,  beyond  a  doubt  sustain  the  views  of 
Mr.  Sedgwick. 

It  cannot  bat  challenge  notice  that  those  who  maintain  the 

constitutionality  of  the  stay-laws  rely  mainly  on  adjudications 

ofthe  State  Courts  of  Pennsylvania,  Iowa,  Massachusetts,  New 

York,  Arkansas  and  Michigan.     These  adjudications  are  in 

no  sense  authorities.     They  cannot  control  or  influence,  in 

my  respect,  the  judgments  we  are  called  on  to  pronounce 

liere^    What  though  all  united  in  the  assertion  of  the  right 

of  Sate  legislatures  by  subsequent  laws  to  affect  existing-con- 

t™a»  by  withdrawing  or  modifying  remedies,  it  would  not 

und  by  oath  to  take  the  law 

United  States  in  all  ques- 

Irawo  into  controversy,  and 

in  the  State  Courts.     It  is 

t  is  demanded  by  the  strao- 

e  fitness  of  things.      The 

Court  upon  us  is  forcibly 

ioka  vs.  Hotchkiss,  7  John. 
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Ch.  R.,  303.  "  The  decisions  of  the  Supreme  Court  of  the 
United  States  upon  questions  arising  upon  the  construction  of 
the  powers  and  authority  of  the  constitution,  must  be  defini- 
tive and  binding  upon  all  the  tribunals  of  the  Union,  because 
the  constitution  has  made  their  judgments  final.  The  propo- 
sition that  the  State  Courts  are  equally  supreme,  independent 
and  absolute  in  the  consideration  and  decision  of  such  national 
questions,  strikes  me  as  untenable.  It  would  lead  to  the 
subversion  of  all  order  and  subordination.  There  must  be  a 
paramount  power  somewhere.  The  Supreme  Court  of  the 
United  States,-  on  questions  within  Us  cognizance,  is  that 
power,  and  if  the  State  Courts  were  to  undertake  to  disobey 
or  elude  its  decisions,  the  consequences  would  be  discord  and 
confusion,  or  a  dissolution  of  the  nation's  compact." 

We  therefore  put  all  the  State  adjudication  cited,  out  of 
our  path.  They  furnish  no  rule  we  can  follow.  They  are 
condemned  by  an  unbroken  series  of  decisions  of  the  Su- 
preme Court  of  the  United  States,  from  Fletcher  and  Peck 
down  to  the  present  moment;  nor  can  any  dissentient  opinion 
of  any  Justice  of  the  Supreme  Court  furnish  a  rule  for  our 
guidance.  It  is  the  judgment  of  the  majority  which  binds 
our  consciences  and  furnishes  the  rule  which  we  are  sworn  to 
obey. 

Brought  to  the  test  of  the  principles  which  have  been 
stated,  how  can  the  stay-laws  of  1866  be  held  otherwise  than 
palpably  unconstitutional  t 

Dismissing  all  discussion  about  the  distinction  between  obli- 
gation and  remedy,  dismissing  any  further  discussion  as  to 
extent  of  legislative  power  over  remedies,  these  stay-laws 
either  act  on  the  contracts,  or  on  the  remedies  existing 
when  they  were  made,  providing  for  their  enforcement  when 
broken.  If  the  judgments  are  contracts,  (and  if  there  be 
those  who  deny  them  that  character,  I  can  but  regard  them  as 
mere  quibblers,)  then  the  terms  of  these  contracts  are  materi- 
ally (though  indirectly)  changed  by  the  acta  of  1866,  and 
this  change,  whether  direct  or  indirect,  renders  those  acts 
unconstitutional.     If  these  laws  act  on  existing  remedies 
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materially  so  as  to  lessen  their  value,  or  impose  new  condi- 
tions upon  them,  they  are  unconstitutional. 

The  stipulations  originally  in  two  of  the  oases  brought 
before  the  Court,  were  to  pay  specific  sums  of  money  at  spe- 
cific times.  The  broken  contracts  were  placed  in  judgment, 
the  judgments  obtained  at  once  liens  on  defendants'  property, 
executions  issued,  and  they  were  delivered  to  the  sheriff  to 
raise  the  money  due  to  plaintiffs,  and  by  such  executions  he 
was  commanded  by  the  Judge  to  bring  the  same  into  Court, 
together  with  the  execution.  The  law  furthermore  gave 
plaintiffs  in  execution  a  right  thereto,  and  authorized  the 
transfer  of  such  executions  as  effectually  as  the  owner  of  a 
promissory  note  might  transfer  it  by  endorsement. 

These  remedies  were  vested  in  plaintiffs  by  laws  existing 
when  the  contracts  were  made,  and  after  executions  have 
issued  under  the  laws,  the  acts  of  1866  were  enacted,  and 
through  them  it  is  sought  to  deprive  plaintiffs  of  the  rights 
they  had  actually  acquired  in  remedies  previously  provided. 
In  my  opinion  the  plaintiffs  had  obtained  vested  rights  in 
the  judgments  and  executions  in  their  favor,  which  no  subse- 
quent legislation  could  control,  alter  or  affect.  Are  not  these 
vested  rights  impaired  by  these  acts,  which  forbid  the  officer 
from  levying  and  raising  by  sale  of  property  but  one-fourth 
of  the  debts  due  them,  and  that  only  by  annual  installments? 

The  right  of  plaintiffs,  the  owners  of  these  fi.  fas.,  to  levy 
them,  is  utterly  prohibited  for  four  years,  unless  they  will 
assent  to  the  terms  of  these  acts,  and  to  receive  their  debts  by 
installments. 

These  acts  withdraw  from  the  satisfaction  of  the  fi.  fas., 
three-fourths  of  the  debts  due  plaintiffs,  Plaintiffs  are  more- 
over debarred  from  levying,  unless  after  making  an  oath 
which  few  can  make,  on  any  produce  or  property  carried  to 
market,  or  from  one  county  to  another  for  sale, — though  all 
of  that  property  is  bound  by  judgment  lien,  and  its  proceeds 
▼hen  sold  should  be  applied  to  the  extinguishment  of  that 
lien. 

Are  not  these  in  effect  material  alterations  in  the  terms  of 
the  contract  ?     Do  they  not  impose  restrictions  and  burdens 
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on  tne  remedies  which  existed  when  the  contracts  were  made, 
which  render  them  of  less  value  ?  Either  the  one  or  the 
other  is  alike  violative  of  the  constitution  of  the  United 
States. 

How  far  Judge  Warner  may  concur  with  me  in  thei  Views 
I  have  taken  and  embodied  mainly  in  the  foregoing  pages,  I 
cannot  say ;  it  is,  however,  enough  to  say  that  we  both  unite 
in  affirming  the  judgments  below,  which  decided  that  the 
stay-laws  of  1866,  were  violative  of  that  clause  of  the  con- 
stitution of  the  United  States,  which  prohibited  a  State  from 
passing  any  law  impairing  the  obligation  of  contracts. 

The  acts  of  1866  are  violative  of  ike  State  constitution* 

If  the  acts  of  1866  were  by  possibility  not  obnoxious  to 
the  prohibition  of  the  constitution  of  the  United  States  just 
mentioned,  I  cannot  see  any  escape  for  these  sticklers  for 
unlimited  legislative  power  over  remedies,  from  the  inhibition 
of  the  State  constitutions  of  1861  and  1865,  prohibiting 
the  legislature  from  passing  any  retroactive  laws  affecting 
injuriously  the  right  of  the  citizen. 

That  the  plaintiffs  have  had  a  vested  right  in  their  judg- 
ments and  executions,  will  strongly  appear  by  a  quotation  I 
am  about  to  make  from  a  State  Court  which  has  as  earnestly 
and  with  more  ingenuity  than  any  other  known  to  me,  sought 
to  evade  by  construction  the  full  force  of  the  prohibition  on 
State  legislation  touching  contracts.  Thus  in  Bigelow  vs. 
Pritchard,  21  Pick.  R,  174,  decided  in  1838,  the  Court 
said :  "A  creditor  has  no  vested  right  in  the  mere  remedy, 
unless  he  may  have  exercised  that  right  by  commencement  of 
legal  process  under  it,  before  the  law  making  an  alteration  con- 
cerning it  shall  have  gone  into  operation" 

The  acts  of  1 866  were  passed  subsequent  to  the  adoption 
of  the  State  constitutions  of  1861  and  1865,  and  were  subse- 
quent to  the  judgments  and  executions  of  the  plaintiffs. 
They  act  on  the  judgments  and  executions  of  plaintiffs,  and 
affect  injuriously  their  rights,  and  are  therefore  violative  of 
the  State  constitution* 

The  stay-lam  of  1866  are  violative  of  the  clauses  of  the 
State  constitution  distributing  the  powers  of  government. 
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There  is  still  another  field  of  investigation  in  which  I  pro- 
pose to  examine  how  far  these  acts  can  comport  with  other 
clauses  of  the  Slate  constitution.  These  clauses  are  the  1st 
section  of  the  2d  article  and  the  1st  section  of  the  4th  article. 

The  1st  section  of  the  2d  article  is  in  these  words :  "  The 
legislative,  executive  and  judicial  departments  shall  be  dit- 
&ustj  and  eaeh  department  shall  be  confided  to  a  separate 
body  of  magistracy.  No  person  or  collection  of  persons, 
being  of  one  department,  shall  exercise  any  power  properly 
attached  to  either  of  the  others,  except  in  cases  herein  expressly 
provided." 

The  1st  section  of  4th  article  is  in  these  words :  "  The 
judicial  powers  of  this  State  shall  be  vested  in  a  Supreme 
Court  for  the  correction  of  errors,  a  Superior,  Inferior,  Ordi- 
nary and  Justice's  Courts,  and  such  other  Courts  as  have  been 
or  may  be  established  by  law/' 

To  me  it  is  apparent  that  the  stay-laws  had  their  origin  in 
the  belief  which  some,  who  had  not  considered  the  questions 
profoundly,  entertained  of  the  power  of  State  legislatures 
over  remedies.  I  have-endeavored  to  show  how  effectually 
that  power  is  restrained  by  the  prohibition  designed  to  pro- 
tect contracts  from  their  interference. 

I  have,  from  the  State  constitution  in  addition  to  the 
other,  shown  an  emphatic  prohibition  of  all  retroactive  laws, 
under  whatever  guise  enacted,  which  can  affect  injuriously 
the  right  of  any  citizen ;  and  I  am  decidedly  of  the  opinion 
thst  in  the  paragraphs  just  quoted  from  the  State  constitution 
duly  enforced,  will  be  found  a  still  further  marked  limita- 
tion upon  legislative  power. 

That  the  legislature  must  use,  in  giving  full  effect  to  the 
distribution  of  powers  made  by  the  State  constitution,  its 
peculiar  faculty,  by  enacting  general,  impartial  and  prospect- 
ive laws  furnishing  rules  of  procedure  for  Courts  and  its 
officers,  and  remedies  for  all  wrongs,  is  not  simply  conceded, 
but  insisted  qpan  as*  a  high  constitutional  duty  which  their 
oaths  require  them  to  perform — a  duty  not  to  be  deferred — 
nor  are  these  remedies  to  be  withheld. 

All  legislative  power  is  a  trust — it  is  a  power  to  do  their 
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duty  within  the  sphere  marked  out  for  them  with  discernment 
and  good  faith,  to  comply  honestly  with  the  obligations  im- 
posed by  the  constitutions  on  their  understandings  and 
consciences,  and  at  all  times  to  support  them  in  their  genuine 
spirit. 

Enjoined  by  oath  to  support  the  constitution  of  the  United 
States,  containing  a  prohibition  on  them  to  pas&  any  law  im- 
pairing the  obligation  of  contracts,  the  presumption  is  that 
they  would  avoid  reproducing  the  mischiefs  and  repeating 
the  enactments  (installment  laws  in  particular)  which  were 
condemned  and  prohibited  by  that  constitution.  No  power 
to  abuse  such  delegated  power  was  givdh  or  could  be  con- 
ferred, without  conferring  a  power  to  destroy  the  government 
itself.  The  argument,  therefore,  that  a  legislature  has  power 
to  withhold  or  withdraw  efficient  remedies,  leaving  no  sub- 
stantial effective  ones  for  the  redress  of  wrongs,  involves  an 
absurdity,  and  if  acted  on,  can  produce  nothing  but  anarchy. 

But  the  question  is  not  one  of  failure  to  provide  remedies 
originally,  as  demanded  by  duty  to  the  constitution,  but  the 
abuse  of  power  by  modifying  those  provided,  by  new  laws, 
in  such  a  manner  as  to  impair  their  value,  indirectly  altering 
the  terms  of  executions,  annulling  the  liens  of  judgments  by 
withdrawing  produce  and  property  from  their  reach,  and  in 
effect  moulding  the  judgments  of  the  Courts  and  interpolat- 
ing new  conditions  without  the  assent  of  those  whose  property 
they  are. 

I  have,  in  the  course  of  this  opinion,  stated  the  three  sev- 
eral constitutional  barriers  which  the  people,  in  prescribing 
fundamental  laws,  erected  to  protect  their  rights  against  their 
own  violence,  and  as  thorough  checks  at  all  times  upon  the 
conduct  of  their  agents*  Each,  it  was  supposed,  would  prove 
a  cordon  samitaire,  and  stay  the  spread  of  those  fitful  parox- 
ysms of  popular  phrenzy,  which  war  and  other  calamities  in 
the  history  of  nations  so  often  generate.  Such,  however, 
have  been  the  fearful  teachings  of  men  who  have  not  thor- 
oughly„  studied  the  peculiar  structures  of  our  State  and 
general  governments,  nor  duly  estimated  their  characteristic 
feature,  the  distribution  of  all  the  powers  of  government  to 
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separate  bodies  of  magistracy,  that  an  idea,  anti-American  in 
every  respect,  has  seised  upon  the -public  mind  which,  if  not 
arrested  and  corrected,  cannot  but  work  a  revolution  in  our 
forma  of  government  more,  far  more  to  be  dreaded  than  the 
desolation  of  war  itself. 

I  mean  the  idea  of  the  almost  unlimited  power  of  legisla- 
tures. This  has  been  derived  from  the  pages  of  Blackstone, 
of  Story  and  of  Kent,  and  from  many  expressions  which 
have  fallen  from  eminent  Judges  of  the  Supreme  Court  of , 
the  United  States.  The  idea  of  a  supreme  power  in  any  de- 
partment of  government  is  British  in  theory  if  not  in  practice! 
but  is  utterly  antagonistic  to  our  institutions,  which  recognize 
no  supremacy  among  the  departments,  but  co-ordination  and 
co-equality — all  supremacy  residing  in  the  people  of  the  sev- 
eral States. 

On  this  side  of  the  Atlantic,  our  governments  were  organ- 
ized by  the  people  of  the  several  States,  by  distributing  those 
powers  of  peculiar  character  each  to  its  appropriate  body  of 
magistracy.  This  distribution  of  itself  involved  the  idea  of 
w&riction,  but  the  framere  of  our  State  constitution  were  not 
content  with  merely  doing  this.  That  there  might  be  no 
room  for  controversy  or  doubt,  they  emphatically  prohibited 
the  departments  from  exercising  any  power  properly  attached 
to  another. 

Gsn  anything  be  more  unlike  than  a  parliament  asserting 
a  supreme  power  and  its  capacity  to  do  whatever  is  possible, 
and  the  subordination  of  the  other  departments  to  its  will, 
and  a  congress  of  the  United  States,  with  limited  powers 
clearly  enumerated,  delegated  as  trusts  by  the  people  of  the 
separate  States,  or  of  a  State  legislature,  under  a  State  con- 
stitution, limited  in  its  powers,  first  by  the  constitution  of  the 
United  States,  by  the  State  constitution  in  the  distribution  of 
powers,  and  then  by  fundamental  principles  enumerated  in 
bill  of  rights,  and  other  fundamental  principles  so  axiomatic 
and  indisputable  as  not  to  require  specification  ? 

Henee  it  is  that  from  this  prolific  source  of  error,  the  mis- 
taken idea  of  supremacy,  the  Congress  and  our  State  legisla- 
tures are  constantly  overleaping  the  constitutional  barriers 
12 
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erected  with  such  foresight  and  care.  The  encroachments  at 
first  are  insidious,  and  being  silently  made,  excite  no  alarm ; 
one  precedent  of  usurped  power  becomes  the  parent  of 
another,  and  so  on  indefinitely,  until  at  length  the  progeny 
becomes  so  numerous,  that  to  check  their  further  increase 
becomes  impossible,  except  through  violent  revolution. 

To  this  mistaken  idea  of  legislative  power  can  be  ascribed 
only  the  retroactive  legislation  which  fills  our  statutes.  Upon 
fundamental  principles,  retrospective  laws  affecting  acquired 
rights  or  existing  remedies  for  injuries,  are  condemned  by  the 
universal  sentiment  of  all  great  publicists. 

The  principle  upon  which  ex  post  facto  laws  are  denounced 
is  the  same  upon  which  the  world  unites  in  condemning  retro- 
spective laws  which  affect  the  interests  of  the  citizen.  Not 
leaving  them,  however,  to  be  met  and  counteracted  by  this 
universal  sentiment  of  justice,  the  framers  of  the  constitutions 
of  Georgia  of  1861  and  1865,  wisely  prohibited  them. 

The  power  claimed  and  exercised  by  the  legislature  in  the 
passage  of  the  acts  of  1866,  is  a  power  to  control  the  entire 
administration  of  justice  by  the  Courts  in  the  modes  pre- 
scribed by  existing  laws ;  it  is  a  power  over  the  suitor,  and 
violates  the  consecrated  principles  of  English  liberty  in  this, 
that  it  denies  to  him  justice  and  his  right,  and  delays  the 
redress  of  injuries  sustained,  which  amounts  to  a  denial  of 
justice,  until  legislative  pleasure  shall  order  otherwise.  Such 
legislative  power  cannot  exist  in  a  government  lik&  ours ;  it 
is  utterly  inconsistent  with  the  principles  on  which  it  was 
founded.  If  such  usurpations  are  tolerated,  legislatures  are 
despotic,  governments  are  subverted,  anarchy  ensues,  or  all 
power  becomes  concentrated  in  one  department — not  in  the 
hands  of  one  tyrant,  but  in  the  hands  of  hundreds  of  tyrants. 

In  March,  1861,  when  on  the  bench  of  the  Superior  Court 
of  the  Ocmulgee  circuit,  on  a  rule  against  the  sheriff  of  Put- 
nam for  not  levying  a  fi.  fa.,  in  his  return  to  the  rule  he  set 
forth  that  he  was  prohibited  by  the  stay-law  then  among  our 
statutes.  I  held  then  as  now,  that  the  legislature  could  not, 
by  any  retrospective  legislation,  enjoin  and  prohibit  the  col- 
lection of  the  judgments  of  a  Court;  that  it  was  the  exercise 
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of  a  judicial  power,  and  denied  by  the  constitution  to  the 
legislature. 

That  view  of  the  then  stay-law  applies  with  equal  force  to 
the  acts  of  1866.  Subsequent  reflection  has  only  deepened 
my  convictions  of  its  soundness. 

The  decision  referred  to  was  made  on  a  new  ground ;  it 
suggested  itself  to  my  mind  from  the  impression  made  by  the 
clauses  of  the  State  constitution  at  the  head  of  this  branch 
of  my  opinion.  No  precedent  was  produced,  no  argument 
was  had, — I  did  not  then  know  of  its  having  been  consid- 
ered by  any  other  Court.  Almost  simultaneously,  as  I  have 
since  learned,  a  very  eminent  Judge  (Chief  Justice  Pearson, 
of  the  Supreme  Court  of  North  Carolina)  took  a  very  similar 
view  to  the  one  which  controlled  my  judgment,  in  pronounc- 
ing the  opinion  of  the  Court  upon  act  of  the  legislature  of 
North  Carolina,  providing  against  the  sacrifice  of  property, 
and  suspending  proceedings  in  certain  cases.  I  have  not  the 
report  of  the  case  in  my  library,  so  as  to  give  extracts  from 
it  to  show  the  coincidence  which,  I  have  been  told  by  a  very 
distinguished  member  of  this  bar,  exists ;  but  through  his 
politeness,  I  have  been  enabled  to  refer  those  who  desire  to 
explore  this  field  of  enquiry,  to  the  case  of  Barnes  vs.  Barnes, 
8th  volume  of  Jones'  Law  Reports  North  Carolina,  p.  366. 

Keeping  in  view  the  clauses  of  the  State  constitution 
quoted,  the  enquiring  mind  is  instinctively  led  to  ask,  whence 
docs  the  legislature  derive  its  authority  by  its  stay-laws  to 
ctgoin  the  levy  of  executions  antecedently  issued  ?  Whence 
to  forbid  a  ministerial  officer  of  the  Court  from  obeying  the 
mandates  of  the  Court  issued  to  enforce  its  judgments  and 
decrees?  Whence  to  impose  penalties  on  such  officer  for  his 
obedience  to  the  Court  and  to  his  oath  of  office  ?  Whence 
to  relieve  him  from  the  obligations  of  his  oath  of  office,  from 
hia  liability  to  plaintiffs  in  execution  on  his  bond ;  or  to  re- 
lieve his  securities  from  the  liability  they  have  incurred  by 
his  failure  to  perform  the  duties  imposed  by  his  oath  and 
secured  by  his  bond  ?  Whence  the  power  of  the  legislature 
to  require  a  judgment  of  a  Court  in  a  civil  case,  for  an  entire 
sum  of  money,  to  be  enforced  only  by  annual  installment' 
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Whence  the  power  to  impose  new  hardens  and  conditions 
upon  existing  process  ?  Whence  to  divest  the  lien  of  judg- 
ments on* the  movable  property  of  defendants,  by  allowing 
the  debtor  to  carry  it  from  one  county  to  another  for  sale,  and 
to  pocket  the  proceeds  ?  Whence  to  prohibit  a  levy  on  said 
property  so  being  removed,  unless  the  creditor  will  make  a 
specific  oath  ?  Whence  the  power  to  divest  a  plaintiff  in 
execution  of  his  legally  acquired  right  to  the  execution  itself, 
it  being  by  law  his  property  and  under  his  control,  with  the 
right  to  levy  and  enforce  it  according  to  its  terms  ?  In  fine, 
if  the  legislature  may  rightfully  thus  act  upon  and  alter  civil 
judgments  and  executions,  why  may  they  not  alter  and 
modify  criminal  judgments  and  the  warrants  thereupon 
issued  for  their  enforcement  ?  The  power  to  do  the  first  is  a 
power  which  will  authorize  the  last. 

These  and  many  other  questions  can  but  suggest  them- 
selves to  the  constitutional  lawyer,  and  they  cannot  be 
answered  but  upon  the  false  assumption  which  pervades  the 
reasoning  of  those  who  defend  such  acts  of  usurpation — of 
the  unlimited  power  of  the  legislature  over  remedies. 

Such  collisions  between  the  lawful  exercise  of  the  legiti- 
mate powers  of  the  Courts  in  the  administration  of  justice, 
the  fruits  of  the  acts  of  1866,  could  not  possibly  have  arisen 
but  by  the  legislature  overleaping  the  barriers  of  the  consti- 
tutions, exercising  prohibited  powers — powers  which  not  only 
do  not  belong  to  them,  but  could  not  be  given  to  them  with- 
out making  legislative  will  supreme — concentrating,  indeed, 
all  powers  whatever  in  that  department,  and  subverting  the 
constitutions  themselves. 

The  logical  conclusions,  therefore,  to  be  drawn  from  these 
clauses  of  the  State  constitution,  are  that  the  legislature  can- 
not enjoin  the  officers  of  a  Court  from  the  performance  of  the 
mandates  of  the  Court,  or  in  any  manner  interfere  with  the 
enforcement  of  the  judgments  of  the  Court  by  legislative 
action,  direct  or  indirect,  on  the  plaintiffs  in  execution,  the 
sheriff  or  the  Court,  and  that  all  retroactive  laws,  enacted  to 
accomplish  any  of  these  ends,  are  palpable  usurpations  of 
power,  violative  of  the  constitution  itself,  and  if  not  promptly 
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and  firmly  arrested  by  the  Judiciary,  when  called  on  to  con- 
strue them,  will  lead  to  the  overthrow  of  onr  present  form  of 
government. 

In  concluding  this  opinion,  I  deem  it  proper  to  add  that  I 
am  profoundly  sensible  of  the  excited  condition  of  the  public 
mind,  phrenzied  by  anxiety  for  relief  from  threatened  poverty 
and  ruin.  It  is  impossible  for  any  man  who  has  a  heart  and 
warm  sympathies  for  kindred  and  race,  to  look  upon  our 
citizens,  distressed  and  despondent  as  they  have  been  made  by 
the  terrible  desolation  of  unsuccessful  war  and  the  evils 
which  followed  its  termintion,  pressing  heavily  on  their  en- 
ergies, their  pride,  their  hopes,  without  feeling  an  anxious 
wish  to  respond  to  their  cries  for  succor. 

There  is  no  power  in  d  Court  to  give  any  relief  whatever. 
A  Court  sits  to  interpret  and  apply  at  all  times  and  to  all 
persons,  with  equal  justice,  the  constitutions  and  laws  of  the 
land  to  cases  brought  before  it. 

The  constitutions  were  adopted,  it  would  seem,  by  the 
people  when  they  were  rational,  to  protect  themselves  against 
the  madness  of  their  passions.  Obedience  was  required  to 
those  constitutions  of  their  agents,  and,  not  trusting  or  con- 
fiding alone  in  their  integrity,  the  people  superadded  a  solemn 
oath  to  be  taken  by  those  agents  to  support  these  constitu- 
tions, in  order  to  obtain  thereby  the  fullest  assurance  that 
their  expressed  will  should  be  observed  at  all  times. 

I  know  full  well  the  danger  of 'resisting  popular  feeling. 
I  have  calmly  measured  it  and  prepared  my  mind  to  meet 
the  usual  fete  of  those  who  obey  the  stern  dictates  of  duty. 
I  love  reputation,  and  it  is  perhaps  the  deep  love  I  have  for 
thai  that  is  unsullied,  that  has  given  me  firmness  to  resist  the 
storm  which  howls  around.  Compliance  with  popular  clamor 
would  probably  have  kept  me  buoyant  on  the  mad  current 
and  made  me  a  favorite  for  the  moment.  I  will  not — my 
nature  forbids  me  to— attempt  to  retain  public  favor  by  per- 
sonal dishonor,  by  what  I  can  regard  as  nothing  else  than 
deliberate,  willful  perjury. 

I  am  a  sworn  sentinel,  placed  here  to  defend  the  constitu- 
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tions  of  the  United  States  and  of  Georgia  from  attack  from 
every  quarter.     I  will  fall  at  my  poet,  if  necessary. 

Within  a  few  years  past,  I  read  somewhere  a  narrative  of 
the  workmen  who  were  engaged  near  the  gates  of  the  city  of 
Pompeii  having  discovered  the  skeleton  of  a  Roman  soldier, 
who,  near  two  thousand  years  ago,  had  died  at  his  post, 
whilst  the  inhabitants  had  mostly  escaped  by  flight.  Im- 
bedded in  the  scoria  from  Vesuvius,  it  was  found  erect, 
armed  with  javelin  and  sword  and  helmet  and  Bhield,  where 
he  had  been  placed  as  a  sentinel.  Unrelieved,  remembering 
his  military  oath,  facing  and  meeting  death,  he  perished 
where  his  remains  have  been  found,  in  the  performance  of  duty. 
This  fact,  so  sublime  in  the  suggestions  which  it  must  per- 
petually awaken,  will  continue  forever  to  teach,  in  a  language 
all  can  understand,  to  every  man  engaged  in  public  service, 
whatever  consequences  may  betide  him  personally,  the  first 
and  last  lesson  of  life  is,  obedience  to  duty. 

Let  the  judgments  in  said  cases  be  affirmed. 

Warner,  C.  J.  concurring. 

Walker,  J.  dissenting. 

Walker,  J.  dissenting. 

These* four  cases  all  involve  the  constitutionality  of  the 
"  stay-law/9  and  no  other  question  was  considered  in  either  of 
them. 

Is  a  "stay-law"  constitutional  ?  I  have  labored  more  to 
be  able  to  answer  this  question  correctly,  than  any  question 
ever  submitted  to  me  for  decision ;  and  according  to  the 
judgment  of  the  Court,  I  have  failed  to  do  so.  While  on 
the  Superior  Court  bench,  at  March  Term,  1861,  of  Bartow 
Superior  Court,  in  the  case  of  B.  H.  Conyers  vs.  A.  M. 
Franklin,  sheriff,  the  question  was  presented  precisely  as 
now,  and  with  the  lights  then  before  me,  I  rendered  this 
judgment :  "  Upon  hearing  the  cause  shown,  it  is  ordered 
by  the  Court  that  the  rule  nisi  be  discharged,  it  being  the 
opinion  of  the  Court  that  the  act  referred  to  in  the  showing, 
(the  stay-law  of  I860,)  is  constitutional."    This  decision  was 
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excepted  to,  bat  the  writ  of  error  was  withdrawn  after  it  was 
filed  in  the  Supreme  Court.  At  Mapch  Term,  1862,  of  the 
same  Court,  in  the  ease  of  Conyers  vs.  Aycock,  sheriff,  the 
same  question  was  again  presented,  and,  as  I  understood,  for 
the  avowed  purpose  of  having  a  decision  upon  it  by  this 
Court,  and  upon  a  re-argument' and  review  of  the  question,  I 
again  ruled  in  terms  that  the  "stay-law"  is  constitutional. 
Exception  was  taken  to  this  ruling,  the  case  brought  to  this 
Court,  and  I  understand  was  argued,  or  partially  argued  at 
least,  and  then  withdrawn  without  a  decision,  so  that  the 
question  with  me  is  not  new,  and  my  opinions  have  not  been 
hastily  formed.  I  have  had  ample  time  and  means  to  review  and 
correct  them  if  erroneous;  for  at  the  June  Term,  1866,  of  this 
Court,  the  question  was  most  elaborately  and  exhaustively 
argued  by  some  of ,  the  ablest  lawyers  in  the  State.  The  view 
which  the  Court  took  of  the  case  then  before  it,  rendered  a 
decision  of  this  question  unnecessary.  Believing  that  a  de- 
cision would  have  to  be  made,  I  have  occasionally  been 
examining  the  question  ever  since ;  and  if  the  conclusion  to 
which  I  have  come  be  erroneous,  it  is  not  my  fault ;  because 
I  have  used  all  the  means  in  my  power  to  try  to  understand 
truly  the  question  submitted.  I  regret  that  on  a  great  con- 
stitutional question  the  Court  should  be  divided ;  and  the 
fact  that  my  learned  brethren  think  the  law  unconstitutional, 
has  made  me  the  longer  hesitate  in  forming  my  opinion  finally 
in  opposition  to  theirs.  But  having  considered  all  the 
reasons  on  both  sides  of  the  question,  as  well  as  I  am  able, 
my  mind  is  fully  satisfied,  and  I  am  forced,  however  reluct- 
antly, to  dissent  from  the  judgment  rendered  in  these  cases. 
This  in  Georgia  is  an  open  question.  No  case  has  been 
decided,  which  is  binding  on  this  Court  as  «  authority."  In 
Curtis' Commentaries  on  the  Jurisprudence  of  the  Courts  of  the 
United  States,  section  255,  he  says:  "A  careful  examination  of 
the  cases  will  show  that  the  subject  is  still  left  in  a  distressing 
conflict  of  opinions,  and  requires  to  be  re-examined  upon 
principle  and  analogy."  So  then  we  are  free  to  decide 
according  to  our  own  convictions  of  what  the  law  is. 
Gases  have  been  decided  by  .the  Supreme  Court  of  t*1 
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United  States*  upon  tbe  powers  of  the  States,  and  in  the 
opinions  of  Judges  in  some  of  those  cases,  are  many  dicta 
bearing  upon  tbe  question  now  under  consideration  *y  bat  I 
find  no  case  where  it  has  been  decided  by  that  Gourt,  and  it 
has  not  been  decided  by  our  own  Court.  Tbe  decisions  of 
oar  sister  States  have  been  conflicting.  As  I  understand  the 
eases,  North  Carolina,  Sooth  Carolina,  Alabama,  Tennessee, 
and  Mississippi  bare  decided  the  law  to  be  unconstitutional ; 
white  Pennsylvania,  Iowa,  Wisconsin,  Maine  and  Kansas 
have  held  it  constitntional.  In  several  of  the  decisions  on 
both  sides  of  the  question,  there  are  dissenting  opinions. 
Perhaps  upon  no  question  does  there  exist  a  greater  diversity 
ef  judicial  opinion  than  upon  this.  Such  being  tbe  case,  it 
is  not  surprising  that  our  Court  should  be  divided  upon  it. 

It  is  exceedingly  difficult  for  us  to  get  rid  of  the  influence 
of  those  to  whom  we  have  long  been  accustomed  to  look  for 
guidance.  Our  late  Chief  Justice,  who  loved  to  be  styled,  as 
be  really  was,  the  "  Father  of  the  Georgia  Bar/'  wielded 
almost  a  boundless  influence;  and  a  knowledge  of  what  were 
his  impressions  of  any  important  question,  would  naturally 
do  much  towards  moulding  the  opinions  of  those  accustomed, 
for  more  than  twenty  years,  to  regard  him  as  the  great  expo- 
nent of  the  law*  We  have  so  long  regarded  him  as  the 
oracle  of  the  law,  tbat  his  authority  is  almost  irresistible. 
On  the  other  hand,  however,  we  have  our  present  able  and 
learned  Chief  Justice,  with  his  clear,  cold,  hard  logic  and 
massive  rhetoric,  demonstrating  with  almost  unanswerable 
argument,  the  opposite  view  of  the  question ;  and  he  is  sus- 
tained by  the  profound  common-law-lawyer  associated  with 
us  on  the  bench.'  When  our  guides  through  tbe  difficult 
mazes  of  the  law  disagree,  we  are  necessarily  thrown  upon 
our  own  resources,  and  must  for  ourselves  determine  what  is 
best  sustained  by  authority  and  reason. 

This  Court  is  asked  to  set  aside  an  act  of  the  legislature — 
a  co-ordinate  department  of  the  government — to  declare  void 
a  series  of  acts,  upon  the  ground  that  the  law-making  power 
has  transcended  the  limits  prescribed  to  it  by  the  constitution. 
While  it  is  now  almost  uqiversally  admitted  that  Courts 
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have  this  power,  yet  it  is  a  power  which  should  be  exercised 
with  great  caution.  If  a  law  be  clearly  unoonstitmttotia],  the 
Oowta  should  so  declare,  regardless  of  consequences.  Yet  it 
is  the  duty  of  the  Court  before  doing  so,  particularly  to  com- 
pare legislative  acts  with  both  the  State  and  Federal  consti- 
tutions, and  if  possible,  to  reconcile  the  one  with  the  other. 
Winter  vs.  Jones,  10  6a.  R.,  186.  In  Van  Hoffman  vs» 
Tie  City  of  Quinsy,  4  Wallace  Rep.  649,  decided  in  1866, 
the  Supreme  Court  of  the  United  States  says :  "  The  question 
to  be  determined  is,  whether  die  statute  in  this  respect  is 
vtW ;  or  whether  the  legislature  transcended  its  power  in 
enacting  it.  The  duty  which  the  Court  is  called  upon  to 
perform  is  always  one  of  great  delicacy,  and  the  power  which 
it  brings  into  activity  iff  only  to  be  exercised  in  cases  entirety 
he  from  doubt"  In  Gary  vs.  Giles,  9  6a.  R.,  268,  our  own 
Cbart  says :  "If  the  constitutionality  of  the  acts  of  1832  and 
1833  was  the  had  doubtful,  it  would  be  our  duty  to  carry 
them  into  effect.  To  set  them  aside,  their  repugnancy  to  the 
ttaetitation  should  be  most  manifest*  It  is  contrary  to  the 
practice  and  policy  of  this  Court,  as  it  should  be  of  all  others, 
rashly  and  lightly  to  pronounce  void  a  solemn  act  of  the 
government;  the  case  must  be  clear  to  justify  it"  Again, 
in  Boston  vs.  Cummins,  16  6aj  R.,  106,  this  Court  says: 
u  Acts  of  the  legislature  are  not  only  presumed  to  be  consti- 
tutional, but  the  authority  of  the  Courts  to  declare  them 
void,  will  never  be  resorted  to,  except  in  a  clear  and  urgent 
<**— one  which  is  directly  in  the  teeth  of  the  constitution — 
*ttf  the  Legislature  were  to  vest  the  executive  power  in  a 
standing  committee  of  the  House  of  Representatives ;  one 
*Wch  requires  no  nice  critical  acumen  to  decide  on  its  char-* 
Kter,  hut  which  is  as  obvious  to  the  comprehension  of  any 
Pwxi  as  an  axiomatic  truth— as  that  all  the  parts  are  equal 
to  the  whole,  or  that  two  and  two  make  four."  In  Coopep 
v.  Telfiur,  4  Dallas  Rep.,  19,  Mr.  Justice  Peterson,  in 
speaking  of  a  statute  of  Georgia  banishing  certain  persons 
from  the  8tate  and  confiscating  their  property,  says :  "  To 
aat bona*  this  Court  to  pronounoe  any  law  void,  it  must  be  a 
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dear  and  unequivocal  breach  of  the  constitution,  not  a  doubt- 
ful and  argumentative  application." 

In  Grimball  vs.  Ross,  from  Liberty  Superior  Court,  No- 
vember Term,  1808,  reported  in  2  Hall's  Law  Journal,  p. 
93,  Charlton,  Judge,  says:  "The  Judicial  department  should 
declare  an  act  unconstitutional  only  when  it  is  directly  in  the 
teeth  of  the  constitution.  No  nice  doctrines,  no  critical  expo- 
sition of  words,  no  abstract  rules  of  interpretation,  such  as 
may  fit  the  elucidation  of  principles  in  a  legal  contest  between 
individuals,  can,  or  rather  ought  to  be  resorted  to,  in  decid- 
ing on  the  constitutional  operation  of  a  statute.  The  viola- 
tion of  a  constitutional  right  ought  to  be  as  obvious  to  the 
comprehension  of  every  one  as  an  axiomatic  truth, — as  that 
the  parts  are  equal  to  the  whole.  *  *  When  the  question 
remains  doubtful  whether  the  legislature  have  or  have  not 
trespassed  upon  the  constitution,  the  conflict  ought  to  be 
avoided,  because  there  is  a  possibility  in  such  a  case  of  the 
constitution  being  on  the  side  of  the  legislature." 

These  quotations  show  how  very  careful  the  Courts  are  in 
declaring  void  an  act  of  the  legislature,  and  how  clearly 
must  appear  the  conflict  between  the  act  and  the  constitution, 
to  justify  such  action  by  the  Court. 

In  1860,  the  people,  represented  in  the  General  Assembly, 
passed,  over  the  executive  veto,  the  first  "  stay-law/'  This 
was  re-enacted  in  1861,  in  1862,  in  1863,  and  in  March, 
1865.  In  November,  1865,  the  people,  represented  in  con- 
vention, passed  a  "  stay-law,"  "  until  the  adjournment  of  the 
first  session  of  the  next  legislature."  In  March,  1866,  the 
legislature  passed  the  "  stay-law,"  over  the  executive  veto ; 
and  again  in  December,  1866.  Perhaps  a  more  settled 
policy  on  the  part  of  the  people  could  not  be  shown  in  favor 
of  any  measure,  than  is  shown  by  these  references  in  favor  of 
a  "  stay-law." 

Let  us  see  what  were  the  reasons  for  the  adoption  of  this 
policy.  The  preamble  to  the  act  of  March,  1866,  pamp.,  p. 
241,  says :  "  Whereas,  during  the  late  war,  the  State  of 
Georgia  has  been  overrun  by  the  opposing  armies ;  the  agri- 
cultural crops  and  agricultural  stock  in  a  great  measure 
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destroyed ;  the  Confederate  indebtedness  held  by  the  people, 
in  exchange  for  their  products,  has  become  valueless;  the 
obligations  of  the  State,  eagerly  sought  after  as  a  safe  invest- 
ment, have  been  repudiated;   the  accumulated  capital  of 
nearly  a  century,  represented  by  slave  labor,  amounting  to 
nearly  three  hundred  millions  of  dollars,  has  been  destroyed, 
and  the  prospect  of  successful  agriculture,  the  basis  of  all 
value,  now  dependent  on  the  voluntary  labor  of  the  freed- 
men,  is  a  question  of  doubt  and  experiment — therefore :  the 
General  Assembly  of  the  State  of  Georgia  do  enact"  a 
u  nay-law/9    We  know  the  state  of  things  here  described 
did  in  fact  exist ;  and  the  people  demanded  time  to  enable 
than  to  recuperate  their  wasted  estates,  so  as  to  enable  them 
to  meet  their  liabilities,  without  being  deprived  of  the  little 
remnant  which  had  escaped  the  vicissitudes  of  the  war.    The 
law-making  power,  "  the  objections  of  the  Governor  to  the 
contrary  notwithstanding,"  responded  favorably  to  the  appeal 
from  the  people.    Did  the  legislature  do  right?    In  the 
great  case  of  Ogden  vs.  Sanders,  12  Wh.  Rep.,  283,  Mr. 
Jurtioe  Johnson  says :  "  It  is  among  the  duties  of  society  to 
enforce  the  rights  of  humanity ;  and  both  the  debtor  and  the 
society  have  their  interests  in  the  administration  of  justice, 
and  in  the  general  good — interests  which  must  not  be  swal- 
lowed up  and  lost  sight  of  while  yielding  attention  to  the 
claim  of  the  creditor.    The  debtor  may  plead  the  visitations 
of  Providence;,  and  society  has  an  interest  in  preserving  every 
member  of  the  community  from  despondency — relieving  him 
from  a  hopeless  state  of  prostration,  in  which  he  would  be 
useless  to  himself,  his  family  and  the  community.     When 
that  state  of  things  has  arrived  in  which  the  community  has 
fiurly  and  fully  discharged  its  duties  to  the  creditor,  and  in 
which  pursuing  the  debtor  any  longer  would  destroy  the  one 
without  benefiting  the  other,  must  always  be  a  question  to  be 
determined  by  the  common  guardian  of  both ;  and  in  this 
originates  the  power  exercised  by  governments  in  favor  of 
insolvents.     It  grows  out  of  the  administration  of  justice, 
and  is  a  necessary  appendage  to  it."    Again,  on  page  292,  he 
fiays :  "  No  one  questions  the  duty  of  the  government 
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protect  and  enforce  the  just  rights  of  every  individual,  over 
all  within  its  control.  What  we  contend  for  is  no  more  than 
this,  that  it  is  equally  the  duty  and  right  of  governments  to 
impose  limits  to  the  avarice  and  tyranny  of  individuals,  so 
as  not  to  suffer  oppression  to  be  exercised  under  the  sem- 
blance of  right  and  justice.  It  is  true  that  in  the  exercise  of 
the  power,  governments  themselves  may  sometimes  be  the 
authors  of  oppression  and  injustice ;  but  whenever  the  con- 
stitution would  impose  limits  to  such  power,  it  has  done  so ; 
and  if  it  has  not  been  able  to  impose  effectual  and  universal 
restraints,  it  arises  only  from  the  extreme  difficulty  of  regu- 
lating the  movements  of  sovereign  power,  and  the  absolute 
necessity,  after  every  effort  that  can  be  made  to  govern  effect- 
ually, that  will  still  exist,  to  leave  some  space  for  .the  exercise 
of  discretion  and  the  influence  of  justice  and  wisdom."  Has 
the  legislature,  in  the  passing  of  the  "stay-law,"  abused  its 
"  discretion,"  and  acted  contrary  to  "justice  and  wisdom  ?" 
What  are  the  powers  of  the  legislature  ?  Our  State  consti- 
tution, article  2,  section  5,  paragraph  1,  says :  "  The  General 
Assembly  shall  have  power  to  make  all  laws  and  ordinances 
consistent  with  this  constitution,  and  not  repugnant  to  the 
constitution  of  the  United  States,  which  they  shall  deem 
necessary  and  proper  for  the  welfare  of  the  State."  In  Bos- 
ton vs.  Cummins,  16  Ga.  R.,  113,  it  is  said,  "Our  General 
Assembly,  when  acting  within  the  pale  of  the  constitution  of 
the  United  States  and  of  this  State,  has  the  same  omnipotence 
ascribed  to  the  British  Parliament  It  has  sovereign  and 
uncontrollable  authority  in  making,  confirming,  restraining, 
abrogating,  repealing,  reviving  and  expounding  of  laws  (Brad- 
die  vs.  Brownfield,  2  Watts  &  Sergeant  R.,  271)  concerning 
all  matters  of  all  possible  denominations,  (1  Bl.  Com.,  160.}" 
While  it  keeps  within  the  constitutional  restrictions,  the  only 
limit  to  the  power  of  the  General  Assembly  is  what  "  they 
shall  deem  necessary  and  proper  for  the  welfare  of  the  State." 
A  reference  to  the  several  "  stay-laws  "  will  show  how  very 
necessary  the  General  Assembly  deem,  "  for  the  welfare  of 
the  State,"  some  provision  to  prevent  the  immediate  execution 
of  judgments  rendered  on  liabilities  created  prior  to  June  1st, 
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1865.  '  The  question  is,  has  the  legislature  exceeded  its  con- 
stitutioaal  powers.  In  the  language  of  the  Supreme  Court 
of  the  United  States,  is  the  question  "entirely  free  from 
doubt  f9  is  it  *'a  clear  and  unequivocal  breach  of  the  consti- 
tution, not  a  doubtful  and  argumentative  one ;"  or,  as  our 
own  Court  expresses  it,  "  is  the  repugnancy  to  the  constitu- 
tion most  manifest?"  Is  this  is  "a  clear  and  urgent  case — 
one  which  is  directly  in  the  teeth  of  the  constitution ;  one 
which  requires  no  nice  critical  acumen  to  determine  its  char- 
acter, but  which  is  as  obvious  to  the  comprehension  of  any 
person  as  an  axiomatic  truth  ?"  If  so,  it  is  our  duty  to 
declare  the  act  Void. 

It  is  insisted  that  the  "  stay-law  "  violates  the  clause  of  the 
constitution  of  the  TJnited  States  and  of  our  own  State; 
which  prohibits  the  State  from  passing  any  law  "  impairing 
the  obligation  of  contracts ;"  and  also  the  clause  in  the  State 
constitution  which  prohibits  the  passage  of  "  retroactive  laws 
injuriously  affecting  any  right  of  the  citizen."  Courts  and 
Judges  have  expressed  various  and  irreconcilable  views  upon 
what  legislation  is  in  conflict  with  the  first  clause  named.  Some 
hold  the  broad  doctrine  that  the  obligation  of  contracts  consists 
in  the  remedy  which  the  laws  give  for  the  enforcement  of  the 
contract  when  broken ;  and  that  therefore  the  remedy  cannot 
be  impaired  without  also  impairing  the  obligation  to  the 
same  extent.  In  other  words,  that  the  lex  loci  contractus 
enters  into  and  forms  a  part  of  the  contract,  and  gives  "  a 
right  to  enforce  the  performance  by  the  remedies  then  in 
force."  Mr.  Justice  Baldw'in,  in  McCracken  vs.  Hayward, 
2  How.  R»,  612,  seems  to  take  this  view  of  the  question.  So 
also  does  the  Supreme  Court  of  Kentucky ;  Blair  vs.  Wil- 
liams, 4  Litt.  Rv  34 ;  Lapsley  vs.  Brashears,  t&.  49 ;  McKin- 
ney  v&  Carroll,  5  Mon.,  98.  The  constitution  of  New 
Jersey  contains  a  similar  declaration.  If  this  view  of  the 
question  be  *  the  correct  one,  the  legislature  has  no  power 
over  the  remedy  at  all,  and  can  make  no  change  in  the  pro- 
ceedings to  enforce  contracts,  however  satisfactory  the  changes 
might  be,  and  however  necessary  it  might  be  for  the  welfare 
of  the  State. 
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Another  class  of  Courts  and  Judges  take  the  opposite 
extreme,  and  hold  that  the  legislature  may  modify  the  remedy 
in  regard  to  existing  contracts  at  their  discretion.  Of  this 
class  is  Mr.  Justice  McLean,  in  Bronson  vs.  Kenzie,  1  How. 
R.,  326-7;  and  Cook  vs.  Mofiat,  5  Howard's  Rep.,  311; 
Evans  vs.  Montgomery,  2  Watts  &  Sergeant  Rep.,  220, 
(Pa.)  Reade  vs.  Frankfort  Bank,  10  Shepley,  318,  (Maine); 
6  do.,  109.  Woods  vs.  Buie,  5  How.  (Miss.)  R.,  285. 
Iverson  vs.  Shorter,  9  Ala.  R.,  713.  Catlin  vs.  Munga,  1 
Texas  R.,  598.    Fisher  vs.  Lackey,  6  Blankf.  R.,  373,  (la.) 

A  third  class,  and  perhaps  the  larger  one,  adopt  a  view 
between '  these  extremes,  and  hold  that  legislation  on  the 
remedies  of  prior  contracts  is  constitutional,  provided  the 
modification  of  these  remedies  still  leaves  substantial  and 
efficient  means  of  enforcing  them.  2  Par.  on  Con.,  535 ;  and 
cases  cited.  This  shows  the  great  diversity  of  opinion  which 
exists  among  jurists  as  to  the  powers  of  the  legislature  under 
this  clause  of  the  constitution.  Any  one  who  will  read  the 
150  pages  of  the  case  of  Ogden  vs.  Saunders,  12  Wh.  Rep., 
will  see  how  many  different  views  are  expressed ;  and  it  will 
be  seen  that  of  the  majority  of  the  judges  who  concurred  in 
the  decision,  scarcely  any  two  gave  the  same  reason  for  the 
opinion ;  and  yet  the  dicta  in  this  case,  and  of  the  cases 
founded  on  these  dicta,  are  the  foundation  of  most  of  the  de- 
cisions adverse  to  the  constitionality  of  a  "stay-law/'  although 
the  question  of  a  "  stay-law  "  was  not  at  all  involved  in  the 
case,  in  any  way. 

In  Sturges  vs.  Crowninshiel'd,  4  Wh.,  199,  Chief  Justice 
Marshall  says :  "  The  distinction  between  the  obligation  of  a 
contract  and  the  remedy  given  by  the  legislature  to  enforce 
that  obligation,  has  been  taken  at  the  bar,  and  exists  in  the 
nature  of  things.  Without  impairing  the  obligation  of  the 
contract,  the  remedy  may  certainly  be  modified  as  the  wisdom 
of  the  nation  shall  direct.  Confinement  of  the  debtor  may 
be  a  punishment  for  not  performing  his  contract,  or  may  be 
allowed  as  a  means  of  inducing  him  to  perform.  But  the 
State  may  refuse  to  inflict  this  punishment,  or  may  withhold 
this  means  and  leave  the  obligation  in  full  force.     Imprison- 
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ment  is  no  part  of  the  contract,  and  simply  to  release  the 
prisoner  does  not  impair  its  obligation/'  Mr*  Justice  John- 
son, in  Ogden  vs.  Saunders,  12  Wh.,  287,  says :  "  The  right 
of  the  creditor  to  the  aid  of  the  public  arm  for  the  recovery 
of  contracts,  is  not  absolute  and  unlimited,  but  may  be  mod- 
ified by  the  necessities  or  the  policy  of  societies."  In  the 
same  case,  00  page  349,  Chief  Justice  Marshall  says:  "  Coun- 
sel for  plaintiff  in  error  insists  that  the  right  to  regulate  the 
remedy  and  to  modify  the  obligation'  are  the  same;  that 
obligation  and  remedy  are  identical ;  that  they  are  synony- 
mous— two  words  conveying  the  same  idea.  The  answer 
given  to  this  proposition  by  defendant's  counsel  seems  to  be 
conclusive.  They  originate  at  different  times.  The  obliga- 
tion to  perform  is  coeval  with  the  undertaking  to  perform ;  it 
originates  with  the  contract  itself,  and  operates  anterior  to 
the  time  of  performance.  The  remedy  acts  upon  a  broken 
contract,  and  enforces  a  pre-existing  obligation.  *  *  Con- 
tracts have  consequently  an  intrinsic  obligation.  *  *  Ob- 
ligation, then,  and  remedy  are  not  identical ;  they  originate 
at  different  times  and  are  derived  from  different  sources,"  p. 
350.  "  It  has  been  shown  that  the  obligation  is  distinct 
from  the  remedy,  and  it  would  seem  to  follow  that  law  might 
act  on  the  remedy  without  acting  on  the  obligation.  To 
afford  a  remedy  is  certainly  a  high  duty  of  those  who  govern 
to  those  who  are  governed.  But  the  constitution  has  not 
undertaken  to  enforce  its  performance.  *  *  Its  language 
is  the  language  of  restraint,  not  of  coercion.  Should  a  State 
be  sufficiently  insane  to  shut  up  or  abolish  its  Courts,  and 
thereby  withhold  all  remedy,  would  this  annihilation  of 
remedy  annihilate  also  the  obligation  of  contracts?  We 
know  it  would  not.  If  the  debtor  should  come  within  the 
jurisdiction  of  any  Court  of  another  State,  the  remedy  would 
be  immediately  applied,  and  the  inherent  obligation  of  the 
contract  enforced.  This  cannot  be  ascribed  to  a  renewal  of 
the  obligation,  for  passing  the  line  of  a  State  cannot  re-create 
an  obligation  which  was  extinguished.  It  must  be  the  orig- 
inal obligation  of  the  parties,  and  which  exists  unimpaired 
though  the  remedy  was  withdrawn/'  p.  351.     Again,  "  ^ 
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perceive  then  no  reason  for  the  opinion  that  the  prohibition 
to  pass  any  law  impairing  the  obligation  of  contracts  is  in- 
compatible with  the  feir  exercise  of  that  discretion  which  the 
State  legislatures  possess,  in  common  with  all  governments, 
to  regulate  the  remedies  afforded  by  their  own  Courts.  We 
think  that  obligation  and  remedy  are  distinguishable  from  each 
other;  that  the  first  is  created  by  the  act  of  the  parties — 
the  last  is  afforded  by  the  government.  The  words  of  the 
restriction  we  have  been  considering,  countenance,  we  think, 
this  idea.  No  State  shall  pass  any  law  impairing  the  obliga- 
tion of  contracts.  These  words  stem  to  us  to  import  that  the 
obligation  is  intrinsic;  that  it  is  created  by  the  contract 
itself,  not  that  it  is  dependent  on  the  laws  made  to  enforce  it. 
*  *  *  Contracts  possess  an  original  intrinsic  obligation, 
derived  from  the  acts  of  free  agents,  and  not  given  by  the 
government.  We  must  suppose  that  the  framers  of  our  con- 
stitution took  the  same  view  of  the  subject,  and  the  language 
they  have  used  confirms  this  opiuion,"  pp.  363-4. 

For  myself,  I  must  confess  I  never  have  been  able,  to  un- 
derstand how  the  remedy,  which  the  law  provides  to  ^enforce 
the  stipulations  of  a  broken  contract,  can  impair  the  obliga- 
tion of  contracts,  which  is  the  creation  of  the  parties  to  the 
contract.      Remedy  may  be  incident  to  contracts,  but  how  a 
law  which  simply  affects  that  remedy  by  suspending  for  a 
reasonable  time  the  enforcement  of  compensation  for  a  vio- 
lated contract,  without  in  any  way  touching  the  contract 
itself,  impairs  the  obligation,  is  to  me  incomprehensible.     I 
do  not  know  how  the  remedy  becomes  a  part  of  the  contract 
at  all.    According  to  the  argument,  it  would  seem  that  in 
some  way  or  other,  the  remedy,  which  is  provided  by  law,  is 
infused  into  the  obligation  of  the  ooa tract,  which  is  the  act 
of  the  parties,  and  then  a  change  of  the  remedy,  or  a  suspen- 
sion of  it  for  a  reasonable  time,  impairs  the  obligation.     I 
understand  that  the  supreme  power  in  the  State  can  regulate 
the  time,  the  mode  and  the  manner  of  enforcing  contract©, 
though  it  ean  pass  no  law  to  impair  their  obligation*  It  may 
prescribe  imprisonment  for  debt,  aad  abolish  imprkonaaeat 
for  debt;  may  establish  Courts  of  law  and  equity,  and  oona- 
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bine  the  two,  as  it  has  virtually  done  in  this  State ;  may  regu- 
late the  time  and  order  of  the  sittings  of  the  Courts  in  the 
different  circuits,  and  change  them  at  will.  All  these  things, 
in  a  greater  or  less  degree,  interfere  with  the  remedy  but  do 
not  impair  the  obligation.  See  the  able  dissenting  opinion  of 
Aldrich,  J.,  in  the  case  of  The  State  vs.  Carew,  13  Richard- 
son's S.  C.  R.,  524.  The  right  to  regulate  the  remedy  in  its 
own  Courts,  must  be  incident  to  each  State,  which  may 
modify  and  change  it  as  the  welfare  of  'society  may  require ; 
and  as  a  consequence  of  this,  a  law  changing  or  affecting  the 
remedy  only  is  not  considered  as  impairing  the  obligation  of 
the  contract."  Forsythe  vs.  Marbury,  R.  M.  Charlton's 
Rep.,  331.  Every  change  or  modification  of  the  remedy 
does  not  impair  the  obligation  of  contracts.  The  Legislature 
may  vary  the  nature  and  extent  of  the  remedy,  so  always 
that  some  substantive  remedybe  in  fact  left.  Wilder  vs. 
Lumpkin,  4  6a.  R.,  220 ;  2  Sto.  on  the  Con.,  seo.  1385 ; 
James  vs.  Strell,  ?  Barb.,  N.  Y.  Rep.,  482.  "The  obliga- 
tion of  a  contract  is  one  thing,  the  remedy  to  enforce  it 
another.  And  whilst  the  former  cannot  be  impaired,  the 
latter  may  generally  be  left  to  the  sound  discretion  of  the 
Legislature."  Griffin  vs.  McEenzie,  7  Ga.  R.,  166 ;  (citing 
3  Dallas  Pa.  R*p.,  386 ;  7  Johnson's  Rep.,  447 ;  2  Gallis 
cir.  ct.  Rep.,  102;  4  Wh.  Rep.,  122;  12  Wh.  Rep.,  349;  3 
Pet  Rep.,  280).  "  The  remedy  or  mode  and  manner  of 
enforcing  contracts  have  never  been  considered  as  a  part  of 
their  obligation,  and  have  always  been  deemed  within  the 
Legislative  control."  Cary  vs.  Giles,  9  Ga.  Rep.,  258.  It 
b  now  clearly  established  by  repeated  decisions  that  the  Leg- 
islature may  pass  laws  altering,  modifying,  or  even  taking 
away  remedies  for  the  recovery  of  debts  without  incurring  a 
violation  of  the  clause  in  the  Constitution  which  forbids  the 
passage  of  ex  post  facto  laws,  or  laws  impairing  the  obliga- 
tion of  contracts."  Evans  vs.  Montgomery,  4  Watts  & 
Seargent  Rep.,  220.  "  This  obligatory  force  (of  contracts)  is 
not  so  much  the  result  of  the  positive  declarations  of  the 
municipal  law,  as  of  the  general  principles  of  natural,  or  as 
it  is  sometimes  called,  universal  law.  In  a  state  of  nature, 
13 
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independent  of  the  obligations  of  positive  law,  contracts  may 
be  formed,  and  tboir  obligatory  force  be  complete.  Between 
independent  nations  treaties  and  compacts  are  formed,  which 
are  deemed  universally  obligatory ;  and  yet  in  no  just  sense 
can  they  be  deemed  dependent  on  municipal  law*  Nay, 
there  may  exist  (abstractly  speaking)  a  perfect  obligation  in 
contracts  when  there  is  no  known  and  adequate  means -to 
enforce  them.  *  *  In  this  predicament  are  the 
United  States,  who  are  not  sueable  on  any  contract  made  by 
themselves,  but  no  one  doubts  that  they  are  still  obligatory 
on  the  United  States.  Yet  their  obligation  is  not  recognised 
by  any  positive  municipal  law  in  a  great  variety  of  cases. 
It  depends  altogether  upon  principles  of  public  or  universal 
law.  Still,  there  is  in  these  cases  a  right  in  the  one  party  to 
have  the  contract  performed,  and  a  duty  on  the  other  side  to 
perform  it.  But  generally  when  we  speak  of  the  obligation 
of  contracts,  we  include  in  the  idea  some  known  means 
acknowledged  by  the  municipal  law  to  enforce  it  When  all 
such  means  are  absolutely  denied,  the  obligation  of  the  con- 
tract is  understood  to  be  impaired,  though  it  may  not  be 
completely  annihilated.  Rights  may  indeed  exist  without 
any  present  adequate  correspondent  remedies  between  private 
persons."  2  Story  on  the  Coo.,  sea  1381.  «  The  civil  obli- 
gation of  a  contract,  then,  though  it  can. never  arise  or  exist 
contrary  to  positive  law,  may  arise  or  exist  independent  of 
it;  and  it  may  exist  notwithstanding  there  may  be  no  present 
adequate  remedy  to  enforce  it.  Whenever  the  municipal  law 
%  recognises  an  absolute  duty  to  perform  a  eonUaet)  then  the 
obligation  to  perform  it  is  complete,  although'  there  may  not 
be  a  perfect  remedy."  2  Story  on  Con.,  1382.  In  Morse 
vs.  Gould,  11  N.  Y.  Rep.,  286,  Denis,  J.,  says:  "Legal 
remedies  are  in  the  fullest  sense  under  the  rightful  control  of 
the  Legislatures  of  the  several  Stajtes,  notwithstanding  the 
provision  in  the  Federal  Constitution  securing  the  inviola- 
bility of  contracts ;  and  it  is  no  valid  objection,  on  that  subject 
that  the  substituted  remedy  is  less  beneficial  than  the  one 
which  obtained  at  the  time  tfce  debt  was  contracted."  In 
McCormick  vs.  Rush,  3  Am.  L.  Register,  99,  the  Supreme 
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Coart  of  Iowa  says :  "The  argument  of  Mr.  Justice  McLean, 
in  his  dissenting  opinion  in  the  case  of  Bronson  vs.  Kinzie, 
1  How.  Rep.,  311,  is,  in  my  opinion,   unanswerable,  and 
gives  a  construction  to  the  language  of  the  Constitution 
which  is  plain  and  intelligible,  which  any  mind  sophisticated 
or  unsophisticated  (to  use  the  language  of  Mr.  Dallas),  can 
understand.     Every  mind  and  every  case  to  be  found  re- 
cognises a  clear  distinction   between  the  obligations  of  a 
contract  and  the  remedy.     And  to  attempt  to  draw  the 
dividing  line,  and  to  say  that  the  Legislature  may  change 
some  parts  of  remedial  statutes  and  not  others,  or  that  some 
such  changes  affect  the  obligation,  and  are  therefore  invalid, 
while  others  do  not,  and  are  therefore  valid,  leads  to  confu- 
sion ;  leaves  courts  and  the  public  in  a  wild  field  of  uncer- 
tainty, without  a  reliable  chart  or  compass,  and  necessarily 
involves  the  decisions  of  the  several  States  in  inconsistencies; 
each  Court  being  apt  to  determine,  under  the  sweeping  lan- 
guage of  the  leading  cases,  whether  existing  remedies  have 
by  the  new  statute  been  preserved  in  substance  and  with 
integrity.     It  seems  to  me  that  no  one  can  refer  to  all  the 
decisions  made  and  reconcile  them/'    To  show  the  justice  of 
these  remarks,  one  has  but  to  examine  these  cases,  and  they 
are  the  leading  ones,  too— Bronson  vs.  Kenzie,  1  How.,  311 ; 
McCracken  vs.  Hayward,  2  do.,  608 ;  Sturges  vs.  Crownin- 
shield,  4  Wh.  122;  Ogden  vs.  Saunders,  12  Wh.,  213  to 
370;  Green  vs.  Biddle,  8  Wh.,  1 ;  Mason  vs.  Haile,  12  Wh., 
370;  Jackson  vs.  Lampkin,  3  Ret,  280;  Crenan  vs.  The 
State  of  Arkansas,  15  How.,  319 ;  Planters'  Bank  vs.  Sharp, 
6  How.,  301 ;  Bank  of  Alabama  vs.  Dalton,  9  How.,  522 ; 
Satterlee  vs.  Matthewson,  2  Pet.  Rep.,  380 ;  McMillan  vs. 
McNiel,  4  Wh.,  209 ;  Cook  vs.  Moflatt,  5  How.  R.,  295 ; 
Boyle  vs.  Zachry,  6  Pet.  R.,  643 ;  Beers  vs.  Haughton,  9  Pet. 
R,  329. 

It  is  exceedingly  difficult,  if  not  impossible,  to  deduce  any 
general  rule  from  these  cases  as  to  the  restrictions  imposed 
upon  the  legislative  power  by  the  clause  under  consideration. 
I  think  no  intelligible  general  rule  can  be  deduced  from  all 
the  cases.    They  do  not  define  where  "remedy19  stops  and 
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"  obligation"  begins,  I  can  understand  that  tbe  law  of  the 
place  of  the  .contract  acts  upon  it  and  governs  its  construc- 
tion, validity  and  obligation,  but  I  do  not  understand  how 
the  law  can  constitute  any  part  of  the  contract.  2  Sto.  on 
the  Con.,  sec.  1384.  If  the  law  does  not  constitute  a  part 
of  the  contract,  I  cannot  see  how  a  change  of  the  law  can  be 
8ai<J  to  impair  the  obligation  of  the  contract.  "  Remedies 
are  a  consequence  of  contracts  when  broken:"  Sto.  on 
confl.  of  laws,  sec.  336.  And  it  is  universally  admitted  and 
established,  that  the  forms  of  remedies  and  modes  of  pro- 
ceeding, and  the  execution  of  judgments  are  to  be  regulated 
solely  and  exclusively  by  the  laws  of  the  place  where  the 
action  is  instituted  :  Sto.  on  confl.  of  laws,  sec.  556,  557, 
558  and  568.  But  how  can  this  be,  if  the  laws  of  the  place 
of  the  contract  enter  into  and  form  a  part  of  the  contract  ? 
If  these  laws  enter  into  and  form  a  part  of  the  contract,  they 
must  necessarily  accompany  it  every  where,  when  an  attempt 
may  be  made  to  enforce  the  contract. 

I  had  intended  to  quote  from  a  number  of  other  cases,  but 
owing  to  the  length  of  this  opinion  1  must  omit  many.  I 
will,  however,  add  another  citation  here.  In  1808,  the  Leg- 
islature of  Georgia  passed  "an  act  to  alleviate  the  condition 
of  debtors,  and  afford  them  temporary  relief."  Clayton's 
Dig.,  426.  This  act  prohibited  the  issuing  of  any  execution 
for  a  stipulated  time,  upon  the  defendant  giving  security.  It 
was  insisted  the  law  impaired  the  obligation  of  contracts. 
Judge  Charlton,  in  Grimwal  Vs.  Boss,  2  Hall's  Am.  Law.  J. 
99,  says,  "what  is  meant  by  the  terms  '  impairing  the  obli- 
gation of  contracts?'  Any  measure,  I  should  suppose, 
which  lessens  the  value  ofcon  tracts,  that  gives  them  a  dimin- 
ished dignity,  takes  from  them  any  of  the  properties  of  con* 
tracts,  or  which  divests  them  of  any  priority  of  lien,  obliga- 
tion, or  recovery,  which  they  would  otherwise  possess.  This 
impairing  of  contracts  must  mean  their  partial  rescindment 
by  legislative  authority.  This  act,  therefore,  as  it  does  not 
innovate  upon  the  obligation  of  contracts,  either  by  a  partial 
rescindment,  by  destroying  any  of  the  properties  of  contracts, 
or  by  diverting  the  usual  operation  of  the  lien,  cannot  be 
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said  to  impair  the  obligation  of  contracts.  The  usual  peri- 
ods at  which  contracts  were  heretofore  enforced  by  action  are 
protracted ;  the  facilities  of  recovery  have  been  suspended. 
Bat  does  this  impair  the  obligation  of  contracts  ?  Certainly 
not.  Their  obligation  remains  entire,  and  a  bond  or  cove- 
nant is  as  valuable,  and  on  the  score  of  obligation  is  as 
appreciative  now,  as  before  the  passing  of  the  act." 

Under  these  impressions  of  the  obligations  I  have  thus 
noticed,  I  am  therefore  of  opinion,  (bottoming  my  opinion 
upon  these  specific  objections,)  that  the  act  is  constitutional" 
8ee  Von  Baunback  vs.  Bade,  9,  Wisconsin  Rep.,  559,  parti- 
cularly the  opinion  of  Judge  Payne ;  Chadwell  vs.  Moore, 
8  Watts  and  Sergt  Rep.,  (Pa.)  49 ;  Brietenback  vs.  Bush,  8 
Wrights  Rep.,  313 ;  and  Cox  vs.  Martin,  Wright's  Rep., 
322,  (Pa.);  also,  Clark  vs.  Martin,  13  Wright,  299;  16 
Mass.  Rep.,  360;  18  Maine  Rep.,  109;  5  Howard's  (Miss.) 
Rep.,  285  ;  23  Maine  Rep.,  318 ;  Drexell  vs.  Miller,  13 
Wright,  246  ;  6  Blackf.  (la.)  Rep.,  374. 

As  illustrating  the  .powers  of  the  legislature  we  may  .refer 
to  what  eminent  Judges  have  said  on  the  subject  of  exempt- 
ing certain  property   from    execution  for  debts  contracted, 
and  judgments  rendered,  previous  to  the  exempting  act.     In 
Von  Hoffman  vs.  The  City  of  Quincy,  4  Wallace  Rep.,  553, 
Mr.  Justice  Swayne  delivering  the  opinion  of  the  Court, 
flays,  "the  right  to  imprison  for  debt  is  not  a  part  of  the 
contract.     It  is  regarded   as  penal   rather  than  remedial. 
The  States  may  abolish  it  whenever  they  think  proper.     They 
may  also  exempt  from  sale,  under  execution,  the  necessary 
implements  of  agriculture,  the  tools  of  a  mechanic,  and  arti- 
cles of  necessity  in  household  furniture.19     In  2  Parsons  on 
Con.  p.  534,  the  author  says :  "  It  is  admitted  that  a  State 
may  make'  partial  exemptions  of  property,  as  of  furniture, 
food,  apparel,  or  even  a  homestead."    Chief  Justice  Taney, 
in  Bronson  vs.  Kinzie,  1  How.,  315,  says :  "If  the  laws  of 
the  State  passed  afterwards  had  done  nothing  more  than 
change  the  remedy  on  contracts  of  this  description,   they 
wonld  be  liable  to  no  constitutional  objection.     For  undoubt- 
edly, a  State  may  regulate  at  pleasure  the  modes  of  procer 
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ing  in  its  Courts  in  relation  to  past  contracts  as  well  as  future. 
It  may,  for  example,  shorten  the  period  of  time  within  which 
claims  shall  be  barred  by  the  statute  of  limitations.  It  may, 
if  it  thinks  proper,  direct  that  the  necessary  implements  of 
agriculture,  or  the  tools  of  a  mechanic,  or  articles  of  necessity 
in  household  furniture  shall,  like  wearing  apparel,  not  be 
liable  to  execution  on  judgments.  Regulations  of  this  sort 
have  always  been  considered,  in  every  civilized  community, 
as  property  belonging  to  the  remedy,  to  be  exercised  or  not, 
by  every  sovereignty,  according  to  its  own  views  of  policy 
and  humanity.  It  must  reside  in  every  State  to  enable  it  to 
save  its  citizens  from  unjust  and  harassing  litigation,  and  to 
protect  them  in  those  pursuits  which  are  necessary  to  the 
existence  and  well  being  of  every  community.  And  although 
a  new  remedy  is  deemed  less  convenient  than  the  old  one,  and 
may  in  some  degree  render  the  recovery  of  debts  mofe  tardy 
and  difficult,  yet  it  will  bot  follow  that  the  law  is  unconstitu- 
tional." In  Bigelow  vs.  Pritchard,  21  Pickering  (Mass.) 
Repv  169,  Putnam,  J.,  says:  " It  would  not  be  contended, 
as  we  suppose,  that  the  Legislature  may  not  lawfully  exempt 
a  part  of  the  property  of  a  debtor  from  attachment  or  levy 
on  execution ;  for  example, articles  of  furniture,  beds,  bedding, 
etc.,  necessary  for  the  debtor  and  his  family.  To  that  extent 
the  remedy  to  enforce  payment  is  diminished  rightfully." 
See,  also,  Rockwell  vs.  Uubbell,  2  Douglas  (Mich.)  Rep., 
197;  Helfeinsten  vs.  Cave,  3  Iowa  Rep.,  287;  Casie  vs. 
Douglas,  2  Kansas  Rep. ;  Morse  vs.  Gould,  1  N.  Y.  Rep,, 
(1  Keraan)  281 ;  Newell  vs.  Hayden,  8  Iowa  Rep.,  140.  In 
Casie  vs.  Douglas,  supra,  the  Court  bases  its  decision  upon 
the  dictum  of  Chief  Justice  Taney,  in  Bronson  vs.  KinxLe» 
supra,  and  adds,  "It,  is  just  as  essential  to  the  well  being  of  a 
community  that  the  people  have  houses  to  live  in  as  that  they 
have  tools  and  implements  to  work  with.  The  principle  that 
authorizes  the  exemption  of  the  one  must  necessarily  include 
the  other." 

These  quotations  are  made  for  the  purpose  of  showing  that 
some  who  even  deny  the  powers  for  which  I  contend,  not 
only  admit  that  the  legislature  may  relieve  the  person  of  the 
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debtor  from  imprisonment,  but  go  farther,  and  admit  that 
portions  of  his  property,  also,  may  be  exempt  from  execution 
under  pre-existing  judgments ;  and  still   the  law  will  not 
impair  the  obligation  of  contracts.     To  my  mind  this  gives 
a  larger  scope  for  legislative  powers  than  is  necessary  to 
uphold  a  "  stay  law."     What  I  contend  for  is,  that  the  leg- 
islature, when  it  may  deem  it  for  the  welfare  of  the  State, 
shall  have  power  to  suspend,  for  a  reasonable  length  of  time, 
the  remedy  which  it  has  furnished  for  the  enforcement  of 
compensation  for  broken  contracts ;  not  to  impair  the  obliga- 
tion of  contracts,  but  simply  to  say  that  for  one  year  we  will 
not  authorise  an  officer  to  levy  on  the  property  of  judgment 
debtors,  and  at  that  time  he  may  collect  one  third  of  the 
amount  due;  another  third  twelve  months  thereafter;  and 
the  balance  in  twelve  months  after  that.    No  liens  are  to  be 
released  or  displaced ;  all  the  property  of  the  debtor  remains 
bound  as  before  for  the  payment  of  his  debts;  the  statute  of 
limitations  is  suspended  in  the  meantime,  so  that  judgment 
creditors  shall  suffer  no  detriment.    All  I  contend  for  is  the 
right  of  the  supreme  power  in  the  State — the  law  making 
power — to  withhold  its  arm  from  the  creditor  until  the  peo- 
ple, by  industry  and  economy,  may  have  a  little  time  to 
recover  from  the  devastations  of  a  war  unparalleled  in  modern 
times;  and,  which  swept  over  Georgia  from  Dade  to  Chat- 
ham, leaving  everywhere  lonely  chimneys  as  sentinels  to  tell 
of  the  ruin  brought  on  the  country.    I  insist  that  such  legis- 
lation, under  the  circumstances  existing  in  our  State,  is  just 
such  as  Chief  Justice  Taney  referred  to  when  he  said :  "  It 
most  reside  in  every  State  to  enable  it  to  save  its  citizens  from 
anjnst  and  hamming  litigation ;  and,  to  protect  them  in  these 
pursuits  which  are  necessary  to  the  existence  and  well-being 
of  every  community."    The  legislature  has  not  interfered 
with  the  obligation  of  the  contracts— that  remains  unchanged. 
It  has  simply  suspended  for  a  given  time  the  application  of 
the  remedy.    Such  legislation  was  deemed  necessary  for  the 
public  welfare  *  and  in  my  opinion  the  law  making  power 
did  not  transcend  its  constitutional  limits ;  did  not  thereby 
impair  the  obligation  of  contracts. , 
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It  would  be  interesting  to  examine  the  leading  cases,  relied 
on  by  those  maintaining  the  other  side  of  this  question,  but 
I  can  only  glance  at  them  now.  In  Sturges  vs.  Crown- 
inshield,  the  question  related  to  a  law  discharging  the  con- 
tract. It  was  held  that  a  state  insolvent  or  bankrupt  law 
was  inoperative  as  to  contracts  which  existed  prioi*  to  its  pas- 
sage. In  Ogden  vs.  Saunders,  the  question  was  as  to  the  effect 
of  such  a  law  upon  a  subsequent  contract.  It  was  adjudged 
to  be  valid,  and  a  discharge  of  the  contract  according  to  its 
provisions  was  held  to  be  conclusive. 

In  Green  vs.  Biddle,  the  controversy  grew  out  of  a  com- 
pact between  the*  States  of  Virginia  and  Kentucky.  The 
Legislature  of  Kentucky  passed  certain  laws  violative  of  this 
compact,  and  the  Court  declared  them  void.  In  Bronson  vs. 
Kinzie,  there  was  a  mortgage  containing  a  power  of  sale. 
Subsequently  the  legislature  required  mortgaged  premises 
to  be  sold  for  not  less  than  two-thirds  their  appraised  value, 
and  allowed  the  mortgagor  a  year  after  the  sale  to  redeem. 
This  was  held  to  be  unconstitutional.  In  McCracken  vs. 
Hayward,  it  was  held  that  an  appraisement  law,  prohibiting 
the  sale  of  personal  property,  under  execution,  for  less  than 
two-thirds  of  its  appraised  value,  so  far  as  it  affected  prior 
contracts,  was  void. 

These  are  the  leading  cases,  and  the  question  of  a  "stay 
law"  was  not  involved  in  any  one  of  them ;  yet  it  is  in  the 
dicta  of  Judges  in  these  cases  that  the  "authority"  is  found  to 
set  aside  a  series  of  acts  of  the  Legislature,  running  through 
a  period  of  six  years. 

As  to  the  case  of  Wilder  vs.  Lumpkin,  in  our  own  Court, 
the  opinion  says,  "  The  Legislature  did  not,  as  we  think, 
intend  this  act  to  have  any  retroactive  effect."  4  Ga.  $.,  210. 
So  that  all  the  learning  of  that  case  is  merely  obiter.  In 
the  Justices,  etc.,vs.  Selman,  6  Ga.  R.,  439,  a  rule  is  quoted  from 
Smith's  Com.,  382,  which  is  regarded  as  opposed  to  a  "stay 
law."  Without  arguing  that  question,  it  is  sufficient  to  say 
that  no  decision  was  made  at  all  affecting  the  question.  The 
question  there  before  the  Court  was  whether  certain  persons 
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were  liable  as  sureties  on  a  guardian's  bond  or  not    That 
was  the  question  decided,  and  nothing  more. 

It  is  insisted,  however,  that  the  "stay  law"   is  obnoxious 
to  the  clause  in  the  constitution  which  prohibits  "retroactive 
laws  injuriously  affecting  any   right  of  the  citizen."    This 
clause  was  not  in  our  constitution   prior  to  1861.     It  was 
then  inserted,  and  with  a  slight  verbal  alteration,  retained  in 
the  constitution   adopted  in  November,   1865.     Why   was 
this  clause  added  to  our  constitution  ?    By  the  old  law,  as 
declared  by  the  Supreme  Court  of  the  United  States,  Cald- 
well vs.  Brett,  3  Dallas  Sep.,  393,  the  States  were  not  prohibi- 
ted by  the  constitution  from  parsing  retroactive  laws,  except 
they  should  thereby  impair  the  obligation  of  contracts.     Free- 
born vs.  Smith,  2  Wallace  R.,  174.    "Retroactive  laws,  how- 
ever unjust,  are  forbidden  by  the  constitution  of  the  United 
States  only  when  they  impair  the  obligation  of  contracts." 
Curtis'  Com.  Ju.  U.  S.  Cts.,  sec.  252.     Doubtless  the  clause 
under  consideration  was  added  to  the  constitution  to  prevent 
the  legislature  from  divesting  vested  rights ;  to  extend  to 
this  class  of  rights  the  same  protection  and  restrictions  as  had 
been  provided   to   preserve    the    inviolability  of  contracts 
Peek's  (Tenn.)  Rep.,  17.     That  it  was  intended  to  apply  to 
and  protect  vested  rights  only,  was  decided  in  effect  by  this 
Court  at  the  last  June  term,  in  the  case  of  O'Kelly  vs.  The 
Athens   Manufacturing  Company.    In  that  case,  O'Kelly 
bad  brought  a  qui  tarn  action  to  recover  a  penalty  for   which 
the  corporation  had  made  itself  liable.    By   the  commence- 
ment of  the  action  an  informer  acquires  an  "inchoate  right/1 
Bk.  St  Mary's  vs.  The  State,  12  Ga.  R.,  475.    The  legisla- 
ture after  the  bringing  of  the  action,  repealed  the  law  under 
*bich  the  penalty  was  incurred,  and  remitted  the  penalty, 
and  thisCourt  held  that  the  cause  of  action  was  gone.    O'Kelly 
insisted  that  the  constitution  protected  "any  right/'  but  was 
answered  that  it  meant  any  vested  right,  and  that,  although 
he  had  an  "inchoate  right,"  it  was  not  such  a  "right"  as  the 
constitution  protected  against  "retroactive  laws."    Here,  at 
the  invitation  of  the  legislature,  O'Kelly  had   employed 
counsel,  became  liable  for  both  fees  and  cost,  had  instituted 
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his  action,  which  authorized  him  to  prosecute  it  to  the  exclu- 
sion of  all  others;  and  under  the  law,  was  entitled  to  one-half 
the  penalties,  for  which  the  corporation  was  liable;  had 
acquired  an  "inchoate  right;"  yet  he  was  turned  out  of  Court 
by  the  operation  of  a  "retroactive  law."  How  much  stronger 
is  O'Kelly's  case  than  the  one  we  are  considering."  In  his 
case,  his  ''inchoate  right"  was  not  only  "injuriously  affected" 
but  he  was  entirely  deprived  of  all  "right"  by  the  "retroac- 
tive" repealing  statute.  ~ 

I  observe,  in  looking  over  the  opinion  as  written  out  in 
O'Kelly's  case,  that  the  decision  is  placed  almost  exclusively 
on  the  ground  that  the  suit  was  not  brought  in  the  proper 
name.  x  It  is  true  that  the  decision  was  placed  on  this  ground* 
but  I  am  sure  my  learned  brethren  will  agree  with  n*e  in 
stating  that  the  other  point  was .  considered  and  decided  as 
herein  stated ;  and  they  will  also  recollect  how  reluctantly  I 
concurred  in  that  decision.  In  fact,  I  reserved  the  right  to 
dissent,  if,  upon  examination  and  reflection,  I  could  not  bring 
myself  to  agree  with  them.  Upon  further  reflection!  I  con- 
cluded that  the  decision  was  right,  and  did  not  dissent  there- 
from. (This  paragraph  added  since  I  saw  the  opinion  in 
December.) 

But  I  deny  that  any  one  has  a  vested  right  in  any  particu- 
lar remedy.  In  28  Georgia  Reports,  350,  (Lockett  vs. 
Usry,)  our  Court  say :  "  If  the  Legislature  see  fit  to  alter  the 
law  as  to  the  manner  of  pleading,  either  at  law  or  in  equity, 
or  in  any  summary  or  anomalous  proceeding,  and  the  statute 
takes  effect  before  the  defence  is  made,  the  party  must  con- 
form .  to  the  new  rule.  And  he  cannot  complain  of  having 
been  deprived  of  a  vested  right.  There  is,  we  apprehend,  no 
such  thing  as  a  vested  right  in  remedies.  All  the  Courts  say 
is,  that  the  Legislature  cannot  so  change  the  remedy  as  to 
render  it  nugatory."  This  was  a  case  where  the  proceedings 
were  instituted  under  the  rent  laws,  and  pending  the  action 
the  "  intruder's  statute  "  was  passed,  and  the  proceedings  were 
changed  so  as  to  conform  to  the  provisions  of  this  etatate; 
the  party,  say  the  Court,  "must conform  to  the  new  rale." 
See,  also,  Johnson  vs.  Kookagey,  23  Ga.  -R->  184,  where  the 
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Courts  say;  "statutes  changing  a  man's  remedy  have  never 
been  held  unconstitutional."  These  authorities  seem  to  me 
to  be  conclusive.  I  think  that  a  "  stay  law  "  is  not  such  a 
retroactive  law  as  the  constitution  prohibits. 

If  an  apology  were  necessary  for  the  length  of  this  opin- 
ion, it  might  be  found  in  the  importance  of  the  question,  and 
the  great  and  varied  interests  depending  upon  its  decision. 
The  fact,  also,  that  a  majority  of  the  Court  are  against  me 
tends  to  make  me  distrustful  of  my  own  opinion.  I  have, 
therefi>ref  preferred  to  let  the  sages  of  the  law  be  heard  rather 
than  my  own  individual  views.  I  felt  that  I  could  thus  give 
more  strength  to  the  views  I  advocate  than  by  giving  simply, 
in  my  own  language,  the  reasons  which  control  my  opinion 
in  opposition  to  that  of  my  learned  brethren.  I  have  quoted 
from  our  law  writers  very  freely,  and,  to  my  own  mind,  have 
established  very  satisfactorily  the  proposition  that  "a  stay 
law  is  constitutional." 

Note. — This  opinion,  except  some  slight  additions  and 
modifications,  was  prepared  during  the  summer  and  fall 
vacations  of  1867.  I  deem  it  proper  to  make  this  statement 
on  account  of  what  has  subsequently  transpired. 

Walker,  J. 
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Roe,  casual  ejector,  and  Jno.  D.  Field,  Junior,  tenant  in 
possession,  plaintiff  in  error,  vs.  Doe,  tz  dem.  of  Wil- 
lard  Boynton,  administrator  of  DaVid  B.  Squires, 
deceased,  et  al.,  defendants  in  error. 

When  a  case  has  been  fairly  submitted  to  the  Jury  upon  the  evidence, 
and  no  error  in  the  charge  of  the  Court  is  alleged,  and  the  verdict  is 
not  manifestly,  and  decidedly,  against  the  evidence,  this  Court  will  not 
control  the  discretion  of  the  court  below,  in  refusing  to  grant  a  new 
trial. 

Ejectment.  Motion  for  new  trial.  Decided  by  Judge 
Irwin.     Lumpkin  Superior  Court.    April  Term,  1867. 

This  was  ejectment,  on  the  demises  of  Boynton,  adminis- 
trator of  David  B.  Squires,  et  al.,  for  land — lot  No.  1028, 
12th  District  and  1st  Section  of  said  county,  and  for  mesne 
profits. 

The  evidence  was  as  follows : 

1st.  Copy-grant  from  the  State  to  David  B.  Squires,  dated 
11th  August,  1834,  for  said  lot,  (read  without  exception.) 
2d.  Certified  copy  of  order  and  letters  of  administration  on 
the  estate  of  said  Squires  to  said  Boynton,  administrator, 
dated  the  3d  of  March,  1845,  and  an  order  for  the  sale  of 
said  Squire's  real  estate,  dated  the  4th  of  May,  1846.  3d. 
A  deed  for  said  lot,  from  said  Boynton,  as  such  administra- 
tor, to  Isaac  J.  Cowl  (plaintiff,)  dated  the  4th  of  June,  1861. 
4th.  An  order  from  Jno.  D.  Field,  Sr.,  to  Early,  Sheriff  of 
said  county,  and  his  successors  in  office  to  make  a  deed  to 
Jno  D.  Field,  Jr.,  for  said  lot  of  land,  "  if  the  purchase 
money  be  paid/'  dated  the  24th  of  May,  1859. 

The  plaintiff  then  examined  as  a  witness  Lewis  Ralston. 
He  testified  as  to  the  locus  in  quo,  and  that  Jno.  D.  Field, 
Jr.,  was  in  possession  of  said  lot  when  the  suit  was  brought, 
and  that  the  lot  was  worth  for  rent  $20  00  to  $25  00  per 
annum. 

Upon  cross-examination  he  stated  that  he  had  thought 
hard  of  the  defendant,  Field,  Jr.,  for  ousting  him  from  said 
lot  in  1840  or  1845,  and  had  consulted  counsel  about  it;  he 
and  defendant  took  possession  together    in   1840;  witness 
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asked  Jno.  D.  Field,  Sr.,  for  permisson  to  occupy  said  lot, 
and  he  said  he  had  allowed  Field,  Jr.,  to  have  a  potatoe  patch 
thereon,  in  1840;  the  witness  and  defendant  took  possession 
then ;  Field,  Jr.,  built  a  barn  and  cleared  and  fenced  a  field 
go  the  lot ;  bat  Field,  Jr.,  never  claimed  the  title  till  1852, 
when  the  General  Assembly  passed  an  act  as  to  color  of  title ; 
before  that  he  had  frequently  disclaimed  title  thereto. 

After  coming  from  the  stand  the  witness  asked  to  go  back 
and  correct  a  mistake.  He  then  testified  that  he  and  defend- 
ant took  possession  after  March  Term,  1845,  of  this  Court; 
that  Jno.-D.  Field,  Sr.,  bid  off  the  lot  at  one  dollar,  and  that 
the  improvements  on  it  were  worth  $ . 

J  as.  1*.  Ho  well,  testified,  that  in  1854  defendant  told 
him  he  knew  not  whether  he  had  a  title  to  said  lot  or  not, 
and  that  the  crop  of  that  year,  a  good  one,  had  cost  him  lit- 
tle or  ^nothing ;  that  he  cultivated  said  lot  that  year  as  tenant 
of  defendant,  and  paid  him  rent  therefor. 

Wm.  Everett  testified,  that  he  cultivated  the  lot  in  1864, 
and  the  rent  for  that  year  was  worth  fifty  dollars.  Plaintiff 
closed. 

The  evidence  for  the  defendant  was  this : 

A  receipt  from  J.  S.  Cbastain,  former  Sheriff  of  Lumpkin 
county,  in  these  words :  "  Received  of  Jno.  D.  Field  four 

,  for  lot  1028,  12,  1,  sold  on  the  7th  November,  1843. 

This  10th  October,  1846.  J.  S.  Chastain, 

Former  Sheriff  Lumpkin  County," 

And  an  entry  from  the  Sheriff's  books,  made  by  said 
Chastain,  saying  lot  No.  1028,  12,  1,  was  sold  to  Jno.  D. 
Field,  Jr.,  on  the  7th  day  of  November,  1843. 

The  jury  found  for  the  plaintiff  the  premises  in  dispute, 
and  $ for  mesne  profits. 

There  being  no  record  (but  only  an  agreed  statement  of 
facts,)  what  the  Court  charged  is  not  shewn.  But  a  motion 
for  new  trial  was  made  by  defendant's  attorney,  upon  the 
grounds,  that  the  verdict  was  against  the  evidence,  etc.,  and 
against  the  charge  of  the  Court,  in  this,  that  the  Court  charged 
the  jury,  that  the  Sheriffs  entry  in  his  book,  of  the  purchase 
of  said  lot  by  the  defendant,  and  the  receipt  of  said  Sheriff 
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to  defendant  for  the  payment  of  the  purchase  money  were 
color  of  title,  and  if  defendant  had  held  said  land  under 
bona  fide  claim  of  right  for  the  term  of  seven  years  subse- 
quently to  the  19th  of  January,  1852,  the  plaintiff  could 
not  recover,  for  defendant  then  has  a  perfect  title.  The 
Court  refused  a  new  trial,  and  this  is  assigned  for  error. 

Weir  Boyd  and  Jno.  A.  Wimpey,  for  plaintiffs  in  error. 

H.  P.  Bell,  for  defendants  in  error. 

Warner,  C.  J. 

The  error  assigned  in  this  case  is  the  refusal  of  the  Court 
below  to  grant  a  new  trial.  It  is  a  well  settled  rule  of  this 
Court,  when  a  case  has  been  fairly  submitted  to  the  jury 
upon  the  evidence,  and  no  error  in  the  charge  of  the  Court 
is  alleged,  and  the  verdict  is  not  manifestly,  and  decidedly, 
against  the  evidence,  that  it  will  not  control  the  discretion  of 
the  Court  below,  in  refusing  to  grant  a  new  trial.  We 
find  nothing  in  this  record  which  makes  this  case  an  excep- 
tion to  that  general  rule.  The  jury  are  to  judge  of  the  cred- 
ibility of  the  witnesses  for  the  plaintiff,  as  well  as  for  the 
defendant.  There  is  sufficient  evidence  in  the  record  to  sus- 
tain the  verdict,  and  as  the  Court  below  was  satisfied  with  it, 
we  will  not  disturb  it.  Let  the  judgment  of  the  Court 
below  be  affirmed. 
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Johk  C.  Clark,  plaintiff  in  error,  vs.  The  State  of  Geor- 
gia, defendant  in  error. 

It  is  incumbent  on  the  State,  in  criminal  cases,  to  prove  every  accusa- 
tion it  makes ;  the  testimony  must  convince  the  understanding  beyond 
a  reasonable  doubt. 

Anon.  Motion  for  new  trial.  Decided  by  Judge  Irwin. 
Fannin  Superior  Court.     October  Term,  1867. 

John  C.  Clark,  Jno.  Cain,  Pinckney  Fortner,  Martin 
Barns,  Wm.  Evett,  Elias  Mario  w  and  Jesse  Black  well  were 
indicted  for  burning  the  dwelling  house  of  Joshua  J.  New- 
berry on  the  28th  of  November,  1864.  The  indictment 
charged  that  the  house  was  in  the  country,  and  that  no  one 
was  in  it  at  the  time  of  the  burning.  It  did  not  state  whether 
the  burning  was  in  the  day  or  night. 

Clark  alone  was  tried.  The  burning,  etc.,  was  proved. 
As  to  who  did  it,  and  under  what  circumstances,  the  testi- 
mony was  as  follows : 

Mrs.  Mahala  Newberry  said  they  put  fire  into  her  bed| 
tbey  called  each  other's  names,  calling  one  Brown,  whom  she 
since  learned  was  BlackWtell.  She  did  not  know  that  Clark 
was  there  at  the  burning,  which  was  between  daylight  and 
arorise,  but  be  was  there  the  night  before.  Pinckney  Fort- 
ner was  one  of  the  party  who  came  the  night  before;  they 
went  off  towards  Martha  Davis'  house,  and  witness  saw  the 
light  rise  from  that  house. 

James  Payne  testified  that,  on  the  day  of  the  burning,  the 
crowd  passed  his  house  going  from  the  direction  of  New- 
berry's; Clark  was  with  them ;  they  had  a  sheet  with  some 
wool  and  leather  tied  up  in  it;  they  were  going  towards 
Clark's;  they  had  something  in  their  bosoms  and  pockets, 
which  witness  thought  was  twisted  yarn,  but  witness  did  not 
dee  Clark  with  anything. 

James  A.  Newberry  testified  that  he  met  Clark  and  eight 
or  nine  others  going  towards  his  father's ;  Clark  asked  him 
where  were  his  father  and  brother,  and  witness  said  they  were 
cradling.    Witness  was  scared.    They  told  witness  to  go  to 
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Lovingood's,  which  was  in  sight,  and  stay  till  they  came. 
Witness  went  a  little  way,  and  then  ran  about  three  miles, 
and  went  down  to  the  settlement.  When  witness  met  this 
party  it  was  on  the  evening  before  the  fire,  about  one  mile 
from  his  father's,  and  when  the  sun  was  about  half  an  hour 
high.  Witness  knew  none  of  them  except  Clark ;  he  led  the 
party  and  did  the  talking. 

Witness'  father  had  two  raw-hides,  some  wool,  and  some 
tanned  leather  in  a  trough  at  home.  Clark  had  an  army 
gun  and  a  pistol ;  he  made  no  threats,  but  witness  was  scared,' 
because  they  had  been  knocking  men  in  the  head.  The  party 
wore  gray  coats. 

Martha  Newberry  testified  that  a  broad-cloth  coat,  some 
spun  wool,  knives  and  forks,  three  raw-hides,  some  wool  and 
some  tanned  leather  were  taken  off  by  the  party  from  her 
father's. 

Jane  Newberry,  daughter-in-law  of  Joshua  Newberry, 
testified  that  Clark  and  Cain,  with  ten  others,  were  drinking  on 
Saturday ;  they  came  to  witness'  house,  and  ordered  her  to  get 
away  by  Sunday.  Clark  and  Cain  were  very  drunk,  and  said 
they  would  burn  Newberry's  house  and  others.  Upon  cross- 
examination  she  said  she  was  unfriendly  with  Clark,  because 
he  caused  her  house  to  be  burned,  that  the  party  said  they 
were  Capt.  Carder's  men ;  they  looked  like  soldiers.  Black- 
well  seemed  sorry  that  they  treated  witness  so,  and  said  they 
were  drinking ;  Pinckney  Fortner  said  he  was  at  the  fire,  and 
got  some  of  the  wool,  and  paid  witness  for  it. 

Martha  Payne  testified  that  Clark,  Burns,  and  the  others 
of  the  party  passed  her  house,  with  wool  and  spun  thread, 
rawhides  and  leather,  but  Clark  had  none.  Her  house  was 
about  five  miles  from  Newberry's. 

On  behalf  of  the  defendant  Martin  S.  Burns  testified  that 
he  and  Clark  were  in  the  1 1th  Georgia  Cavalry,  attached  to 
Harrison's  brigade,  in  Capt.  Kelly's  company,  and  stationed 
near  Jonesboro,  Georgia.  Burns  heard  that  his  house  was 
burned,  and  Lieutenant  Alison  gave  him  and  Clark  permis- 
sion to  go  home  for  twenty  days.  After  two  weeks  Capt. 
Kelly  came  to  Dahlonega,  Burns  and  Clark  were  transferred 
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for  two  weeks  under  Capt*  Carder.  Lieut.  Sibley  was  Third 
Lieutenant  under  Capt.  Carder*  Carder  commanded  that 
poet  under  Gen.  Reynolds.  Carder  had  to  go  to  Athens,  and 
told  Sibley  to  forage  about  the  mountain  till  his  return. 
The  squad  which  Sibley  commanded  sometimes  had  twelve 
or  fifteen,  and  sometimes  thirty  persons.  The  squad  consis- 
ting of  eleven  men,  were  at  Lovingood's.  Sibley  ordered  all, 
except  Burns  and  Clark,  to  go  and  break  Newberry  up. 
John  Cain,  Pinckney  Fortner,  William  Evett,  Jesse  Black- 
well,  Samuel  Tillory,  John  Gun,  and  John  Mullins  received 
these  orders  about  day ;  they  were  gone  about  an  hour  and  a 
half,  came  back  and  said  they  had  burnt  Newberry's  house. 
Sibley  said  it  was  all  right ;  he  was  recognized  and  obeyed 
as  an  officer.  Witness  said  that  he  saw  Fortner  have  some 
wool-rolls  and  some  raw-hides,  but  did  not  see  Clark  have 
any,  and  did  not  hear  Clark  make  the  threats  testified  to  by 
Jane  Newberry. 

Benjamin  C.  Chastain  testified  that  he  knew  Carder,  that 
he  was  recognised  as  a  Captain  in  the  Confederate  servioe, 
and  Sibley  as  a  Lieutenant,  under  Gen.  Reynolds,  who  com- 
manded North-East  Georgia.  Capt.  James  Kelly  testified 
that  Carder  was  a  commissioned  Captain,  and  that  Burns 
and  Clark  were  put  under  him  by  orders  emanating  from 
Gen.  Reynolds.  > 

The  State  reintroduced  a  witness,  who  testified  that  Burns 
was  asked  by  Mrs.  Newberry  why  he  burnt  her  house,  and 
replied  that  Sibley  was  away  that  day,  that  they  volunteered, 
and  Sibley  said  he  would  not  go. 

What  was  the  charge  of  the  Court  does  not  appear.  The 
Jury  found  Clark  guilty  in  the  second  degree. 

His  Attorney  moved  for  a  new  trial,  upon  the  grounds 
that  the  verdict  was  contrary  to  law,  the  charge  and  the 
evidence,  because  of  newly  discovered  evidence,  and  because 
the  Court  erred  in  overruling  the  exception  to  the  indictment 
that  it  did  not  charge  whether  the  burning  was  in  the  day- 
time or  at  night. 

When,  if  ever,  this  exception  was  taken,  does  not  appear. 
Nor  does  the  record  disclose  what  new  evidence  had  be^ 
14 
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discovered.    The  Court  refused  a  new  trial,  and  for  this  the 
case  comes  up. 


Weir  Boyd,  for  plaintiff  in  error. 

N.  B.  Knight,  Solicitor  General,  for  the  State. 

Harris,  J.      -* 

If  Clarke,  the  defendant,  was  really  guilty  of  burning  the 
dwelling  house  of  Newberry  in  the  country,  the  testimony 
when  taken  together  and  carefully  analyzed  neither  posi- 
tively nor  presumptively  establishes  the  fact  beyond  a  reason* 
able  doubt.  It  is  incumbent  on  the  State  to  prove  every  accu- 
sation she  makes;  the  testimony  must  convince  the  under- 
standing beyond  a  reasonable  doubt.  This  she  failed  to  do 
in  this  ease. 

There  is  not  only  no  positive  testimony  of  Clark's  burn- 
ing the  house  or  participation  in  it — but  the  positive  testi- 
mony of  Burns  that  Clark  and  himself  were,  by  military 
orders,  kept  behind,  and  a  squad  of  Confederate  soldiers 
whose  names  are  given  by  witness,  were  ordered  forward  by 
Lieutenant  Sibley  in  command,  to  burn  the  house  for  which 
act  defendant  was  indicted  and  convicted. 

A  very  important  question  could  well  have  been  sprung 
upon  the  Court  in  this  case,  which  should  have  been  decisive 
of  it  in  my  opinion,  whether  Clark  burned  the  house  or  not* 

The  act  was  unquestionably  one  of  war,  against  a  sup- 
posed enemy ;  it  was  ordered  by  an  officer  in  command,  and 
the  private  could  but  obey.  What  else  did  he  dare  do? 
He  cannot  stop  to  question  the  authority  of  his  superior  ! 
Obedience  or  death  are  the  alternatives  in  military  govern- 
ment in  such  cases.  Military  government  is  but  another  name 
for  an  absolute  despotism ;  the  subordinate  almost  always. acts 
under  coercion ;  his  acts  are  the  acts  of  others  for  whiph  in 
the  clear  light  of  common  sense,  he  cannot  be  held  answera- 
ble in  the  municipal  tribunals  of  the  State. 
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If  it  be  true  that  he  burned  the  house  of  Newberry,  1 
by  the  command  of  his  superior  officer  in  the  usual  oou 
of  prosecuting  war,  he  should  have  been  acquitted,  not  <x 
victed.    Let  a  new  trial  be  had. 


Robebx  O'Babb,  plaintiff  in  error,  vs.  Alexander  a 

Trammell,  defendants  in  error. 

1.  A  letter  written  by  a  party  to  his  attorney  stating  that  he  was  sick  i 

BDtble  to  travel,  and  asking  the  postponement  of  the  trial  of  his  ct 

is  not  a  good  showing  for  a  continuance. 
1  An  attorney  is  bound  to  exercise  reasonable  care,  skill  and  diligei 

in  attending  to  the  business  of  his  client,  and  is  liable  in  case  he  fail 

do  so. 

3.  Where  judges  and  lawyers  differ  as  to  what  the  law  is  upon  a  gi 
state  of  facts,  it  is  not  error  in  the  Court,  in  such  a  case,  to  refuse 
charge  "that  if  the  statute  is  plain,  then  it  is  not  an  intricate  legal  qt 

tion." 

4.  Although  the  charge  of  the  Court  may  not  be  strictly  correct,  yet 
from  the  whole  case,  it  appears  that  justice  has  been  done,  a  new  ti 
should  not  be  granted. 

o.  After  a  verdict  has  been  rendered,  a  juror  will  not  be  heard  to  ; 
peach  it.    This  is  well  settled. 

6.  A  jury,  while  confined  in  the  investigation  of  a  case,  should  be  fu 
ishedwith  refreshments  only  by  the  direction  of  the  Court  j  and  if  th 
he  competent  evidence  that  any  refreshments  were  furnished  with 
stch  direction  of  the  Court,  it  might  be  a  good  ground  for  a  new  tr 

7.  To  entitle  a  party  to  a  new  trial  on  the  ground  of  newly  diseove 
evidence,  it  should  appear  that  material  evidence  relating  to  new  i 
material  facts  has  been  discovered  after  the  rendition  of  the  verd 
The  subsequent  discovery  of  the  materiality  of  facts  previously  kjic 
and  understood,  is  not  sufficient. 

Case,  Tried  before  Judge  Milner.  Motion  for  n 
trial,  decided  by  Judge  Undekwood.  Floyd  Superior  Cou 
July  Term,  1867. 

John  T.  Alexander  and  Wm.  T.  Trammell,  Attorneys 
Law,  made  and  delivered  to  O'Barr  their  receipt  for  the  f 
lowing  note: 

"$546,98.    By  the  twenty-fifth  day  of  December  next 
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promise  to  pay  Robert  O'Barr  or  bearer,  Five  hundred  and 
forty-six  dollars  ninety  eight  cents,  for  work  done  on  hotel, 
with  interest  from  date.     May  17th,  1851. 

L.  J.  HILBURN." 

They  brought  suit  on  it  for  O'Barr  against  Hilburn,  in 
Floyd  Superior  Court,  averring  therein  that  the  considera- 
tion of  said  note  "was  carpenter's  work  done  by  petitioner, 
his  agents,  servants  and  journeymen,  on  the  building  known 
as  the  Hilburn  House  in  the  city  of  Rome,  in  said  county, 
which  hotel  is  situated  on  premises  (here  at  length  fully 
described  by  metes  and  bounds)  and  for  which  a  lien  was  filed/' 
etc.,  making  by  the  writ,  and  an  amendment  of  it,  a  case  for 
a  mechanic's  lien  on  said  premises. 

The  case  went,  by  consent,  to  the  appeal.  At  the  trial 
they  obtained  a  verdict  for  the  principal  and  interest  with  a 
lien  on  the  one  undivided  fourth  of  said  house  and  premises, 
and  judgment  was  accordingly  entered  on  the  7th  of  Decem- 
ber, 1855. 

But  the  money  was  not  collected,  and  because  of  this  fail- 
ure to  collect,  O'Barr  sued  Alexander  and  Trammell.  When 
this  suit  was  filed,  does  not  appear  by  the  record,  but  the 
process  thereon  was  dated  19th  of  October,  1858. 

At  the  trial  of  this  case,  plaintiff's  attorneys  moved  for  a 
continuance,  stating  in  their  place  that  plaintiff  was  absent 
and  they  could  not  so  well  conduct  the  trial  without  his  pres- 
ence and  aid ;  that  the  plaintiff  had,  for  some  time  past,  resided 
in  St.  Louis,  Missouri,  and,  by  his  letters,  induced  them  to 
believe  that  he  would  be  present  at  the  trial,  until  about  the 
time  the  Court  convened,  they  received  from  him  a  letter 
mailed  and  purporting  to  have  been  written  in  St.  Louis,  sta- 
ting that  he  was  sick  and  unable  to  travel,  and  asking  a  post- 
ponement of  the  trial  till  he  could  come.  The  motion  was 
overruled  and  the  case  proceeded. 

Plaintiff's  attorneys  read  in  evidence  said  suit  of  O'Barr 
vs.  Hilburn  and  the  accompanying  lien-papers,  etc.  They 
then  introduced  the  following  oral  evidence : 

Thomas  G.  Watebs  testified  that,  he  was  Sheriff  of  Floyd 
county  in  1853  and  1854;  that  said  Hil  burn's  shares  and 
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interest  in  said  House  were  sold  by  witness  at  Sheriff's  sale. 
This  left  Hilburn  insolvent ;  the  other  fi.fa8.  against  him  were 
returned  nulla  bona.  Twelve  of  said  shares  were  sold  in  May, 
1853,  for  upwards  of  $1,000.00,  and  the  balance  of  Hilburn's 
interest  in  said  House  was  sold  not  long  before  or  after  said 
last  date. 

Trammell,  one  of  these  defendants,  controlled  some  of  the 
fifas.  which  were  levied  on,  and  sold  said  shares  and  ordered 
the  levies  made ;  he  bought  some  of  said  twelve  shares  at 
said  Sheriff's  sale  in  May;  his  bid  was  $515.00,  but  he  paid 
over  only  $75.00,  saying  that  he  had  other  fi.  fas.  to  take  the 
balance  of  his  bid. 

The  money  paid  to  witness  as  Sheriff,  say  about  $400.00, 
was,  by  order  of  Court,  applied  to  an  old  fi.  fa.  controlled  by 
Col.  Akin.  Trammell  knew  how  the  money  was  applied, 
and  paid  over  the  $75.00  to  satisfy  Akin's  demand ;  but  so 
as  witness  recollected,  he  did  not  claim  any  of  the  money  for 
CUarr.  Trammell  had  Akin's  fi.  fa,  levied  on  the  prop- 
erly. The fL  fas.  and  execution  docket  being  lost,  witness 
could  not  tell  what  fi.  fas.  got  the  balance  of  the  money,  but 
it  was  all  paid  to  fi.  fas.  against  Hilburn.  The  fi.  fa.  which 
sold  the  twelve  shares  was  Morton  &  Courtenay  vs.  L.  J. 
Hilburn.  All  the  purchasers  paid  their  bids  except  Tram* 
mdl. 

R.  D.  Habvey  testified  that  an  order  of  Court  was  taken 
at  August  Term,  1853,  requiring  the  Sheriff  to  pay  to  Warren 
Akin,  as  attorney,  417.50  on  a  fi.  fa.  in  favor  of  Baker  &  Hart 
vb.  Hilburn  and  said  fi. fa.  was  charged  to  Trammell,  defendant, 
on  the  execution  docket,  4th  of  October,  1853,  •  and  this  was 
the  last  entry  as  to  said  fi.  fa.  He  knew  the  facts  by  an 
examination  of  the  records  before  they  were  lost. 

Daniel  S.  Printup  testified  that  he  controlled,  as  attor- 
ney,/, /a*,  against  Hilburn,  about  the  time  of  the  May  sales ; 
Hilburn,  about  that  time,  became  insolvent.  Many  fi.  fas. 
against  him  were  returned  nulla  bona,  and  he  continued 
insolvent  till  this  suit  was  brought.  Hilburn  left  Floyd 
county  about  that  time ;  has  now  a  valuable  settlement  of 
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land  in  bis  possession  in  one  of  the  upper  counties,  but  wit- 
ness did  not  know  whether  he  had  paid  for  it. 

W.  T.  Trammell,  defendant,  testified  that  he  failed  to 
claim  said  money  for  O'Barr,  beoause  O'Barr,  and  Alexander 
and  Trammell,  as  his  attorneys,  were  claiming  a  lien  on  the 
whole  building  and  premises,  and  not  on  Hil  burn's  interest 
only,  and  he  thought  they  would  sustain  the  lien  on  the 
whole,  and  because  hiafi.fas.  were  against  Hilburnonly  and 
could  not  bind  the  interests  of  the  other  part  owners,  he 
thought  by  letting  the  said  iqoney  go  to  said fi.  fas*  he  would 
eventually  get  O'Barr's  money  ont  of  the  interest  of  the  other 
part  owners ;  but  he  knew  Hilburn  did  not  own  the  whole 
house. 

Hilbumnow  is  in  possession  of  a.  good  settlement  of  land 
in  Catoosatouaty ;  bhfr  witness  did  not  know  whether  it  was 
paid  for.  He  paid  out  all  of  his  bid  to  plaintiff's  in  JL  fas* 
against  Hilburn,  which  plaintiff's  witness  represented,  exoept 
the  $75.00  that  was  coming  to  witness  individually,  and  was 
paid  back,  to  him  by  George.  S.  Black. 

Col.  Warkbn  Akin  testified  that  he  represented  the 
other  part  owners  in  the  hotel  in  resisting  O'Barr's  lien, 
and  he  believed,  till  the  Supreme  Court  decided  the  con- 
trary, thai  said  O'Barr  had  no  lien,  and  he  thinks  Messes. 
Wright  and  Shropshire,  his  associate  attorneys,  had  the  same 
opinion. 

Judge  Jno.  W.  H.  Underwood  testified  that,  as  he  recol- 
lected, the  first  time  they  went  into  a  trial  of  O'Barr  vs.  Hil- 
burn, Judge  Irwin,  presiding,  ruled  that  O'Barr,  being  a 
sub-contractor,  had  no  lien ;  but  the  case  was  then  transferred 
to  the  appeal  by  consent,  and  on  the  appeal  Judge  Trippe 
held  the  contrary ;  that  he  thought  between  the  attempted 
trial  and  the  appeal  trial  the  Supreme  Court  had  made  ¥on*e 
decision,  from  which  they  inferred  that  they  would  sustain 
the  lien  on  Hilburn's  interest. 

It  was  admitted  that  Alexander  and  Trammell  represented 
O'Barr  in  Hilburn  vs.  O'Barr  in  the  Supreme  Court,  and 
that  that  Court .  confirmed  the  judgment  giving  a  lien  on 
Hilburn's  interest  only.    (See  19th  Ga.,  691.) 
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Sometime  daring  the  trial,  defendant's  attorneys  wrote  on 
the  declaration  a  plea  of  the  statute  of  limitations,  but  did 
not  give  plaintiffs  attorneys  notice  of  filing  this  new  plea. 

Plaintiff's  attorneys  requested  the  Court  to  charge  the 
Jury  "If  the  statute  authorizing  the  mechanic  to  claim  the 
money  on  sale  of  property  by  other  JLfas.  is  plain,  then  it  is 
not  an  intricate  legal  question." 

The  Court  refused  so  to  charge,  but  charged  that,  to  render 
an  attorney  liable  for  a  mistake,  he  must  have  been  grossly 
at  fault  or  grossly  negligent;  he  is  not  answerable  for  error 
in  judgment  upon  points  of  new  occurrence  or  of  nice  or  doubt- 
ful construction.  If  the  Jury  believe  from  the  evidence  that 
CFBar*  claimed  and  recorded  a  lien  on  the  whole  house  and 
tat,  a*d» Usiftted  thai,  Hilburn  was  merely  an  ageat  for  th* 
Hotd  Company,  and  if  the  Jury  shall  further  ^nd,  from  the 
evidence,  that  the  Circuit  Judge  decided  that  thefe  was  no 
lien  on  the  house  and  lot,  and  if  the  evidence  6hQW8  that  the 
money. raised  from  the  sale  of  Hilburn's  interest  in  the  house 
was  paid  out  by  order  and  judgment  of  the  Court  to  other 
ji./ot.  and  if  the  evidence  shows  that  other  competent  attor- 
neys believed  that  no  other  lien  existed  in  favor  of  0*Barr ; 
if  all  of  these  facts  exist,  they  are  to  be  considered  by  the  Jury 
in  determining  the  question  of  reasonable  skill  or  gross  negli- 
gent 

The  verdict  was  for  the  defendants,  the  jury  having  staid 
out  some  time. 

There  was  a  motion    for   new  trial  on  the  following 
grounds: 

1st,  2d,  3d.  Verdict  contrary  to  the  evidence,  etc. 

4th.4  Because  the  officer  in  charge  of  the  jury  told  them 
thattfce «Jttdge  had  said  that,  unless  they  soon  agreed,  he  would 
keep  them  there  a  week  or  two  without  food,  and  by  this,  the 
jury  was  unduly  influenced. 

5th.  Because  a  quart  of  whisky  was  furnished  to  and  drunk 
by  the  jury  (before  they  agreed  on  a  verdict)  without  the 
knowledge  of  plaintiff  or  his  attorneys. 

6th  and  7tb.  Because  the  Court  erred  in  refusing  to  charge 
as  requested,  and  in  charging  as  he  did. 
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8th.  Because  plaintiff  was  absent  on  account  of  sickness, 
and  had  he  been  present,  he  could  and  would  have  proved  by 
Daniel  S.  Printup,  Esq.,  who  was  in  attendance  on  said  Court, 
that  plaintiff  first  discovered  the  existence  of  his  cause  of 
action  against  defendants,  and  their  fraud  and  failure  to  claim 
said  money,  not  over  one  month  before  this  suit  was  brought. 
This  was  unknown  to  plaintiff's  attorneys  till  after  the  trial, 
and  they  knew  nothing  of  the  plea  of  the  statute  of  limitations 
till  this  term. 

The  4th  and  5th  grounds  were  supported  by  Anthony,  one 
of  the  jury,  by  an  affidavit,  stating  that  the  jury  sent  word 
to  Judge  Milner  that  they  could  not  agree,  and  that  many  of 
the  jury  understood,  from  the  reply  of  the  officer  having 
charge  of  them,  that  they  would  be  kept  there  one  or  two 
weeks  without  food  unless  they  agreed ;  that  when  they  first 
went  out,  most  of  them  were  for  finding  for  plaintiff,  and  before 
they  agreed,  a  quart  of  whisky  was  furnished  to  them  and 
they  drank  most  of  it. 

It  was  admitted  that  the  jury  themselves  sent  for  the 
whisky. 

The  eighth  ground  was  supported  by  an  affidavit  by  0*Barr 
made  in  Floyd  county  that  be  had  been  confined  to  his  bed 
by  a  spinal  affection  and  thus  kept  from  coming  to  the  Court 
in  time  for  the  trial ;  he  came  as  soon  as  he  could,  but  it  was 
too  late ;  that  had  he  been  present  he  would  have  sworn,  (and 
he  would  have  had  Col.  Printup  also  testify,)  that  he  did  not 
know  of  his  right  to  hold  defendants  liable  for  their  negli- 
gence, etc.,  aforesaid,  till  about  a  month  before  his  suit 
against  them  was  brought,  and  that  his  counsel  did  not  know 
these  facts  till  after  the  trial :  by  an  affidavit  by  R»  D.Har- 
vey,  Esq.,  one  of  O'Barr's  attorneys  stating  that  he  knew  not 
said  frets,  stated  in  O'Barr's  affidavit,  till  after  the  trial,  and 
knew  not  of  the  plea  of  the  statute  of  limitations  till  some- 
time during  the  trial :  by  an  affidavit  of  Daniel  S.  Printup, 
Esq.,  stating  that  shortly  before  O'Barr's  suit  against  these 
defendants  was  brought,  he  told  O^Barr  that  these  defend- 
ants should  have  claimed  said  money  raised  by  the  Sheriff, 
and  they  were  liable  to  him  for  neglect ;  O'Banr  seemed  sur- 
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as  if  this  was  the  first  he  knew  of  it,  he  did  not  recol- 
lect when  this  conversation  took  place,  it  was  not  so  long  as 
three  or  four  years  before  the  commencement  of  this  suit,  bat 
he  thought  it  was  a  short  time  only  before  that,  and  that  he 
did  not  tell  plaintiff's  attorney  of  this  before  said  trial. 

Judge  Milner  having  left  before  the  Court  adjourned,  Judge 
Underwood  was  then  presiding,  and  was  related  to  Tram- 
mell. For  this  he  was  not  willing  to  hear  it,  though  counsel 
consented*  The  motion  was  postponed,  by  order,  till  Judge 
Milner  could  hear  it,  at  Chambers,  at  Floyd  adjourned  term, 
1867.  Milner  not  being  at  that  Court,  by  consent  of  coun- 
sel, Judge  Underwood,  there  presiding,  heard  the  motion,  and 
idused  the  new  trial. 

Error  was  assigned  upon  this  refusal,  on  the  several 
grounds  stated  in  the  motion  for  new  trial. 

Habvby  and  Scott,  for  plaintiff  in  error. 

T.  W.  Alexander  and  W.  Akin,  for  defendants  in  error. 

WiLLKEK,  J. 

1.  The  Court  did  right  to  refuse  the  continuance.  It  was 
asked  by  the  attorney  on  the  ground  that  his  client  had 
written  to  him  a  letter  stating  that  the  client  was  sick  and 
unable  to  travel.  This  was  no  evidence  of  the  fact  of  such 
sickness  even  if  the  showing  in  other  respects  had  been  suffi- 
(acnt. 

2.  An  attorney,  in  the  practice  of  bis  profusion  engages  for 
reasonable  skill  and  diligence,  and  is  responsible  for  ordina- 
ry negleet  Cox  vs.  Sullivan,  7  Ga.  B.,  148 ;  and  cases 
cited.  Perhaps  this  is  about  as  definitely  as  his  duties  and 
liabilities  can  be  defined.  What  may  be  a  want  of  skill  in 
any  particular  case,  or  what  may  be  ordinary  neglect,  must 
be  decided  by  the  facts  and  circumstances  of  the  case  which 
may  be  under  consideration.  It  is  exceedingly  difficult,  if 
not  utterly  impossible,  to  lay  down  any  general  rule  which 
should  control  the  measure  of  liability  in  all  cases.  Good 
frith  most  exist  on  the  part  of  the  attorney  towards   his 
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client,  and  when  this  is  shown,  the  absence  or  presence  of 
reasonable  skill  and  diligence  mnst  in  each  case  be  deter- 
mined by  its. own  facts.     7  Ga.  R.,  147. 

3.  Attornies  have  entrusted  to  their  management  cases  of 
difficulty  and  doubt,  and  it  is  not  surprising  that  they  com- 
mit mistakes  of  judgment  in  some  instances.  Such  mistakes 
do  not  necessarily  render  them  liable  for  the  consequences. 
Says  Lord  Mansfield,  in  Pitt  vs.  Yalden,  4  Burrow's  Rep., 
2060,  "That  part  of  the  profession  which  is  carried  on  by 
attorneys  is  liberal  and  reputable,  as  well  as  useful  to  the 
public,  when  they  conduct  themselves  with  honor  and  integ- 
rity ;  and  they  ought  to  be  protected,  where  they  act  to  the 
best  of  their  skill  and  knowledge.  But  every  man  is  liable 
to  error;  and  I  should  be  very  sorry  that  it  should  be  tefcefr 
for  granted  that  An  attorfiey  is  answerable  for  every  errdror 
mistake,  and  to  be  punished  for  it,  by  being  charged  with 
the  debt  which  he  was  employed  to  recover  from  his  client, 
from  the  person  who  stands  indebted  to  him.  Not  only  counsel 
but  judges  may  differ  or  doubt,  or  take  time  to  consider. 
Therefore,  an  attorney  ought  not  to  be  liable  in  cases  of  rea- 
sonable doubt."  Again,  "An  attorney  is  liable  for  the  conse- 
quences of  ignorance  or  non  observance  of  the  rules  of  prac- 
tice of  the  Court;  for  the  want  of  care  in  the  preparation  of 
the  cause  for  trial ;  or  of  attendance  thereon  with  bis  wit- 
nesses ;  and  for  the  mismanagement  of  so  much  of  the  con- 
duct of  a  cause  as  is  usually  and  ordinarily  allotted  to  his 
department  of  the  profession.  Whilst  on  the  other  hand, 
he  is  not  answerable  for  error  in  judgment  upon  points  of 
new  occurrence,  or  of  nice  or  doubtful  construction."  Gode- 
froy  vs.  Dalton,  6  Bingh.  Rep.,  467,  (19  E.  C.  L.  R.,  214)  : 
"It  seems  too  hard  to  say  an  attorney  would  betx>und to 
construe  the  section  as  applicable  when  the  Judges  of  this 
Court  differ  in  opinion  as  to  whether  it  is  or  not/'  Per  Cole- 
ridge, J.,  Chapman  va.  Van  Toll,  8  Ellis  and  Bl.  -Rep* 
407,  (92  E.  C.  L.  R>,  407). 

Let  us  examine  the  facts  a  little.  The  lien  of  O'Barr 
purported  to  be  upon  the  whole  premises,  and  to  enforce  this 
lien  was  the  duty  of  the  defendants,  if  they  could.  •  Jtodge 
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Irwin  had  decided  that  the  lies  was  not  good  because  it  was 
in  favor  of  a  sob-contractor.  Several  lawyers  of  distinction 
in  their  profession,  concurred  with  Jndge  Irwin  in  opin- 
ion. Judge  Trippe  and  the  Supreme  Court  decided  that  the 
lien  was  not  wholly  good,  nor  wholly  bad,  but  bound  the 
interest  of  Hilburn  in  the  premises.  Under  this  state  of 
facts  the  Court  very  properly  declined  to  instruct  the  jury 
that  the  question  as  to  what  were  O'Barr's  rights  was  one 
free  from  difficulty ;  for  such  was  the  effect  of  the  request 
made  of  the  Court. 

4.  Under  the  facts  of  the  case  the  defendants  were  clearly 
protected  by  the  statute  of  limitations ;  aud,  this  is  in  effect 
admitted  by  the  plaintiff,  as  his  effort  to  procure  a  new  trial 
on  account -of  netfly  discovered  evidence,  to  try  to  rebut  this 
plea,  pretty  clearly  shows.  "  Both  upon  the  statute  of  limita- 
tions, and  the  merits  of  the  case,  the  verdict  should  have 
been  for  defendants,  and  therefore  a  new  trial  should  not  be 
granted,  for  the  errors  apparent  in  the  charge  of  the  Court 
in  tiiis  ease. 

5.  The  only  evidence  by  which  the  verdict  of  the  jury  is 
sought  U>  be  impeached,  is  the  affidavit  of  one  the  jurors. 
Thia  Court  has  repeatedly  held  that  a  juror  will  not,  after  a 
verdict  has  been  rendered,  be  heard  to  impeach  his  verdict. 
This  is  well  settled,  Coleman  vs.  The  State,  28  Ga.  B.,  84, 

6.  If  a  jury  be  confined  in  the  investigation  of  a  case  for 
a  length  of  time,  which  exposes  them  to  hunger  and  cold, 
the  Court  may,  upon  the  application  of  the  jury,  direct  them 
to  be  furnished,  at  the  expense  of  the  Coupty,  with  such 
refreshments  as  he  may  deem  proper.  Refreshments  should 
not  be  furnished  to  the  jury  except  by  the  direction  of  the 
Judge,  and  if  refreshments  be  furnished  without  such  direc* 
tion  it  mighty  perhaps,  be  a  good  ground  for  a  new  trial,  and 
more  especially  where  spirituous  liquors  are  furnished.  Per- 
haps, also,  the  Court  might  deem  it  proper  to  take  other 
steps  in  the  matter,  to  preserve  pure  the  administration  of 
justice,  and  vindicate  the  honor  and  dignity  of  the  Court 
iteelf.  But  to  justify  the  setting  aside  a  verdict,  or  taking 
other  proceedings  in  the  premises,  the  Court  should  be  in* 
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formed  by  competent  evidence  of  the  impropriety  of  the  con- 
duct of  the  jury. 

7.  The  newly  discovered  evidence  in  this  case  was  not  suf- 
ficient to  entitle  the  party  to  a  new  trial.  It  was  not  this 
discovery  of  new  evidence,  new  facts,  which  the  plaintiff 
made,  but  the  materiality  of  facts  long  known  and  under- 
stood, which  he  wishes  to  make  appear  to  be  newly  discovered 
evidence.  To  entitle  a  party  to  a  new  trial  on  account  of 
newly  discovered  evidence  it  must  appear  that  the  newly  dis- 
covered evidence  relates  to  new  and  material  facts,  discovered 
after  the  rendition  of  the  verdict,  and  not  the  ascertainment 
of  the  materiality  of  known  evidence,  which  can  serve  as  a 
cause  for  a  new  trial.  Wright  vs.  The  State,  34  Ga.  R.,  114; 
Rev.  Code,  Sec  3665.  Being  satisfied  with  the  verdict  in 
this  case,  we  think  it  best  that  the  litigation  should  end. 

Judgment  affirmed. 
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Mart  J.  King,  plaintiff  in  error,  vs.  Joshua  King,  et  aL, 

defendants  in  error. 

WWe  a  note  was  given  for  trust  property  payable  to  the  trustee,  which 
note  was  placed  in  the  hands  of  an  attorney  at  law  for  collection  by 
the  trustee,  suit  instituted  thereon,  and  judgment  obtained  for  the 
amount  thereof,  which  judgment  was  paid  by  the  defendant  in  Confed- 
erate notes,  (the  common  currency  of  the  country  at  that  time,)  to  the 
attorney,  and  received  by  him  in  satisfaction  [of  said  judgment,  with, 
out  objection  at  the  time,  and  the  money  bo  collected  by  the  attorney, 
was  paid  over  by  him  to  his  client,  the  trustee,  and  received  by  him 
without  objection  at  the  time :     Held,  that,  on  a  bill  filed  by  the 
eatui  que  trusts  against  the  maker  of  the  note,  the  attorney  at  law, 
and  the  trustee,  to  account  for  the  trust  funds,   the  maker  of  the 
note  who  had  paid  it,  and  the  attorney  who  had  collected  it  in  Confed- 
erate Treasury  notes,  in  good  faith,  and  paid  the  same  over  to  the 
trustee  in  like  good  faith,  which  was  received  by  the  latter  without 
objection,  the  maker  of  the  note  will  be  protected  in  such  payment  to 
the  attorney  of  the  trustee — and  the  attorney  will  be  protected  in  the 
payment  thereof  to  his  client,  the  trustee  :     Held,  also,  that  a  trustee 
saving  possession  of  trust  property,  is  bound  to  use  ordinary  diligence 
in  the  preservation,  and  protection  of  the*  same,  and  that  il  he  did  not 
intend,  or  desire,  to  receive  the  Confederate  money  in  payment  of  the 
note,  he  should  have  given  his  attorney  notice  not  to  have  received  it 
from  the  maker  thereof:     Held,  also,  that  where  a  bill  is  filed  against 
(bar  defendants,  and  there  is  no  demurrer  thereto  at  the  proper  time 
for  misjoinder  of  parties,  and  upon  the  trial  of  the  cause,  some  of  the 
defendants  introduce  evidence,  and  other  defendants  do  not,  the  com- 
plainant's solicitor  is  entitled  to  conclude  the  argument  before  the  jury. 
Where  a  bill  is  filed  by  infant  cestui  que  trusts  by  their  next  friend  for 
an  amount  of  the  trust  property  against  the  trustee,  and  others,  it  is 
error  for  the  Court  to  charge  the  jury,  ' '  that  the  complainants  ought 
not  to  recover,  because  such  recovery  would  be  no  protection  to  any 
of  the  defendants,  and  that  they  would  be  liable  to  be  again  harrassed 
with  suits  by  other  next  friends,  by  the  lawful  trustee,  or  by  the  minors 
alter  Mrs.  Sling's  death :"    Held,  also,  that  it  was  error  in  the  Court, 
in  view  of  the  facts  to  charge  the  jury,  "  Nor  is  there  any  ground,  or 
reason,  for  a  recovery  against  him  (Gartrell)  under  the  law,  and  evi- 
dence in  this  case" — the  jury  should  be  left  free  to  decide  upon  the 
evidence  submitted. 
It  is  also  error  for  the  Court  in  its  charge  to  the  jury,  to  say  to  them 
<4  that  he  was  surprised,  that  no  demurrer  had  been  filed  to  the  bill,  or 
tome  motion  made  to  dismiss  it ;  but  as  no  one  had  made  any  such 
motion,  he  would  go  on  and  charge  them  the  law  in  the  case,"  such 
remarks  being  calculated  to  prejudice  the  plaintiffs  case  in  the  minds 
of  the  jury. 
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Equity.     Motion  for  new  trial.    Decided  by  Judge  Under- 
wood.    Floyd  Superior  Court.     July  Term,  1867. 

Mrs.  King,  by  bill  in  Equity,  made  the  following  aver- 
ments. She  married  Joshua  King  in  1849;  two  daughters, 
issue  of  the  marriage,  are  living,  aged  respectively  sixteen 
and  twelve  years ;  King  took  into  possession  $8,000.00  worth 
of  property  descending  to  her  from  her  father  and  sister. 
They  entered  into  a  deed  of  separation,  by  which  King  was 
to  hold  $4,300.00  as  trustee  for  her  and  the  said  daughters, 
paying  to  her  semi-annually  the  interest  thereon  for  her  sup- 
port, and  giving  the  corpw  to  said  daughters  at  her  death, 
immediately  separated,  and  have  so  continued.  (She  sued  her 
husband  for  a  divorce  a  vinculo  matrimonii  to  January  Term, 
1861,  of  Floyd  Superior  Court,  and  got  final  judgment  there- 
for in  July,  1863.)  King  failing  to  pay  the  interest,  she 
employed  Daniel  11.  Mitchell,  Esq.,  to  sue  for  it  only; 
Mitchell  had  Wm.  D.  Franklin  appointed  trustee  for  her,  and 
in  his  name  sued  on  said  obligation,  and  got  a  judgment  for  the 
full  amount  in  July,  1863.  When  she  heard  of  this  suit,  she 
told  Mitchell  and  Franklin  each  not  to  receive  any  part  of 
this  judgment  in  Confederate  currency;  but  six  months 
thereafter  Mitchell  and  Franklin  combined  to  defraud  her 
and  her  daughters,  Mitchell  advised  her  and  Franklin,  that 
they  were  bound  to  take  said  currency  in  payment,  saying 
that  if  they  refused,  the  military  authorities  of  the  Confed- 
erate States  would  compel  them  to  take  it.  Having  confidence 
in  Mitchell,  and  frightened  by  said  remark,  she  consented 
that  Franklin  should  receive  the  currency  in  payment  of  the 
judgment,  which  was  justly  for  par  funds,  and  this  he  did  on 
the  first  of  January,  1864,  when  said  currency  was  worth 
only  five  cents  in  the  dollar.  Meanwhile,  and  by  the  30th 
of  January,  1864,  Henry  A.  Gartrell  had  been  appointed 
trustee  in  lieu  of  Franklin,  and  to  him  Franklin  paid  over 
said  currency.  Gartrell  used  the  currency  in  private  specu- 
lations, and  refuses  to  account  therefor.  She  admits  that  she 
received  a  part  of  the  interest  and  some  other  payments  in 
said  currency,  and  some  in  United  States  currency.    She  oays 
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she  knows  not  how  Franklin  or  Gartrell  became  trustee*  and 
cannot  ascertain,  except  by  an  appeal  to  their  consciences. 
She  claims  that  the  Confederate  money  should  discharge  said 
debt  only  pro  tanto  according  to  its  value;  that  Gartrell 
should  pay  the  value  of  what  he  got  when  he  took  it ;  and  that 
Franklin,  Mitchell  and  King  should  each  and  all  of  thejn, 
be  held  liable  to  make  good  the  balance.  Her  prayer  is  for 
discovery  account  and  settlement. 

The  defendants  answered  the  bill. 

Mitchell  answered  that  she  employed  him  to  sue  for  said 
divorce,  and  she  obtained  it  in  1863 ;  that  the  main  difficulty 
was  an  agreeable  division  of  the  property,  the  parties  were 
bitter  towards  each  other,  he  thought  it  best,  and  advised 
that  this  should  be  arranged  out  of  Court,  and  on  the  9th  of 
February,  1861,  pending  said  divorce  case,  he  drew  up  a 
proposition ,  in  substance,  as  follows :  Franklin  should  be  her 
trustee,  or  should  he  refuse  to  be,  some  person,  (other  than 
Dr.  John  L#.  Hughea  and  Henry  Dobson,)  should  act;  King 
should  convey  $4,300.00  worth  of  property,  to  be  agreed  on 
by  him  and  the  trustee,  or  if  they  failed  to  agree  as  to  the 
property  and  price  King  would  secure  the  payment  of  that 
rem  in  cash  to  the  trustee,  with  interest  from  date,  or  from 
the  time  be  should  fail  to  pay  the  $25.00  allowed  by  Judge 
Hammond's  order  at  the  last  term ;  the  property  or  money  to 
vest  in  the  trustee  for  her  during  life,  remainder  to  her  three 
daughters  by  King ;  she  to  have  absolutely  for  her  use  and 
support  the  rents,  issues  and  profits  or  interest ;  King  to  main- 
tain and  educate  the  children,  allowing  her  to  keep  the 
youngest  till  seven  years  old,  he  supporting  and  clothing  her 
and  paying  to  her  trustee  for  her  use  $100.00  per  annum, 
and  King  to  pay  the  entire  costs  and  $100.00  to  Mitchell  as 
his  fee  for  professional  services  for  Mrs.  King,  (this  was 
signed  by  Mrs.  King,  and  Mitchell  as  her  Attorney.)  King 
in  writing,  accepted  the  proposition,  and  Franklin,  on  the 
11th  of  February,  1861,  accepted  the  trust.  Mitchell  did 
not  then  or  yet  know  anything  about  said  deed  of  separation 
He  did  not  know  Franklin  at  the  time ;  she  proposed  her 
brother,  Hughes;  King  objected,  saying  he  would  not  sign 
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the  agreement  if  Hughes  or  Dobson  had  anything  to  do  with 
it  Mitchell  told  Mrs.  King  of  this,  and  she  then  selected 
her  cousin,  Wm.  D.  Fianklin,  of  Gordon  county,  and  this 
was  the  fibpt  Mitchell  had  heard  of  Franklin  in  connection 
with  the  matter ;  Franklin  was  not  present  then,  or  when 
King  accepted,  and  is  not  believed  to  have  heard  of  it  till 
after  the  acceptance  by  King.  She  said  she  woald  see  Frank- 
lin and  get  him  to  accept  the  trust,  and  Franklin  came  to 
Mitchell's  office  and  did  so,  saying  he  was  gratified  that  this 
matter  as  to  the  property  was  adjusted. 

Under  Mitchell's  advice  Franklin  proceeded  to  close  up 
the  transaction ;  he  failed  to  agree  with  King  as  to  the  value 
of  the  property  offered,  and  determined  to  take  the  money, 
and  took  the  notes  herein  mentioned.  Mitchell  had  nothing 
farther  to  do  with  this  till  Franklin  brought  him  a  writing 
from  King  to  Franklin,  stating  that  because  Mrs.  King  had 
failed  to  comply  "with  the  agreement  and  understanding 
had  at  the  time,"  and  had  taken  possession  of  much  of  the 
property  which  it  was  understood  should  be  turned  over  to 
her  in  lieu  of  said  note,  and  the  balance  waa  ready  to  be 
turned  over,  the  consideration  of  his  note  had  failed,  and  he 
would  pay  neither  the  principal  nor  interest  on  it.  This 
writing  was  dated  the  16th  of  February,  1862. 

King  told  Mitchell  that  he  had  made  no  agreement  to  take 
property  for  the  note,  and  if  Mrs.  King  had  done  so,  it  was 
without  his  authority,  and  said  he  knew  no  remedy  but  to 
sue  on  the  note,  and  asking  Mitchell,  was  advised  that  he 
thought  it  best  to  sue,  and  thus  settle  the  matter.  Franklin 
then  delivered  Mitchell  the  note  for  $4,300.00,  dated  1st  of 
March,  1861,  and  due  twelve  months  after  date,  and  the 
notes  for  interest  for  collection,  he  sued  to  July  term,  1862, 
and  got  judgment  at  July  term,  1863.  Before  judgment  waa 
taken  King  asked  Mitchell  if  he  would  take  Confederate 
money,  he  said  he  would  unless  ordered  not  to,  that  he  waa 
taking  it  for  his  and  his  other  clients'  debts ;  with  this  under- 
standing King,  by  his  attorneys,  A.  B.  Wright  and  Under- 
wood and  Smith,  confessed  judgment. 

On  the  10th  of  July,  1863,  Mitchell  as  such  attorney, 
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took  from  King  the  amount  due  on  the  judgments,  in  such 
corrency,  most  of  it  being  in  seven-thirty  notes,  and  in  a  few 
days  wrote  Franklin,  informing  him  of  k,  got  no  answer, 
wrote  him  again,  and  on  the  8th  of  October,  1863,  Franklin 
came  to  Mitchell's  office,  and  as  such  trustee  receipted  him 
for  $4,534.00,  the  full  amount,  less  the  commission  for  col- 
lection, and  this  without  objection,  as  Mitchell  recollects. 
Mitchell  took  Confederate  money,  nearly  $100.00,  after  that, 
and  up  to  the  surrender  of  Gen.  Lee,  honestly  believing  that 
the  cause  of  the  South  was  just,  and  that  the  Confederate 
States  would  succeed  and  its  currency  be  good. 

Mrs.  King  never  instructed  him  to  take  only  the  interest; 
he  knew  nothing  of  her  in  this  suit  whatever,  Franklin  was 
his  client  and  he  never  gave  such  instructions ;  but  she  was 
anxious  for  Mitchell  to  pay  the  Confederate  money  to  her 
when  it  was  collected,  but  he  would  only  pay  it  to  Franklin 
as  trustee.  All  other  statements  in  the  bill  as  to  his  advioe 
or  conduct  inconsistent  with  the  foregoing  are  denied. 

Franklin  answered  that  he  accepted  the  trust  at  the  instance 
of  Mrs.  King,  took  the  said  $4,300.00  note,  with  Samuel  T. 
King  as  security,  and  though  he  got  said  notice  from  the 
maker  he  did  not  sue  till  notified  by  the  security  to  sue,  and 
then  he  did  it,  not  to  collect  the  note,  but  to  keep  the  security 
from  being  discharged,  and  had  no  intention  of  taking  Con- 
federate money  for  the  claim  till  he  did  take  it  from  Mitchell. 
On  the  8th  of  October,  1863,  he  paid  complainant  $234.00, 
the  interest,  and  kept  the  balance  separate  from  his  funds, 
rolled  up  in  his  trunk,  till  on  the  17th  of  March,  1864,  he 
paid  it  over  to  said  Gartrell  as  trustee.  Nor  did  he  take 
the  money  from  Mitchell  till  Mrs.  King  instructed  him  to  do 
so,  though  he  thinks  she  did  take  it  under  an  idea  that  she 
was  compelled  to  do  so.  He  was  not  appointed  trustee  by 
order  of  Court,  gave  no  bond,  got  no  order  to  receive  the 
currency,  and  without  any  order  of  Court  procured  by  him- 
self authorizing  him,  he  paid  it  to  Gartrell  as  trustee,  by 
Mrs.  King's  request.  He  acted  in  the  premises  for  accom- 
modation, without  cominissions  or  reward,  and  in  good  faith. 

King  answered  that  the  property  coming  to  Mrs.  King 
15 
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by  inheritance  was  worth  only  $3,000.00,  and  gave  a  state- 
ment of  the  items  (including  three  slaves,)  making  a  sum 
total  of  $3,007.60};  that  on  the  21st  of  July,  1860,  he  and 
his  wife  entered  into  written  articles  of  separation,  by  which 
each  was  to  allow  the  other  to  get  a  divorce  by  offering  no 
defense.  In  consideration  of  this  he  was  to  settle  absolutely 
on  her  $3,000.00,  to  be  paid  when  divorces  a  vinculo  matri- 
monii  were  granted  to  both,  and  to  settle  $3,000.00  on  their 
three  children,  in  trust,  absolutely,  and  if  all  of  them  died 
before  their  mother,  then  she  was  to  have  half  of  the  sum  ; 
she  was  to  keep  Hertha,  the  youngest  child,  and  he  to  keep 
the  other  two,  and  he  to  maintain  all  of  them  till  said 
divorces  were  granted.  He  was  to  pay  Judge  Wright  and 
D.  S.  Printup  $100.00  each  for  the  settlement  and  getting 
the  divorces,  and  after  the  divorces  King  was  to  pay  Mrs. 
King  the  interest  on  one-third  of  the  childrens'  fund  ($70.00) 
annually,  for  the  support  of  Hertha,  and  King  was  to  be  the 
trustee,  and  give  bond  and  security  accordingly. 

This  was  signed  and  sealed  by  him  and  her  on  the  21st  of 
July,  1860.     Afterwards,  this  was  changed  by  the  contract 
mentioned  in  Mitchell's  answer,  and   Franklin  made  trustee 
by  that  contract.  Copies  of  both  were  exhibited  as  parts  of  hi 
answer. 

He  was  sued,  and  paid  the  judgments,  principal  and  inter- 
est, knowing  nothing  about  their  instructions  to  their  attor- 
ney ;  the  currency  paid  by  him  was  raised  by  a  sacrifice  of 
property  really  worth  in  United  States  currency  the  face  of 
the  judgmepts.  He  acted  in  good  faith, — has  his  two  daughters 
abroad  at  an  excellent  school,  and  intends  to  educate  and 
maintain  them  in  the  best  style. 

Gartrell  answered  that  because  Mrs.  King  owed  him 
$200.00,  which  he  wished  to  secure,  and  especially  because 
of  her  importunity,  in  begging  him  to  do  so,  he  became  the 
trustee.  He  was  appointed  by  Judge  Featherstone,  at  Cham- 
bers, on  the  5th  of  March,  1864,  and  gave  bond  and  security 
for  his  faithful  performance  of  the  trust.  He  took  said  curren- 
cy from  Franklin — paid  Mrs.  King  $200.00  by  her  note  dated 
30th  of  January,  1863,  and  due  one  day  thereafter ;  $7O.00 
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by  her  due  bill  dated  the  2d  of  March,  1864,  and  $35.00  in 
United  States  currency,  in  1866. 

He  says  that  he  is  chargeable  with  only  the  value  of  what 
he  got ;  that  he  is  still  the  trustee  and  ready  to  'settle.  He 
exhibited  a  copy  of  the  petition  by  her  attorney  Mitchell  and 
herself  reciting  the  facts,  asking  for  the  removal  of  Franklin 
and  the  appointment  of  Gartrell,  and  the  order  passed  pursu- 
ant to  the  prayer. 

All  matters  in  the  bill,  not  inconsistent  with  the  answers 
of  each  of  the  defendants,  are  admitted  or  ignored  by  each  of 
them. 

Besides  the  answers,  there  was  testimony  by  interrogations 
and  by  witnesses  from  the  stand ;  not  affecting  the  answers, 
however,  in  any  important  particulars. 

Complainant's  solicitors  read  Franklin's  answers  to  interro- 
gations, and  when  he  was  stating  that  he  sued  "only  to  keep 
the  security  from  being  released,"  defendant's  solicitor  moved  to 
exclude  this  reason,  and  the  Court  did  so.  He  said  Mrs.  King 
was  present  when  he  took  the  currency  from  Mitchell,  and 
took  it  because  of  her  destitution,  etc. 

Mrs.  King  testified  that  her  said  inheritance  was  worth 
$5,000.00  par — that  she  told  Mitchell,  often,  not  to  allow 
King  a  divorce  without  $10,000.00  settled  on  her,  and  that 
she  told  him  not  to  collect  any  of  said  note  but  the  interest. 
These  statements  were  corroborated  by  her  mother,  Mrs. 
Dupriest.  They  introduced  a  table  showing  the  value  of  Con- 
federate currency  at  different  dates,  and  closed. 

The  defendants,  King,  Franklin  and  Gartrell,  read  the 
exhibits  mentioned  in  their  answers,  and  the  notes  and  receipts 
mentioned  by  Gartrell,  to  show  payments  by  him — examined 
Gartrell,  who  said  he  used  the  money  to  buy  cavalry  horses, 
but  was  ready  to  account  when  any  authorized  person  called 
on  him,  and  showed  by  Judge  Underwood  that  he,  having 
advised  King  that  a  payment  in  Confederate  currency  would 
discharge  thejudgments,  confessed  the  judgments  for  King, 
aod,  at  his  request,  acted  without  fee,  but  as  the  friend  of 
Printnp,  who  was  absent. 

Mitchell  introduced  no  evidence. 
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In  rebuttal,  one  of  complainant's  solicitors  testified  that  be 
called  on  Gartrell  for  a  settlement,  and  that  he  appeared  will- 
ing to  settle,  bat  had  not  done  so. 

The  complainant's  solicitors  claimed  the  right  to  begin  and 
conclude  the  argument.  But  the  Court  held  that  Mitchell 
was  entitled  to  open  and  conclude,  and  ordered  that  Mitchell's 
solicitor  should  open  the  argument,  that  Gartrell's  solicitor 
should  speak  next,  then  King's,  then  complainant's,  and  then 
Mitchell's  should  conclude,  and  thus  the  argument  was  had. 
The  Court  prefaced  his  charge  by  the  remark  that  he  was 
surprised  that  no  demurrer  had  been  filed  to  the  bill,  nor  any 
motion  made  to  dismiss  it,  but  as  it  had  not  been  done,  he 
would  give  them  the  law  of  the  case. 

He  then  charged  that  if  King  was  sued  to  judgment  on 
said  trust  claim  and  paid  the  amount  of  the  judgments  to  the 
attorney  for  the  trustee  in  Confederate  Treasury  notes,  the 
then  currency,  and  the  attorney  received  them  in  payment 
of  them  in  payment  of  the  judgments,  King  was  discharged ; 
that  if  Franklin  received  said  currency  from  Mitchell,  that 
ratified  his  action  (unless  Franklin  was  forced,  by  some  vigi- 
lance committee  of  which  Mitchell  was  a  part,  or  by  military 
force,  to  receive  it ;)  that,  under  the  act  of  the  18th  of  April, 
1863,  it  was  lawful  for  Mitchell  to  receive  such  currency  at 
par  in  payment  of  the  judgments  and  his  receipts  was  a  dis- 
charge of  the  debt  against  Mitchell  even  without  the  .statute ; 
that  even  if  Franklin  was  guilty  of  a  breach  of  trust  in  so 
receiving  the  currency  at  par,  and  it  was  known  to  Mitchell 
and  King  to  be  such  breach  when  King  paid  and  Mitchell 
took  such  currency,  yet  Mitchell  and  King  were  not  affected 
by  such  breach  unless  they  intended  thereby  to  injure  or 
destroy  the  trust  fund ;  that,  if  all  the  defendants  acted  in 
good  faith,  and  King  paid  the  currency  to  Mitchell,  Mitchell 
to  Franklin  and  Franklin  to  Gartrell  and  he  so  used  the 
fund  as  not  to  damage  the  estate,  and  it  was  lost  by  the  result 
of  the  war,  complainant  ought  not  to  recover.  The  Court 
also  charged  the  jury  "that  complainant  ought  not  to  recover, 
because  such  recovery  would  be  no  protection  to  any  of  the 
defendants,  and  that  they    would   be  liable  to  be  again 
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harassed  with  suits  by  other  next  friends,  by  the  lawful 
trustee,  or  by  the  minors,  after  Mrs.  King's  death."  The 
Court  further  charged  the  jury  in  relation  to  the  liability  of 
Gartrell — among  other  things,  "Nor  is  there  any  ground  or 
reason  for  a  recovery  against  him  under  the  law  and  evidence 
in  this  case."  He  was  requested  by  complainant's  solicitors, 
to  charge  that,  as  attorney,  Mitchell  could  not  lawfully  take 
depreciated  currency  in  payment  of  said  judgments,  and  King's 
payment  was  a  discharge  only  pro  tanto,  both  as  to  Mitchell 
and  King ;  that  Franklin  could  not,  by  taking  such  currency, 
so  ratify  Mitchell's  act  as  to  bar  the  cestui  que  trusts ;  that 
if  Franklin  took  it,  relying  on  Mitchell's  advice,  that  he  was 
compelled  to  do  so,  it  was  no  ratification ;  that  it  was  incum- 
bent on  Mitchell  to  show  that  Franklin  knew  all  the  facts 
and  knew  he  could  refuse  to  receive  the  same  before  his  receipt 
of  it,  amounted  to  a  ratification;  that  an  attorney  or  trustee 
could  receive  nothing  but  par  funds  in  discharge  of  such 
claims;  that  Gartrell  is  liable  for,  and,  in  this  suit,  should  be 
made  to  respond  for  the  value  of  the  currency  received  by 
him  and  interest  thereon,  and  that  no  ratification  by  Mrs. 
King  could  affect  the  right  of  the  minors  to  recover  the  corpus. 
The  Court  refused  the  requests  further  than  as  they  were 
embodied  in  said  charge. 

There  was  no  order  appointing  guardians  ad  litem  for  the 
minors,  nor  other  thing  showing  that  they  were  parties  in 
the  case. 

The  verdict  was  for  the  defendants. 

A  motion  for  a  new  trial  was  made,  averring  that  the 
Court  eiped. 

lpk.  in  prescribing  the  order  of  argument  as  he  did. 

2cL*  In  hi*  said  prefatory  remark  to  the  jury. 

8d  and  4th*  In  his  charge  to  Franklin's  right  so  receive 
aucb  currency, 

5th.  In  his  charge  as  to  ratification. 

6th.  In  charging  that  a  judgment  in  this  cause  would  not 
bar  a  recovery  by  the  minor  cestui  que  trusts. 

7th.  In  charging  as  he  "did  as  to  a  breach  of  trust  by  Frank- 
lin known  at  the  time  to  King  and  Mitchell. 
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8th.  In  ruling  out  Franklin's  assigned  reason  for  suing 
King. 

9th,  10th,  11th,  12th  and  13th.  In  refusing  to  charge  as 
requested  as  to  the  other  defendants ;  and 

14th  and  15th.  In  refusing  to  charge  as  requested,  and 
in  charging  as  he  did  as  to  Gartrell's  liability. 

16th,  17th  and  18th.  In  charging  that  King,  Franklin  and 
Mitchell  were  discharged,  if  they  acted  in  good  faith. 

19th.  In  charging  that  the  loss  of  the  fund  by  the  war 
barred  a  recovery ;  and 

20th.  Because  the  verdict  was  contrary  to  the  weight  of 
the  evidence. 

The  Court  refused  a  new  trial,  and  the  twenty  errors  alleged 
in  said  motion  are  brought  here  for  review. 

Weight  &  Broyles,  for  plaintiff  in  error. 

Harvey  &  Soott,  Printup  &  Fouche,  W.  Akin,  for 
defendants  in  error. 

Warner,  0.  J. 

The  record  in  this  case  discloses  the  fact  that  Mrs.  Mary 
Jane  King  for  herself  and  in  behalf  of  her  two  minor  children 
Beatrice  and  Ada,  filed  her  bill1  in  Floyd  Superior  Court  in 
June  1866,  against  Joshua  King,  Daniel  R.  Mitchell,  Wm. 
Franklin  and  Henry  A.  Gartrell,  praying  for  a  discovery 
and  account,  in  relation  to  a  certain  promissory  note  executed 
by  King  for  the  sum  of  $4,300.00,  which  note,  it  is  alleged, 
was  trust  property,  executed  for  the  benefit  of  Mrs.  King  and 
her  two  minor  children,  at  or  about  the  time  of  her  separation 
from  her  husband ;  that  the  consideration  of  said  note  was 
the  amount  of  property  she  was  entitled  to  receive  out  of  her 
husband's  estate,  as  agreed  on  by  the  parties  at  the  time  of 
their  separation.  It  also  appears  that  Franklin  was  appointed 
trustee  for  Mrs.  King,  and,  as  such  trustee,  placed  the  note  for 
$4,300.00  in  the  hanils  of  Daniel  R.  Mitchell,  an  attorney  at 
law,  for  collection ;  that  suit  was  instituted  thereon  in  the 
name  of  Franklin,  the  trustee,  and  judgment  obtained  against 
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King,  the  maker,  for  principal  and  interest  due  up  to  the 
time  the  judgment  was  rendered.  On  the  10th  day  of  July, 
1863,  Mitchell,  as  the  attorney  of  Franklin,  the  trustee, 
received  from  Xing,  the  defendant,  the  amount  of  principal 
and  interest  due  on  said  judgment  in  Confederate  Treasury 
notes,  in  full  payment  and  satisfaction  thereof.  On  the  4th 
day  of  October,  1863,  Mitchell,  the  attorney,  paid  over  the 
Confederate  money  to  his  client,  Franklin,  and  took  his  receipt 
therefor,  without  objection  on*  the  part  of  Franklin,  soKar  as 
Che  record  shows.  Afterwards,  on  the  5th  March,  1864, 
Franklin  was  removed  as  trustee,  and  Henry  A.  Gartrell  was 
appointed  trustee  for  Mrs.  King,  and  the  trust  property 
aforesaid  was  turned  over  to  him.  The  bill  alleges  a  fraudu- 
lent combination  between  the  parties,  especially  between 
Mitchell  and  King,  to  pay  off  this  trust  debt  in  Confederate 
money,  and  the  main  object  of  the  bill  is,  to  set  aside  the  pay- 
ments so  made  by  King  to  Mitchell,  the  attorney,  as  well  as 
the  payment  made  by  Mitchell,  the  attorney,  to  his  client, 
Franklin,  the  trustee,  and  to  have  the  amount  of  this  trust 
debt  paid  in  good  money. 

As  we  feel  constrained  to  order,  a  new  trial  in  this  case  for 
errors  which  we  find  in  the  record,  committed  on  the  former 
trial,  we  shall  express  no  opinion  upon  the  facts  involved  in 
it,  but  simply  state  the  general  rules  of  the  law  which 
are  applicable  to  this  particular  class  of  cases. 

The  first  ground  of  error  assigned  to  the  judgment  of  the 
Court  below,  which  we  will  now  consider,  is  that  which 
relates  to  the  order  of  the  argument  of  counsel  before  the  jury. 
The  Court  below,  ruled  that,  as  Mitchell,  one  of  the  defendants, 
had  not  introduced  any  evidence  upon  the  trial  of  the  cause, 
his  counsel  should  be  entitled  to  conclude  the  argument  before 
the  jury,  although  some  of  the  other  defendants  had  intro- 
duced evidence  upon  the  trial.  It  is  a  well  settled  rule  of 
practice  in  our  courts  of  law  upon  the  trial  of  cases  before  the 
jury,  that,  if  any  of  the  defendants  introduce  evidence  upon 
the  trial,  the  plaintiff  is  entitled  to  open  and  conclude  the 
argument.  By  the  4144  section  of  the  Revised  Code, 
the  same  rule  of  practice  is  to  be  observed  in  the  trial 
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equity  causes,  as  in  trials  at  law,  in  the  conduct  of  the 
cause  before  the  jury,  except  that,  when  a  complainant 
relies  solely  on  the  defendant's  answer,  he  shall  be  entitled  to 
open  and  conclude  the  cause.  In  this  cause  there  were  four 
defendants  sued  together  jointly — there  was  no  demurrer  for 
misjoinder  of  parties  at  the  proper  time, — they  elected  to  go 
to  trial  as  joint  defendants,  and  jointly  resist  the  complainant's 
recovery.  The  case  stood  before  the  Court  just  like  any  other 
case,  with  the  complainant  on4  one  hand  and  the  defendants 
on  the  other.  Some  of  the  defendants  introduced  evidence  to 
resist  the  complainant's  right  to  recover  a  verdict.  The  legal 
presumption  is  that,  being  jointly  sued,  and  jointly  defending, 
thev  had  a  common  interest  in  the  result  of  the  verdict,  and 
those  who  introduced  no  evidence,  were  as  much  bound  by  the 
rule  of  the  Court,  as  those  who  did.  The  question  for  the 
Court  in  all  such  capes,  is,  was  there  any  evidence  introduced 
for  the  defence,  against  the  complainant's  demand?  If  there 
was,  then  the  complainant's  solicitor  is  entitled  to  open  and 
conclude  the  argument  before  the  jury. 

The  next  ground  of  error  assigned  in  the  record  which  we 
will  now  consider,  is  that  relating  to  the  charge  of  the  Court 
to  the  jury,  as  to  the  right  of  the  complainant  to  recover 
against  the  defendants  in  this  cause,  in  the  name  of  the  com- 
plainant, who  sues  for  herself  and  her  two  minor  children. 
The  Court  below  charged  the  jury,  that  " complainants  ought 
not  to  recover,  because  such  recovery  would  be  nb  protection 
to  any  of  the  defendants,  and  that  they  would  be  liable  to  be 
again  harassed  with  suits  by  other  next  friends,  by  the  lawful 
trustee,  or  by  the  minors  after  Mrs.  King's  death."  If  the 
proposition  asserted  by  the  Court,  in  its  charge  to  the  jury 
upon  this  branch  of  the  case,  be  a  sound  legal  proposition 
applicable  to  the  state  of  facts  then  before  it,  the  verdict 
ought  to  have  been  for  the  defendants,  irrespective  of  the 
merits  of  the  cause  established  by  the  evidence  upon  the  trial. 
No  matter  what  may  have  been  the  merits  of  the  complain* 
ant's  cause  under  the  evidence,  still,  under  the  charge  of 
the  Court  she  would  not  be  entitled  to  recover  a  verdict 
against  the  defendants,  if  that  verdict,  or  decree  rendered 


MILLEDGEVILLE,  DEC.  TEEM,  1867.      217 

King  w.  King,  tf  al. 

upon  it,  would  be  no  protection  to  them  from  subsequent  suits 
for  the  same  cause  of  action.    But  we  do  not  think  that  the 
proposition  asserted  by  the  Court  in  its  charge,  as  applicable 
to  the  facts  contained  in  this  record,  was  a  sound  legal  propo- 
sition.   This  bill  was  filed  by  the  complainant,  in  behalf  of 
herself  and  her  two  minor  children.    It  is  true  she  does  not 
sue  as  their  guardian,  nor  does  she  style  herself  their  "  next 
friend"  in  so  many  words — but  that  is  the  legal  effect  of  the 
nut — she  sues  in  behalf  of  herself  and  two  minor  children, 
and  if  she  had  formally  stated  she  was  their  "  next  friend  " 
it  would  not,  in  the  view  which  a  Court  of  Equity  takes  of 
such  matters,  have  enlarged,  or  restricted  her  status  before 
the  Court.    The  interest  of  herself,  and  tte  interest  of  her 
two  minor  children,  in  the  subject  matter  of  the  suit,  is  did* 
ttoctly  stated  in  the  bill,  which  was  before  the  Court.    To 
the  extent  of  her  own  individual  interest,  she  was  sui  juris 
at  least    But  under  the  provisions  of  our  Code,  if  this  suit 
had  been  instituted  in  behalf  of  the  infants  alone,  and  a  ver- 
dict had  in  their  favor  against  the  defendants,  it  would  not 
have  been  void,  but  the  defect  of  not  sueing  by  their  guar- 
dian, or  next  friend,  would  have  been  cured  by  the  verdict. 
The  3194  section  of  the  Revised  Code  declares  that,  "  A  suit 
commenced  and  prosecuted  by  an  infant  alone  is  not  void, 
and  although  the  suit  is  defective  in  wanting  a  guardian  or 
aext  friend,  the  defect  is  amendable  before  verdict,  and  cured 
by  verdieL"     By  the  4114,  4119  and  4120  sections  of  the 
Revised  Code,  it  is  further  declared  that,  "  No  mere  formality, 
or  omission  of  a  formality,  shall  vitiate,  or  delay  a  proceed* 
iog  in  equity,  but  the  same  liberality  as  to  ameariment,  shall 
be  allowed  therein,  aft  in  a  proceeding  at  lafcr.    Any 'person 
who  cannot  sue  at  law  may  complain  in  equity,  and  every 
pereon  who  is  remediless  elsewhere,  may  claim  the  protection 
sod  assistance  of  a  Court  of  Equity,  to  enforce  any  right 
recognized  by  the  law.    Persons  not  sui  juris  may  appear 
either  by  guardian,  or  next .  friend,  or  guardian  ad  litem 
appointed  by  the  Court    In  the  latter  two  cases,  the  Court 
way  require  such  bond,  as  shall  protect  the  interest  of  the 
peram  under  disability.'1    All  these  provisions  of  the  C 
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look  to  the  protection  of  the  infant,  rather  than  to  the  rights 
of  the  defendants.  In  our  judgment  if  there  had  been  a 
recovery  in  this  case  in  favor  of  the  complainant  in  the  bill 
against  the  defendants,  such  recovery  would  have  protected 
them  from  any  other  suit  by  the  parties  therein,  fot  the  same 
subject  matter,  and  that  they  would  not  be  liable  to  be  again 
harassed  with  suits  by  other  next  friends,  or  by  the  lawful 
trustee,  or  by  the  infant  minors  after  Mrs.  King's  death,  so 
far  as  the  same  subject  matter  of  this  suit  is  concerned.  It  is, 
however,  the  duty  of  the  Court,  in  all  cases  where  parties  are 
before  it  who  are  not  sui  juris,  to  see  to  it,  that  their  interests 
are  properly  protected. 

The  charge  of  {he  Court  as  to  the  liability  of  Gartrell,  one 
of  the  defendants,  is  also  excepted  to,  and  assigned  as  error 
upon  the  trial  of  this  cause.  The  Court  charged  the  jury, 
in  connection  with  other  matters,  in  the  following  words,  as 
disclosed  by  the  record,  "  Nor  is  there  any  ground,  or  reason, 
for  a  recovery  against  him,  under  the  law,  and  evidence  in 
this  case."  By  the  3143  section  of  the  Revised  Code,  it  is 
declared  to  be  error,  for  any  Judge  of  the  Superior  Courts 
in  this  State,  in  any  case,  whether  civil,  or  criminal,  or  in 
equity,  to  express,  or  intimate,  in  his  charge  to  the  jury,  what 
has,  or  has  not  been  proved.  Although  the  Court  did  not 
expressly  state  what  had,  or  had  not  been  proved,  still,  we 
think,  that  there  was  a  very  strong  intimation  by  the  Court, 
that  the  evidence  in  this  case  was  not  sufficient  to  authorize  a 
verdict  against  that  defendant.  It  is  the  exclusive  province 
of  the  jury  to  judge  of  the  effect  and  weight  of  the  evidence 
submitted  to  them,  and  they  should  be  left  free  to  decide 
upon  it,  without  any  expression  or  intimation  upon  the  part 
of  the  Court,  as  to  whether  it  is  sufficient  or  not  to  authorize 
a  recovery.  The  Court  is  to  give  them  in  charge  the  law 
applicable  to  the  facts  proved,  and  the  jury  are  to  find  what 
has,  or  has  not  been  proved  by  the  evidence.  The  effect  of 
the  charge  of  the  Court  in  this  case  was  to  withdraw  from 
the  consideration  of  the  jury  the  evidence  in  relation  to  Gar- 
trell's  liability,  to  account  to  the  complainant  for  any  portion 
of  the  trust  property  in  his  hands. 
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An  exception  was  taken  to  the  remarks  of  the  Court 
below  in  submitting  the  cause  to  the  jury,  which  has  also 
been  assigned  as  error.  The  record  shows  that  the  Court 
remarked  to  the  jury,  "that  he  was  surprised  that  no 
demurrer  had  been  filed  to  the  bill,  or  some  motion  made  to 
dismiss  it ;  but  as  no  one  had  made  any  such  motion,  he 
would  go  on  and  charge  them  the  law  in  the  case."  We 
think  these  general  remarks  of  the  Court  improper  at,  all 
times,  and  especially  when  calculated  to  prejudice  the  plain- 
tiff's case  in  the  minds  of  the  jury.  The  natural  inference 
from  these  remarks  of  the  Court  upon  the  minds  of  the  jury, 
would  be  that  there  was  no  merit  in  complainant's  case, 
that  it  ought  to  be  dismissed  out  of  Court,  and  she  had  no 
business  there  troubling  the  Court  and  jury  with  the  trial  of 
it.  Such  may  or  may  not  have  been  the  impressions  made 
upon  their  minds.  If  no  remarks  had  been  made  by  the 
Court  upon  the  subject  at  all,  then  it  is  quite  certain  that  no 
impressions  would  have  been  made  of  that  character. 

There  is  another  portion  of  the  charge  of  the  Court  to  the 
jury,  which  we  also  think  was  erroneous,  in  view  of  the  facts 
of  this  case,  and  that  is  in  relation  to  the  trustee  Franklin 
being  u  forced  to  receive  Confederate  money  by  some  vigil- 
ance committee  of  which  Mitchell  was  a  part,  or  by  military 
force."  We  have  been  unable  to  find  any  evidence  in  the 
record,  in  regard  to  any  vigilance  committee  using  force,  or 
as  to  any  military  force  being  used,  which  would  authorize 
the  charge  of  the  Court  as  given  to  the  jury  upon  that  sub- 
ject The  charge  of  the  Court  should  always  be  based  upon 
the  facts  as  proved,  and  not  upon  an  assumed  state  of  facts 
which  have  no  existence  under  the  evidence  in  the  case. 

There  were  many  requests  made  in  writing  by  the  com- 
plainant's counsel  for  the  Court  to  charge  the  jury,  which 
were  argumentative  and  otherwise  objectionable  in  view  of 
the  facts  of  this  case,  and  in  our  judgment  they  were  prop- 
erly refused  by  the  Court,  except  the  one  as  to  the  liability 
of  the  defendant,  Gartrell.  In  our  judgment,  he  is  liable  to 
account  for  the  value  of  the  trust  fund  which  he  received 
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and  converted  to  his  own  use,  at  the  time  of  such  conversion, 
with  interest  on  such  value. 

The  liability  of  the  defendants  to  pay  the  amount  of  the 
note  in  good  money  now,  will  depend  upon  the  bona  fide*  of 
the  parties  who  paid  and  received  it.  If  there  was  a  fraudu- 
lent collusion  between  King  and  Mitchell  and  Franklin,  the 
trustee,  or  between  King  and'Mitchell,  for  the  purpose  of 
paying  off  this  trust  debt  in  Confederate  money,  for  the  pur- 
pose of  injuring  and  defrauding  the  cestui  que  trusts  of  the 
same, '  or  any  part  thereof,  then  the  payment  of  this  trust 
debt  in  Confederate  treasury  notes  ought  to  be  set  aside.  But 
if,  on  the  other  hand,  the  judgment  obtained  against  King 
by  the  trustee,  was  paid  by  him  in  good  faith  in  Confederate 
treasury  notes,  the  common  currency  of  the  country  at  that 
time,  to  Mitchell,  the  attorney  for  the  trustee,  and  by  Mitchell 
the  attorney  was  paid  over  to  Franklin  the  trustee,  in  good 
faith,  who  received  the  same  without  objection,  then  King 
will  be  protected  in  the  payment  of  the  judgment  to  Mitchell, 
and  Mitchell  will  be  protected  in  the  payment  thereof  to  his 
client,  Franklin,  the  trustee. 

Trustees  having  the  possession  of  trust  property  are  bound 
to  ordinary  diligence  in  the  preservation  and  protection  of  the 
same.  Revised  Code,  section  2300.  If  Franklin,  the  trustee, 
did  not  wish  or  desire  to  receive  Confederate  pioney  in  pay- 
ment of  his  judgment  against  King,  then  he  ?ught  to  have 
notified  Mitchell  his  attorney,  not .  to  have  received  it. 
Whether  Franklin,  the  trustee,  used  ordinary  diligmoe  tinder 
the  circumstances,  for  the  protection  of  the  trust  property,  is 
a  question  for.  the  jury  to  decide  from  the  evidence,  when 
this  cause  sh*ll  be  submitted  for  another  hearing. 

Let  the  judgment  of  the  Court  below  be  reversed  and  a 
new  trial  granted. 
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High  &  Co.  and  J.  J.  Morrison,  plaintiffs  in  error,  vs.  J. 
W.  Chiu>ers,  administratrix  of  Haden  M.  Prior,  de- 
ceased, defendant  in  error. 

Where  M.  sold  to  P.  a  lot  of  land  and  took  from  P.  a  promissory  notet 
expressing  in  it  that  it  was  for  the  balance  of  the  purchase  money,  and 
took  no  other  security,  and  afterwards  M.  sold  said  note  to  H.  &  Co., 
sad  ia-  writing  transferred  the  same  to  them  thas,  "  without  recourse, 
hat  assign  my  vendor's  lien  on  lands  mentioned  in  this  note  to  said 
firm,  in  lieu  of  any  other  security :"  Meld,  that  M.  and  H.  &  Co.,  as 
against  P.  and  his  representatives,  (there  being  no  creditors  who  had 
given  credit  after  this  purchase  and  upon  faith  of  it,)  were  entitled  to 
a  decree  that  the  land  ~be  sold,  and  said  note  be  discharged  from  its 
proceeds  in^preference  to  other  demands  or  debts. 

Equity.  Demurrer.  Decided  by  Judge  Underwood. 
Polk  Superior  Court     July  Term,  1867. 

The  bill  of  Joseph  R.  High  and  C.  H.  Cohen,  lately 
partners  under  the  style  of  High  &  Co.,  and  James  J.  Mor- 
rison made  the  following  case :  * 

On  the  1st  of  January,  1861,  Morrison  owned  a  settlement 
of  land  near  Cedar  Town  in  said  county,  known  as  the  West 
place,  adjoining  the  lands  of  Haden  M.  Prior,  formerly 
known  as  the  Bigelow  place ;  Morrison  sold  and  conveyed 
Syid  West  place,  containing  three  hundred  and  sixty-five 
acres  more  or  less,  to  said  Prior  in  his  lifetime  for  $11,000.00, 
and  took  for  the  balance  of  said  purchase  money  a  promis- 
sory note  in  these  words  : 

"  $6,000.00  Cedar  Town,  Ga.,  January  1st,  1861. 

One  day  after  date  I  promise  to  pay  James  J.  Morrison, 
or  bearer,  six  thousand  dollars  for  value  received,  for  balance 
due  for  West  place.  H.  M.  Prior." 

Morrison  took  no  other  security  for  this  $6,000.00,  but 
relied  upon  his  lien  as  vendor  for  security.  On  the  14th  of 
June,  1861,  Morrison  sold  the  note  to  High  &  Co.,  and 
transferred  his  interest  therein  to  them  thus :  "  I,  James  X 
Morrison,  transfer  to  High  &  Co.  the  original  note,  (copying 
it,)  without  any  recourse  on  me,  but  assign  my  vendor's  lien 
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on  lands  mentioned  in  the  note,  to  said  firm,  in  lieu  of  any 
other  security.  J.  J.  Morrison." 

High  &  Co.  took  it  without  other  security,  upon  the  faith 
of  said  vendor's  lien.  Prior  died ;  Jane  W.  Childers 
became  his  administratrix,  and  as  such  has  possession  of  said 
West  place.  Prior's  estate  is  insolvent,  largely  indebted  by 
note  and  otherwise  to  other  persons. 

The  note  is  subject  to  a  credit  of  $322.50,  and  to  another 
credit  of  $1,704.17  paid  31st  of  August,  1863,  but  the  only 
way  High  &  Co.  can  realize  the  balance  due  on  it  is  by  the 
assertion  of  said  lien  on  said  land.  Most  if  not  all  of  Prior's 
other  debts  were  contracted  before  he  made  said  purchase, 
and  none  of  them  were  contracted  upon  the  faith  of  this 
West  place.  High  &  Co.  proposed  to  the  administratrix 
that  she  should  sell  the  West  place  and  with  its  proceeds  pay 
said  note,  but  she  does  not  feel  at  liberty  to  do  so  without 
direction  from  a  Court  of  Equity. 

Therefore  High  &  Co.  pray  that  said  West  place  be  sold, 
and  its  proceeds  be  first  applied  to  the  payment  of  said  note 
in  preference  to  any  other  debt  or  demand  against  said 
estate. 

This  bill  was  demurred  to  generally  for  want  of  equity. 
The  Chancellor  sustained  the  demurrer  and  dismissed  the 
bill,  and  of  this  complaint  is  made  by  High  &  Co. 

Harvey  &  Scott,  for  plaintiffs  in  error,  contended  that 
the  vendor's  lien  was  assignable,  citing  New  Code,  sec.  4090; 
19th  Ga.  R.,  557;  Story  on  Con.,  sec.  776;— that  lif  that 
were  not  so,  Morrison  being  a  party  cured  the  difficulty, 
citing  3  Kent,  17 ;  19th  Ga.  R.,  594 ;  5  John.  R.,  489 ;  New 
Code,  sees.  4897,  3174. 

Wright  &  Broyles,  for  defendants  in  error,  replied,  the 
lien  is  not  assignable,  citing  9th  Ga.  R.,  86-92,  Welborn  & 
Duncan  vs.  Williams  et  at. ;  1st  Leading  Cases  in  Eq.,  368  ; 
1st  Bland,  519,  524,  525 ;  4th  Maryland  R.,  280. 
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Harris,  J. 

This  case  is  to  be  determined  on  principles  governing  our 
Courts  prior  to  the  adoption  of  the  Code,  which  abolished 
what  is  called  the  vendor's  lien. 

We  take  it  to  be  very  clear  that  had  not  Morrison  trans- 
ferred the  note  of  Prior  given  for  the  land  called  West  place, 
no  security  being  taken  for  the  payment  of  the  remainder  of 
the  purchase  money,  Morrison,  before  all  other  creditors, 
would  be  entitled  in  equity  to  the  proceeds  of  the  sale  of  the 
land  just  purchased  by  Prior  from  him.  This  is  a  dictate  of 
natural  justice,  and  is  what  is  called  the  vendor's  lien. 

It  is  a  mere  equity ;  it  has,  by  very  high  legal  authority, 
been  considered  as  not  very  accurate  to  term  it  a  lien,  since 
it  differs  essentially  from  a  lien  in  an  important  characteristic 
—a  lien  may  be  transferred. 

That  Morrison,  who  had  an  indisputable  equity  to  have 
the  note  given  by  Prior  for  the  remainder  of  the  purchase 
money  paid  from  the  proceeds  of  the  sale  of  the  land,  has 
transferred  it  clearly  in  writing  on  the  note  and  with  it  his 
vendor's  lien,  is  an  indisputable  fact.  If  his  equity  was 
indeed  in  legal  parlance  a  lien,  we  would  have  little  difficulty 
in  recognizing  the  validity  of  its  transfer.  We  are  not 
inclined  at  this  time  and  in  this  case  to  determine  the  ques- 
tion whether  the  equity  termed  a  vendor's  lien  is  assignable. 
Our  decision  we  place  on  other  grounds :  the  peculiar  facts 
here  that  Morrison  the  vendor  is  a  party  complainant  to  this 
bill  and  seeking  to  have  now  enforced  what  at  one  time  he 
was  unquestionably  entitled  to,  no  objection  made  to  his  join- 
der as  a  party  with  his  transferees  High  &  Co.,  and  more 
especially  as  the  record  shows  that  the  claims  of  none  of  the 
other  creditors  of  Prior  were,  contracted  after  the  purchase 
of  West  place,  and  upon  the  faith  that  it  was  absolutely 
Prior's  property,  and  paid  for  by  him,  and  unincumbered  by 
any  lien.  We  think  the  demands  of  good  conscience  require 
that  the  land  thus  bought  by  Prior  of  Morrison  should  be 
sold  as  prayed  for  by  complainants'  bill,  and  so  much  of  the 
proceeds  of  such  sale  as  are  necessary  to  extinguish  the  note 


224         SUPREME  COURT  OF  GEORGIA. 

!■     *  P  ■  '  ■  llli!  I.I  ■         I 

Richardson,  et  al.,  vs.  Harvey,  adm'r. 

given  for  remainder  of  purchase  money  should  be  applied  to 
its  payment,  in  preference  to  any  other  debt  or  demand 
against  said  estate. 
Judgment  reversed. 


R.  W.  Richardson  et  aL,  plaintiffs  in  error,  vs.  R.  D. 
Harvey,  administrator  of  William  H,  Yonell,  de- 
ceased, defendant  in  error. 

Where  there  is  a  contract  for  the  rent  of  land  reduced  to  writing,  by 
which  the  party  renting  stipulates  that  he  will  deliver  the  possession  of 
the  rented  premises  to  the  party  from  whom  he  rented  the  same,  by 
the  25th  day  of  December  next  after  the  date  of  the  contract,  the  rela- 
tion of  landlord  and  tenant  exists  between  the  parties,  and  neither  the 
tenant  nor  those  claiming  under  the  tenant  can  deny  or  dispute  the 
title  of  the  landlord,  without  first  surrendering  the  possession  of  the 
rented  premises  to  the  landlord  according  to  the  terms  of  the  contract. 

Where  a  tenant  holds  possession  of  the  rented  premises  beyond  the  term 
for  which  the  same  were  rented,  the  jury,  upon  the  trial  of  an  issue 
formed  under  the  provisions  of  the  Code,  may  find  a  verdict  for  double 
the  rent  stipulated  to  be  paid  j  or  if  he  be  a  tenant  at  will  or  sufferance, 
then  for  double  the  rent  the  premises  are  shown  by  the  evidence  to  be 
worth. 

Where  the  proceedings  are  to  eject  the  sub-tenants  holding  under  the 
party  renting  the  land,  as  provided  by  the  Code,  it  is  discretionary 
with  the  Court  to  allow  the  party  making  the  contract  for  rent  to  be 
made  a  party  to  the  suit,  or  to  require  him  to  defend  in  the  name  o  f 
his  sub-tenants,  which  discretion  this  Court  will  not  control,  unless 
some  good  and  valid  reason  be  shown  why  it  should  do  so,  which  does 
not  appear  from  the  record  in  this  case. 

A  motion  to  continue  a  cause  upon  the  bare  statement  that  a  party  is 
desirous  to  file  a  bill  in  equity  to  enjoin  the  same,  will  not  be  allowed, 
especially  when  there  has  been  a  want  of  diligence,  unless  some  good 
reason  be  assigned  why  the  bill  could  not  be  filed  before  the  session  of 
the  Court. 

Proceeding  against  tenant  Tried  before  Judge  Under- 
wood. Floyd  Superior  Court.  September  (adjourned) 
Term,  1867. 

L.  W.  Dean  sold  and  conveyed  to  Yonell  the  land  herein- 
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after  mentioned.  Subsequently,  to- wit,  on  the  17th  of  Jan- 
uary, 1868,  said  Dean  and  Harvey  as  administrator  of 
Yonell,  agreed  that  Dean  should  continue  to  occupy  said 
premises  until  the  25th  of  December  then  next,  and  then 
deliver  the  same  to  said  administrator  in  good  repair,  etc., 
and  in  consideration  thereof,  Dean  agreed  to  pay  said  admin- 
istrator a  part  of  the  crop,  release  all  his  claims  against 
Yonell's  estate,  except  a  balance  of  a  promissory  note  which 
he  held  against  Yonell,  and  to  offer  no  obstacles  to  prevent 
the  administrator  from  getting  the  full  value  for  said  premises 
at  his  intended  sale  of  the  same.  This  contract  was  reduced 
to  writing  and  signed  by  said  Dean  and  the  administrator. 

Dean  put  Robert  W.  Richardson  and  Eliza  Dean  in  pos- 
session of  the  premises  and  left  them  therein.  In  June, 
1868,  Harvey,  administrator,  sued  out  his  warrant  against 
Richardson  and  Eliza  Dean,  averring  in  his  affidavit  that 
they  were  sub-tenants  under  L.  W.  Dean,  and  were  holding 
over  after  the  term  had  transpired.  '  Richardson  and  Eliza 
Dean  made  a  counter-affidavit,  averring  that  they  did  not 
hold  the  premises  by  lease  or  rent,  or  at  will  or  sufferance,  or 
otherwise  from  Yonell  or  his  said  administrator,  or  from  any 
one  under  whom  said  Yonell  or  Harvey  claims  the  lands,  or 
from  any  one  claiming  them  under  Yonell  or  his  said  admin- 
istrator. They  gave  bond  according  to  law,  and  the  sheriff 
returned  the  papers  to  the  Superior  Court. 

When  the  case  came  on  for  trial,  counsel  for  the  defendants 
presented  a  written  petition  by  L.  W.  Dean,  averring  that  he 
was  the  true  owner  of  said  premises  and  defendant's  lessor 
and  the  real  party  in  interest,  and  asked  that  L.  W.  Dean 
might  be  made  a  party  defendant  in  said  case.  The  Court 
refused  to  make  him  a  party. 

Defendant's  attorneys  then  moved  to  continue  the  case, 
till  the  next  term,  to  give  them  time  to  file  a  bill  to  enjoin 
this  case,  upon  the  ground  that  their  lessor,  said  L.  W.  Dean, 
had,  before  the  commencement  of  these  proceedings,  filed  a 
bill  in  the  District  Court  of  the  United  States  for  the  North- 
ern District  of  Georgia,  for  the  purpose  of  setting  aside  and 
cancelling  the  pretended  deed  (by  Dean  to  Yonell  for  the 
16 
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premises  in  dispute,)  because  the  consideration  therefor  was 
Confederate  States  treasury  notes,  an  illegal  currency,  and  to 
set  aside  said  rent  contract,  because  it  was  procured  by  fraud, 
and  was  without  consideration,  and  founded  upon  a  mistake 
of  both  parties.  They  further  stated  that  the  administrator 
had  notice  of  this  proceeding,  and  that  though  said  bill  had 
been  demurred  to  in  said  District  Court,  and  therefrom  dis- 
missed, yet  steps  had  been  taken  and  instructions  given  to 
take  the  same  to  the  Supreme  Court  of  the  United  States. 
The  Court  refused  the  continuance.    The  case  proceeded. 

Plaintiff's  attorneys  read  said  affidavits,  the  bond  and 
return  of  the  sheriff.  They  then  introduced  said  plaintiff, 
who  proved  the  execution  of  said  rent  contract,  and  it  was 
read  in  evidence.  Plaintiff  then  testified  that  the  deed  from 
L.  W.  Dean  to  Wqa.  H.  Yonell,  for  said  premises,  was 
founded  entirely  upon  the  consideration  of  Confederate 
money,  that  the  rent  contract  was  made  upon  the  supposi- 
tion, by  both  parties  to  it,  that  the  deed  was  valid  and  bind- 
ing, that  plaintiff,  before  the  rent  contract  was  made,  told  L. 
W.  Dean,  not  to  rely  on  his,  plaintiff's,  opinion,  but  to  con- 
sult counsel,  and  Dean  took  several  weeks  to  consult  counsel 
before  he  executed  said  rent  contract;  that  there  had  been, 
until  recently,  a  suit,  by  L.  W.  Dean,  against  him,  pending 
in  the  District  Court  of  the  United  States  for  the  Northern 
District  of  Georgia,  in  which  suit  were  involved  the  rights 
and  titles  of  the.  premises  in  dispute!  and  that  said  suit  had 
had  been  dismissed  on  demurrer. 

He  further  testified  that  L.  W.  Dean  was  in  possession  of 
said  premises  before  and  at  the  date  of  said  rent  contract, 
and  from  that  time,  if  not  before,  held  the  same  as  plaintiff's 
tenant,  that  the  rent  of  the  land  occupied  by  Richardson 
and  Eliza  Dean  was  worth  $160.00  or  $200.00 ;  that  they 
occupied  the  residence  and  cultivated  about  half  of  the 
cleared  land  described  in  said  rent  contract;  that  Richard- 
son, about  the  time  he  went  to  the  place,  endeavored  to  make 
an  arrangement  with  plaintiff  to  allow  him,  Richardson,  to 
cultivate  the  land  and  pay  rent  either  to  plaintiff  or  L.  W~ 
Dean,  as  the  one  or  the  other  might  be  adjudged  to  be  the 
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owner  of  the  premises,  in  the  ease  then  pending;  plaintiff 
refused  to  agree  thereto ;  Richardson  then  refused  to  attorn 
to  plaintiff,  saying  L.  W.  Dean  got  him  to  go  on  the  place. 

Plaintiff  further  testified  that  Richardson  and  Eliza  Dean 
▼ere  left  in  possession  of  the  premises  by  L.  W.  Dean,  as  his 
tenants,  in  the  fall  of  1866,  when  L.  W.  Dean  left  for 
Alabama,  where  he  has  since  and  does  yet  reside,  and  they 
continued  to  hold  under  L.  W.  Dean ;  they  were  notified  by 
plaintiff  that  they  must  attorn  to  him  or  leave  the  premises ; 
they  refused  to  recognize  plaintiff  as  their  landlord,  and  he 
sued  out  said  warrant  to  get  possession.  Here  the  plaintiff 
closed. 

E.  W.  Bbyoles,  testifying  for  the  defendant,  described  the 
nature  of  said  bill  in  the  United  States  District  Court,  sub- 
stantially as  aforesaid,  and  that  steps  were  being  taken  to 
have  the  judgment  of  the  Judge  of  said  Court,  dismissing 
the  bill  on  demurrer,  reviewed  by  the  Supreme  Court  of  the 
United  States,  at  its  December  Term,  1867,  and  that  injunc- 
tion was  prayed  for  by  said  bill  to  restrain  plaintiff  from 
turning  said  defendants  out  of  said  premises.  The  injunc- 
tion was  refused  on  the  first  Monday  in  July,  1867,  and  no 
writ  of  error,  therefor  had  been  sued  out;  plaintiff  had 
notioe  of  said  bill  before  he  commenced  this  proceeding. 

The  Court  charged  the  jury  that  the  tenant  is  not  allowed 
to  dispute  his  landlord's  title,  that  neither  L.  W.  Dean,  nor 
the  defendants  holding  under  him,  could  dispute  plaintiff's 
title  to  the  land  in  dispute,  and  that  if  they  believed,  from 
the  evidence,  that  L.  W.  Dean  rented  the  land  from  plaintiff 
for  the  year  1866,  and  that  defendants  went  into  possession 
under  L.  W.  Dean,  and  hold,  as  his  tenants,  plaintiff  was 
entitled  to  recover  the  premises  in  dispute,  and  double  rent 
for  the  time  they  have  held  over  since  L.  W.  Dean's  term 
expired;  and  this,  although  L.  W.  Dean  and  defendants 
claimed  that  plaintiff's  title  was  not  valid. 

He  was  requested  by  defendant's  attorneys  to  charge : 

1.  "That  the  deed  made  by  L.  W.  Dean  to  William  H. 
Yonell  for  said  land,  the  consideration  being  Confederate 
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money,  was  void,  and  that  the  rent  contract,  made  upon  the 
supposition  that  said  deed  was  valid,  is  not  binding." 

2.  "  If  L.  W.  Dean  was  in  possession  of  the  land  in  dis- 
pute at  the  time  and  before  making  the  rent  contract,  after 
the  expiration  of  said  rent  contract,  to-wit :  On  the  25th  of 
December,  1866,  neither  L.  W.  Dean  nor  defendants  holding 
under  him  were  estopped  from  denying  and  disproving  plain- 
tiff's title." 

3.  "  That  the  pendency  of  the  suit  by  bill  in  the  United 
States  District  Court,  at  and  before  the  commencement  of 
these  proceedings,  involving  the  rights  and  title  of  the  land 
in  dispute,  was  an  abatement  or  bar  to  this  proceeding." 

4.  "  That  plaintiff  could  not  recover  rent  of  defendants 
except  upon  express  or  implied  contract  to  pay  rent,  and  that 
the  law  would  not  imply  a  contract  to  pay  rent,  if  the  defen- 
dants or  Dean  under  whom  they  claimed  had  set  up  a  claim 
of  their  own  to  the  land,  and  refused  to  acknowledge  plain- 
tiff as  their  landlord,  upon  the  ground  that  plaintiff  had 
no  title  and  no  right  to  the  land." 

The  Court  refused  so  to  charge. 

The  verdict  was  for  the  plaintiff  for  the  premises  in  dis- 
pute and  $300.00  for  double  rent  for  1867. 

Defendant's  attorneys  moved  for  a  new  trial  upon  the 
grounds  that  the  Court  erred  in  refusing  to  make  L.  W.  Dean 
a  party  in  the  case ;  in  refusing  the  continuance  for  the  pur- 
pose stated;  in  failing  to  charge  as  requested,  and  in  charg- 
ing as  he  did,  and  because  the  verdict  was  contrary  to  law, 
against  the  evidence,  etc;  and  further,  because  the  jvtry 
found,  and  intended  to  find,  double  rent  for  the  whole  of  1867, 
the  verdict  being  rendered  on  the  26th  September  1867. 

The  Court  refused  a  new  trial,  and  this  refusal  is  assigned 
as  error. 

Wright  &  Broyles,  attorneys  for  plaintiffs  in  arror,  con- 
tended that  the  continuance  should  have  been  granted,  citing 
R.  M.  Charlton's  R.  355;  that  Dean,  etc.,  could  dispute  Har- 
vey's title  after  25th  December,  1866,  as  neither  acquired  the 
possession  by  the  rent  contract  with  Harvey  for  1866,  citing 
new  Code  3676,  Smith's  L.  and  Ten.  117;  Coke's  Litt,  476,  I 
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Gr.  Ev.  25,207;  20th  Ga.  R.  600  (9;)  Arch's  L.  and  Tenn. 
77,220 ;  7th  Peters  692,  2  Sm.  Lead.  Cases  556  to  559 ;  30th 
N.  Y.  R.  519,  9th  do.  250 ;  that  the  pending  suit  in  the  U.  S. 
Dist.  Court,  abates  this  suit,  citing  Code  sec.  3407 ;  that  there 
was  no  contract,  express  or  implied,  to  pay  rent  shown  by  the 
record,  citing  Jackson  &  Bros.  vs.  Mowry  30th  Ga.,R.  143. 31st 
6a.,  R.  583 ;  3d  Comstock's  R.  286.  McFarland  vs.  Watson, 
1st  Wend,  R.  134 ;  and  that  the  verdict  was  too  large,  citing 
new  Code,  sec.  2267. 

R.  D.  Harvey,  attorney  for  defendant  in  error,  furnished 
no  brief  to  the  Reporter. 

Warner,  C.  J. 

The  error  assigned  in  this  case,  was  the  refusal  of  the  Court 
below,  to  grant  a  new  trial  upon  the  several  grounds  stated 
in  the  record.  First;  That  the  Court  did  not  grant  a  continu- 
ance of  the  case,  to  enable  the  defendant  to  file  a  bill  for  an 
injunction.  The  continuance  of  the  case  for  the  reason  stated, 
was  properly  refused  by  the  Court  below,  under  the  9th 
equity  rule  of  Practice  2d  Kelly's  Rep.  483.  The  discre- 
tion of  the  Court  in  refusing  the  continuance,  was  properly 
exercised  in  this  case  upon  the  showing  made  therefor.  Sec- 
ond. Because  the  Court  refused  to  allow  Dean  to  be  made  a 
party  to  the  proceeding  before  the  Court.  The  defendants 
were  the  sub-tenants  of  Dean,  holding  possession  of  the  prem- 
ises under  him,  and  he  could  as  well  defend  in  their  names,  as 
his  own ;  and  it  was  entirely  discretionary  with  the  Court 
whether  he  should  be  made  &  formal  party  to  the  proceeding, 
or  defend  in  the  name  of  his  sub-tenants — he  was  not  deprived 
of  any  legal  right,  by  the  refusal  of  the  Court  to  allow  him 
to  be  made  a  party. 

The  relation  of  landlord  and  tenant  existed  between  Har- 
vey, the  administrator,  and  Dean,  as  well  as  those  holding  the 
possession  of  the  premises  under  Dean,  and  neither  Dean  nor 
those  claiming  the  possession  under  him,  could  deny  or  dis- 
pute the  title  of  their  landlord,  without  first  surrendering  the 
possession  of  the  rented  premises  to  their  landlord,  according 
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to  thetermsof  the  con  tract— 2263  and  2257 sections,  Revised 
Code. 

If  a  tenant  holds  over  after  his,  term  expires,  the  landlord 
may  recover  double  rent  for  such  time.  Revised  Code,  section 
2259.  And  in  proceedings  against  tenants  like  the  one  now 
before  us,  if  the  issue  shall  be  determined  against  the  tenant, 
judgment  shall  go  against  him  for  double  the  rent  reserved, 
or  stipulated  to  be  paid ;  or  if  he  be  a  tenant  at  will  or  suf- 
ferance, then  for  double  what  the  rent  of  the  premises  are 
shown  to  be  worth.     Revised  Code,  section  4009. 

Upon  a  careful  review  of  the  facts  of  this  case,  as  well  as 
of  the  errors  assigned  to  the  rulings  of  the  Court  below,  and 
the  refusal  to  charge  the  jury  as  requested,  we  find  no  error 
in  this  record,  to  authorize  a  reversal  of  the  judgment  of  th 
Court  below  in  refusing  a  new  trial.  Let  the  judgment  of 
the  Court  below  be  affirmed. 


William  C.  Hendricks,  executor  of  John  Hendricks, 
deceased,  et  aL,  plaintiffs  in  error,  vs.  Daniel  R.  Mitch- 
ell, et  al.,  defendants  in  error. 

1.  Hendricks,  as  executor,  was  sued,  and  filed  none  of  the  usoal  pleas  to 
protect  himself  from  personal  liability,  because  the  estate  was  solvent. 
By  the  war  the  estate  was  made  insolvent:  Held,  that  equity  and  the 
act  of  12th  March,  1866,  will  relieve  him  from  personal  liability. 

2.  To  reduce  his  liability,  he  might,  in  the  Superior  Court,  prove  pay* 
ments  which  had  been  disallowed  by  the  Ordinary. 

Equity.  Demurrer.  Decided  by  Judge  Milner.  Floyd 
Superior  Court.    July  Term,  1867. 

The  bill  of  William  C.  Hendricks,  Hiram  Hammond,  L . 
D.  Wootten,  Jeese  H.  Phelph  and  Abner  Echols  made  the 
following  case: 

John  Hendricks,  of  Floyd  county,  died,  leaving  an 
and  a  will  in  which  William  C.  Hendricks  and  John  A* 
Hendricks  were  nominated  as  his  executors.    On  the  14th  of 
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August,  1856,  the  will  was  proven  and  admitted  to  record  in 
said  county,  and  both  of  said  executors  were  qualified. 

William  C.  Hendricks  did  most  of  the  business ;  he  found 
the  estate  to  consist  of  slaves  and  some  real  estate  and  other 
personalty;  the  slaves  were  appraised  at  $12,000.00,  the  lands 
at  say  $6,000.00,  and  the  other  personalty  at  $2,000.00 ;  the 
liabilities  of  the  estate  were  about  $15,000.00,  and  he  believed 
it  would  pay  out  and  leave  a  balance  for  the  legatees. 

William  dine  held  a  note  made  by  said  testator;  he  sued 
said  executors  on  it,  and  at  November  Term,  1859,  of  Floyd 
Inferior  Court,  obtained  a  judgment  for  $1,878.83  principal, 
$508.50  for  interest  to  the  14th  of  November,  186&,  and 
$5b35  for  oosts.  Upon  this  judgment  a  fi.  fa*  was  issued 
and  put  into  the  sheriff's  hands  for  collection.  William  C. 
Hendricks,  executor,  because  property  was  dull  and  would 
likely  be  sacrificed  if  sold  by  the  sheriff,  and  in  order  to 
make  the  property  turn  out  most  advantageously  for  the 
creditors  and  legatees,  borrowed  money  and  paid  off  the  fi 
fa.  Wootten  and  Echols  stood  William  C.  Hendricks'  secu- 
rity for  $1,000.00  of  said  money  borrowed  from  M.  A.  Law- 
rence, William  G.  Hendricks,  Jesse  H.  Phelps,  Hiram 
Hammond,  and  A*  H.  Davis,  Jr.,  stood  security  for  the 
payment  of  another  $1,000.00  of  it,  borrowed  from  John 
Mills,  and  William  C.  Hendricks  advanced  the  $438.95  bal- 
ance neeesaary  to  pay  said  fi.  fa. 

u  By  a  mistake  or  oversight,"  they  neglected  to  have  said 
ji  fa.  assigned  to  them,  and  "by  a  bare  oversight "  the  exec- 
utors omitted  to  return  the  said  fi.  fa*  so  paid  off,  as  a  voucher 
to  the  Court  of  Ordinary,  and  get  credit  for  such  payment. 

Emancipation  of  the  slaves  and  other  consequences  of  the 
late  war,  have  made  the  estate  wholly  insolvent;  its  available 
are  worth  not  over  $1,500.00,  and  the  liabilities, 
the  expenses  of  administration!  amount  to  $8,000.00. 

Before  emancipation,  several  judgments  were  entered 
against  said  executors,  on  claims  against  said  testator,  to-wit : 

In  &vor  of  D.  £.  Mitchell,  for  about  $1,700.00, 

«  Underwood  A  Smith,  "  $200.00, 

B.  Thrasher,  "        $2,236.05. 


■\ 


it 
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While  these  suits  were  pending,  sam  executors  filed  none 
of  the  usual  pleas  for  avoiding  personal  liability,  because 
then  said  estate  was  solvent.  These  creditors  now  insist  that 
the  executors  shall  pay  said  judgments  out  of  their  own 
effects  or  the  assets  of  the  estate,  or  both,  and  are  not  willing 
that  they  shall  use  said  fi.  fa.  paid  off,  for  a  voucher,  nor 
that  they  shall  have  the  same  assigned  to  them  or  either  of 
them,  nor  in  any  way  be  subrogated  to  the  rights  of  Cline, 
said  plaintiff  in  the  said  fi.  fa.9  but  insist  that  the  borrowers 
took  the  money  and  paid  said  fi.  fa.  at  their  own  risk. 

By  the  fortunes  of  the  war,  William  C.  Hendricks  is 
insolvent,  and  his  securities  will  have  to  bear  the  burden. 

For  these  reasons,  William  C.  Hendricks,  his  co-executor 
and  said  securities  pray  that  they  be  allowed  to  use  said  ji  fa. 
as  a  voucher  for  its  full  amount  and  take  credit  for  the  same, 
or  have  control  of  the  same  or  be  subrogated  to  the  rights 
of  Cline,  the  said  plaintiff  infi.fa.9  and  that  the  other  judg- 
ment creditors  shall  be  enjoined  from  proceeding  to  enforce 
their  said  judgments ;  that  all  other  creditors  be  enjoined  from 
suing  them;  that  they  all  come  into  Court  and  have  the 
assets  marshalled,  and  so  ascertain  the  percentage  to  be  paid 
on  each  of  said  debts,  first  paying  the  expenses  of  admin  isr- 
tration ;  that  a  decree  may  be  had,  ascertaining  and  fixing  the 
extent  of  the  individual  liability  of  William  C.  Hendricks, 
if  any,  on  said  judgments,  and  that  he  be  therefrom  dis- 
charged for  the  reasons  aforesaid ;  they  also  pray  for  subpoena 
and  general  relief. 

Underwood  &  Smith  and  D.  R.  Mitchell  demurred  to  said 
bill  for  want  of  equity.  Thrasher  demurred  also  upon  that 
ground,  and  for  misjoinder  of  parties  and  causes  of  action. 

The  Chancellor  sustained  the  demurrer  and  dismissed  the 
bill,  and  this  is  assigned  for  error. 

Wright  &  Broyles,  for  plaintiff  in  error,  made  the  fol- 
lowing points  and  citation  of  authorities  : 

Hendricks  is  entitled  to  a  credit  on  his  returns  for  the  sam 
advanced  by  him  to  pay  Cline's  JL  fa. — 2  Redf.  Law  of 
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Wills,  p.  870  (19),  117  (2  a),  note  13  to  p.  241 ;  3  John's 
Ch.  R.  312. 

Plaintiffs  entitled  to  be  subrogated  to  rights  of  Cline. — 2 
Lead.  Cas.  Eq.,  pp.  235,  236,  230,  231 ;  1  Lead.  Cas.  Eq., 
top  p.  153,  1st  column. 

The  sureties  for  the  borrowed  money  have  the  right  to  be 
so  subrogated. — Cond.  U.  S.  Supreme  Court  Reports,  2d  vol., 
p.  268. 

Belief  from  personal  liability  by  emancipation  of  slaves. 
—Acts  of  1866,  p.  63;  1  Story's  Eq.,  s.  90;  2  do.  878;  5 
Ga.,  274  (7-8) ;  2  Wms.  Ex'rs,  751-2. 

As  to  laches,  see  3  Lead.  Cases  in  Eq.,  top  p.  441,  443, 
444;  21  Ga.,  442;  14  Ga.,  323  (4r-5). 

As  to  misjoinder. — Story's  Eq.  PL,  s.  544,  note  2. 

As  to  the  effect  of  misjoinder. — Code,  3415,  3416. 

Bill  not  multifarious.— Story's  Eq.  PL,  s.  (271  a)  279  o ; 
Story's  Eq.  PL,  s.  (4)  283. 

Underwood  &  Smith,  Bauoh,  for  defendants  in  error. 
Harris,  J. 

1.  The  legislature  having,  by  an  act  approved  on  the  12th 
March,  1866,  provided  for  the  relief  of  executors,  adminis- 
trators, guardians  and  trustees,  in  consequence  of  the  eman- 
cipation of  slaves  produced  by  the  recent  war,  we  are 
persuaded,  from  the  facts  stated  in  complainant's  bill,  that 
the  Court  erred  in  dismissing  it  on  demurrer. 

It  may  be  that  when  the  pleadings  are  finally  made  up  by 
other  allegations,  and  the  evidence  collected  to  sustain  them, 
it  will  appear  that  the  executor  in  this  case  is  without  mate- 
rial blame,  and  that  without  doing  anything  contrary  to  his 
duty  or  intending  to  do  the  creditors  of  the  estate  any  wrong, 
he  was  surprised  by  the  disastrous  turn  the  war  took,  and  the 
property  in  his  hands  for  the  payment  of  debts,  swept  with- 
out criminal  or  rather  inexcusable  negligence,  from  his 
custody  and  beyond  his  control.  If  the  property,  which  was 
valuable,  was  made  valueless  whilst  in  his  hands,  without 
gross  or  willful  negligence,  by  force,  surely  there  can  be  no 
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principle  of  equity  which,  in  such  a  case,  would  hold  a 
trustee,  or  one  acting  in  such  capacity  and  in  good  faith, 
liable  to  respond  personally  for  a  want  of  clairvoyance  in  not 
discerning  in  advance  what  would  happen. 

There  is  a  rigor  in  the  common-law  which,  if  not  con- 
trolled in  some  cases,  would  be  productive  of  great  injustice; 
as  in  a  case  where  an  executor  or  administrator,  having  pos- 
session of  personal  property  ample  to  pay  off  existing  claims, 
omits,  through  ignorance  or  want  of  precaution  or  careless- 
ness of  his  attorney,  when  sued,  to  file  his  plea  of  plene 
administrUvit  or  plene  admniatravii  praetor,  the  one  or  the 
other  as  the  exigency  may  require,  so  as  to  protect  himself 
and  securities,  if  there  be  any,  against  any  possible  personal 
liability.  Without  such  plea,  the  law  presumes  assets; 
judgment  is  taken ;  the  personal  property  is  destroyed  by 
death,  or  by  some  casualty,  or  by  war.  In  such  case,  should 
the  executor  or  administrator  be  held  personally  to  pay? 
The  law  probably  says  yes,  but  equity  emphatically  says,  no, 
and  will  and  ought  to  interpose  to  relieve  him,  unless  from 
gross  mismanagement  or  negligence,  or  willful  violation  of 
the  rights  of  creditors,  or  by  a  conversion  of  the  trust  prop- 
erty to  his  own  use  and  benefit,  he  has  divested  himself  of 
all  right  to  its  protection.  Such,  we  apprehend,  was  the 
spirit  and  design  of  the  recent  legislation  of  the  State  for  the 
relief  of  these  fiduciaries ;  it  should  be  liberally  interpreted 
and  enforced,  unless  found,  upon  mature  consideration,  to 
impair  the  obligation  of  contracts.  Remedial  legislation, 
when  mitigating  the  rigor  of  the  common-law,  is  always 
liberally  construed.  Without  pronouncing  any  opinion 
whatever  upon  the  merits  of  the  defence  of  this  executor,  or 
intending  to  intimate  one  by  any  remark  made  or  proposition 
stated,  we  mean  by  this  decision  simply  to  say  that  this  case 
should  be  heard  and  decided  upon  its  merits  after  the  plead- 
ings have  been  amended  and  made  up,  and  evidence  beard. 

In  such  cases,  technical  decisions  on  demurrer  are  not  sat- 
isfactory. The  ends  of  justice  require  a  full  and  fair  trial* 
and  that  the  executor  should  have  relief  under  the  act 
referred  to,  unless  by  gross  negligence  or  willful  misconduct 
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previous  to  the  passage  of  that  act,  he  had  made  himself  per- 
sonally answerable  oat  of  his  own  estate  to  pay  the  creditors 
of  the  estate  be  represented. 

2.  From  the  bill  of  exceptions)  it  appears  that  complain* 
ant  sought  to  diminish  his  liability  to  the  creditors  of  the 
estate,  by  showing  that  he  had  paid  a  note  or  judgment 
against  the  estate,  but  which  had  been  disallowed  by  the 
Ordinary.  Had  this  been  allowed  in  his  accounts  by  the 
Ordinary,  it  would  have  thereby  become  in  the  Superior  Courts 
prima  fade  evidence  in  his  favor ;  but  the  rejection  or  disal- 
lowance of  such  item  by  the  Ordinary,  should  work  no  other 
prejudice  to  him  than  to  put  him,  whenever  his  liabilities 
are  investigated  by  a  jury,  to  the  proof  of  the  facts  of  pay* 
ment  by  him. 

We  can  perceive  no  satisfactory  reason  why,  upon  such. 
proof  on  the  trial  of  the  cause,  the  executor  should  not  be 
credited  with,  such  payment,  and  according  to  the  grade  of 
the  claim  paid  as  it  existed  at  the  death  of  his  testator,  and  in 
case  of  insufficiency  of  assets  to  pay  all  creditors  of  the  same 
grade,  then  to  be  credited  with  its  pro  rata  share,  according 
to  the  priorities  established  by  law. 

Judgment  reversed. 


Thomas  W.  Dctfbee,  Executor  of  Jambs  B.  Eddins, 
deceased,  el  al.,  plaintifis  in  error,  w.  James  H.  Pbice, 
defendant  in  error. 

When  the  Judge  below  refuses  a  new  trial  because  he  was  satisfied  with 
the  legality  of  the  verdict,  if  not  its  correctness,  this  Court  should  not 
nterfere,  because  it  suspects  strongly  that  the  verdict  was  wrong. 

Complaint.  Motion  for  new  trial.  Decided  by  Judge 
Underwood.    Polk  Superior  Court.    July  Term,  1867. 

James  H.  Price,  as  endorsee,  brought  complaint  against 
Benjamin  F.  Bigelow,  as  acceptor,  Thomas  W.  Dupree, 
Executor  of  James  B.  Eddins,  deceased,  as  drawer,  and  Sid- 
ney A«  White  as  endorser  on  the  following  instrument : 
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"  Pcmlk  County,  Ga.,  2d  June,  1857. 
"  Mr.  B.  F.  Bioelow  : 

"Please  settle  five  hundred  dollars  with  Mr.  Sidney 
White  for  me,  and  this  shall  be  your  receipt  for  the  same. 

"  Yours  respectfully, 

"  J.  B.  Edmns." 

Across  its  face  was  written — "  Accepted,  Benjamin  Bige- 
low  " — and  on  its  back  was  endorsed,  "  I  transfer  the  within 
over  to  J.  H.  Price  for  value  received  this  12th  day  of  Sep- 
tember, 1857.  "  S.  A.  White." 

The  record  does  not  show  that  any  plea  was  filed.  When 
the  order  was  offered  in  evidence  Dupree's  attorneys  objected 
to  its  introduction,  because,  as  they  said,  it  appeared  to  have 
been  altered  since  its  execution.  The  Court  overruled  the 
objection,  and  it  was  read  to  the  jury. 

Plaintiffs'  attorneys  then  offered  to  read  in  evidence  the 
answers  of  the  defendant,  Sidney  A.  White,  to  interrogatories. 
They  were  in  substance  as  follows:  Knows  all  the  parties, 
has  heard  the  release,  annexed  to  the  interrogatories,  read. 
No  alteration  was  made  in  said  order  while  he  had  it ;  Eddins 
brought  the  order  to  him  in  Eddins'  house,  it  was  for  five 
hundred  dollars,  and  witness  supposed  it  was  in  Eddins9 
handwriting.  Eddins  owed  him  most  of  the  sum  for  car- 
penter's work,  building,  etc.,  and  the  balance  was  to  pay  an 
order  given  witness  by  Eddins  on  Mr.  Giles,  who  did  not 
accept  it.  Witness  did  not  know  how  it  happened  that  the 
words  "settle  five  hundred"  are  in  a  different  handwriting 
from  the  balance  of  the  order,  if  it  is  so.  "  However,  it 
appeared  the  same,  and  was  in  the  same  handwriting  "  when 
he  took  it,  and  when  he  transferred  it.  Dupree  offered  to 
pay  the  order  to  witness  when  he  held  it,  if  he  would  take 
it  in  trade,  but  that  did  not  suit  witness.  He  worked  for 
Eddins  off  and  on  four  or  five  years,  could  not  tell  how 
much  the  work  came  to,  nor  the  amount  paid  him  at  dif- 
ferent times,  without  a  calculation  which  he  could  not  then 
make. 

He  knew  Eddins  owed  him  as  much  as  $500.00,  and  did 
not  know  and  never  stated  that  Eddins  did  not  owe  him 
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more  than  $60.00,  or  some  other  small  sum.  The  order  was 
given  for  $500.00,  and  was  not  altered  by  erasure  or  other- 
wise while  he  held  it;  witness  could  not  see  that  the  paper 
is  thinner  under  the  words  "  settle  five  hundred." 

9*A  Orosa-InterrogcUory.  "Are  you  not  now,  and  have 
you  not  been  for  some  time  past,  in  the  Penitentiary  of  Mis- 
sissippi for  negro  stealing?  Did  you  not  plead  guilty  to 
that  charge?" 

Answer.  "That  is  a  matter  which  I  do  not  apprehend 
concerns  that  business.  I  plead  guilty  of  having  the  negro 
in  my  possession,  but  not  of  stealing  him." 

lttfc  Cboss-IrUerrogcUory.  "  Did  you  not  run  away  from 
this  place  (Cedar  Town,  Georgia,)  and  carry  money  with 
you,  leaving  your  debte  unpaid,  and  your  family  in  a  desti- 
tate  condition  ?" 

Answer.  "I  decline  to  answer  that  interrogatory;  it  is, 
however,  false." 

11  th  Cross-Interrogatory.  "  Are  you  willing  now  to  add 
to  all  these  crimes  that  of  deliberate  perjury  ?  Do  you  not 
know  that  if  Eddins  had  lived  this  draft  never  would  have 
been  for  $600.00  P 

Answer.  "  That  is  an  impertinent  question,  and  I  shall 
decline  to  answer  it." 

These  interrogatories  were  objected  to,  because  it  appeared 
by  them  that  the  witness  was  incompetent  by  reason  of  con- 
viction for  an  infamous  offence,  and  because  the  9th,  10th 
and  11th  cross-interrogatories  were  not  fully  answered.  The 
objection  was  overruled.  The  interrogatories  were  read  to 
the  jury. 

The  plaintiff  closed.  Dupree  was  introduced,  and  testified 
that  testator  died  on  the  18th  of  August,  1857,  that  shortly 
thereafter,  White  told  him  he  held  a  claim  on  the  estate ; 
witness  told  White  that  the  estate  owed  him  nothing,  and 
would  pay  him  nothing,  unless  he  forced  payment  by  law ; 
in  the  early  part  of  1857,  White  and  Eddins  swapped  horses, 
and  White  was  to  pay  Eddins  $90.00  to  boot,  by  carpenter's 
work,  and  at  that  time  Eddins  owed  White  nothing  on  any 
account;  White  never  did  the  $90.00  worth  of  work  as  he 
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agreed ;  he  -was  poor,  had  a  large  family,  and  kept  pretty 
nearly  even  with  Eddins  for  labor  done  for  him.  Shortly 
after  said  conversation  White  left  that  section  of  the  State, 
and  soon  after  he  left,  plaintiff  presented  said  order  to  witness, 
who  told  plaintiff  the  order  was  not  all  right;  there  was  some 
rascality  in  it,  and  he  would  not  pay  it  unless  compelled. 
After  the  sale  of  Eddins'  perishable  property,  Price  served 
Dupree  with  a  regular  notice  of  his  claim ;  Dupree  repeated, 
substantially,  said  objections  to  it,  and  said  the  estate  was 
insolvent  and  could  not  pay  out  In  witness'  opinion  all  of 
the  order  except  "settle  five  hundred"  was  in  JEddins*  hand- 
writing, and  those  words  were  in  White's.  In  1857,  and  for 
some  years  before,  Bigelow  was  notoriously  insolvent.  White 
did  carpenter's  work  for  Eddins,  off  and  on,  for  four  or  five 
years,  but  Dupree  never  offered  to  pay  the  order  in  trade  or 
otherwise ;  he  always  refused  to  pay  it. 

James  M.  Ware  testified  that  in  1857  he,  as  security  for 
Bigelow,  paid  off  a  judgment  in  favor  of  Eddins  for  seven 
or  eight  hundred  dollars ;  that  about  the  date  of  the  order, 
Eddins  and  White  came^to  Ware's  house ;  Eddins  said  he  had 
borrowed  so  much  money  from  Ware  that  he  disliked  to  call 
on  him  again,  but  that  he  was  hard  up  for  funds,  and  if 
Ware  would  allow  him  to  give  White  an  order  on  Bigelow 
for  $25.00  (which  would  answer  White's  purposes,)  he, 
Eddins,  would  be  glad.  Bigelow  owing  Ware  as  aforesaid, 
Ware  consented ;  Eddins  wrote  an  order  on  Bigelow,  in  favor 
of  White  for  $25.00 ;  the  paper  on  which  the  order  sued  on 
is  written  resembles  that  used  by  Eddins  at  the  time  witness 
speaks  of;  witness  has  now  in  his  possession  a  writing  made 
by  Eddins  at  the  same  time,  and  he  thinks  it  was  written  an 
paper  torn  from  the  same  sheet  as  that  on  which  the  $25.00 
order  was  written,  and  which  he  thinks  is  the  one  sued  on, 
but  altered  since  its  execution.  Bigelow  was  notoriously 
insolvent  in  1857,  and  is  yet. 

Price  then  testified,  in  rebuttal,  that  on  the  11th  or  12th 
of  September,  1857,  White  came  to  him  to  trade  the  order, 
that  he  refused  till  Bigelow  accepted  it;  he  got  Bigelow's 
acceptance  and  came  back  that  day  or  next  morning,  and 
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then  White  shaved  it  at  seventeen  per  cent,  discount,  giving 
White,  among  other  bank-bills,  three  one  hundred  dollar 
Georgia  Railroad  Bank  bills,  and  settling  an  account  he  had 
against  White.  He  did  not  remember  that  Dupree  made 
«7  objection  to  the  order  when  he  preBented  it  to  him. 

Here  the  testimony  closed ;  the  Court  charged  the  jury  • 
they  retired  and  found  plaintiff  the  principal  and  interest 
and  costs  of  suit. 

A  motion  for  new  trial,  upon  the  grounds  that  the  Court 
erred  in  refusing  to  reject  White's  answers  to  the  interroga- 
tions, because  said  9th,  10th  and  11th  cross  interrogations 
were  not  fully  answered,  and  because  the  verdict  was  contrary 
to  the  evidence,  eta,  etc,  was  overruled. 

The  assignment  of  errors  is  the  refusal  to  reject  White's 
answers  for  want  of  full  answers  to  the  said  cross-questions^ 
and  because  of  his  infamy,  and  in  overruling  the  motion  for 
a  new  trial.     (The  record  is  certified  by  said  Bigelowas  Clerk.) 

Chkolm,  Waddell,  Broyles,  for  plaintiff  in  error. 

Habvey  &  Scott,  Buchanan,  Blance  &  Thompson, 
for  defendant  in  error. 

Habbis,  J. 

The  genuineness  of  the  note  sued  on,  was  a  question  for 
the  jury.  The  evidence  was  conflicting,  it  is  true,  and  there 
were  facts  in  testimony  calculated  to  impress  us  with  strong 
suspicions  that  the  note  had  been  altered  in  the  amount ;  but 
situated  as  this  case  is,  it  appears  to  us  that  it  would  be  viola- 
tive of  well  settled  principles  and  duty  for  us  to  interfere 
because  of  such  suspicions. 

The  Judge  before  whom  the  cause  was  tried,  appears  to 
have  been  satisfied,  if  not  with  the  correctness,  with  the 
legality  of  the  finding,  having  refused  the  application  for 
a  new  trial.  We  perceive  no  error  of  law  in  such  refusal. 
It  was  urged  before  us  that  unless  a  new  trial  was  granted 
here  a  personal  liability  would  be  fixed  on  the  executor  as 
the  estate  represented  would  prove  insolvent.    Such  a  rasut* 
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will  not  be  the  fault  of  the  law,  but  from  not  defending  in 
tfie  mode  required  by  la\r,  from  the  negligence  of  the  executor, 
in  not  pleading  to  the  suit  on  the  note  at  the  proper  time  and 
in  proper  form,  the  condition  of  the  estate. 

Why,  when  sued,  did  not  the  executor  file  his  plea  of  plene 
adrninistravUf  Why  not  the  plea  of  non  est  factum  f  if  he 
actually  believed  that  the  note  sued  on  had  been  altered  mate- 
rially in  amount,  so  that  the  onus  of  the  proof  of  the  genuine- 
ness of  the  note  in  its  present  condition  might  be  cast  on  the 
plaintiff  below? 

The  consequences  apprehended  are  the  necessary  sequences, 
from  such  antecedents.  The  law  rightfully  assists  the  vigi- 
lant, but  looks  with  no  tenderness  on  the  claim  for  assistance 
to  him  who,  in  the  last  hour,  has  become  remediless  by  his 
own  inaction. 

Inaction,  standing  still  with  folded  arms,  will  be  found  in 
general  by  those  who  trust  to  its  efficacy,  "no  antidote  for  the 
ills  that  flesh  is  heir  to." 

Judgment  affirmed. 


Miles  G.  Dobbins,  plaintiff  in  error,  vs.  Orange  &  Alex- 
andria Rail  Road  Company,  defendant,  and  Campbell 
Wallace,  Superintendent  of  The  Western  &  Atlantic 
Rail  Road,  garnishee,  defendants  in  error. 

The  Superintendent  of  the  Western  &  Atlantic  Bail  Road  ia  not  subject 
to  garnishment  process. 

Motion  to  dismiss  garnishment.  Decided  by  Judge  Col- 
lier.   Fulton  Superior  Court.     October  Term,  1867. 

Dobbins  procured  an  attachment  against  the  Orange  & 
Alexandria  Rail  Road  Company  and  had  summons  of  gar- 
nishment served  on  Campbell  Wallace,  Superintendent  of  the 
Western  &  Atlantic  Rail  Road.  Wallace's  attorneys  moved 
to  discharge  him  from  answering  the  garnishment,  on  the 
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ground  that  as  such  Superintendent,  he  was  not  suable  by 
such  process. 

The  Court  sustained  the  motion  and  ordered  the  discharge. 
This  is  assigned  as  error. 

/ 

Wm.  Douqhebty,  Culberson,  (by  the  Reporter)  for 

plaintiff  in  error. 

Hammond  &  Mynatt,  for  defendant  in  error,  replied,  the 
Western  &  Atlantic  Rail  Road  could  only  be  sued  by  special 
act  of  the  General  Assembly.  Walker  vs.  Spullock  23d  Ga., 
R.  437.  Act  Jan.  15th,  1852,  pamph.  Ill,  new  Code,  sec.  899. 
Garnishment  lies  against  a  corporation,  but  W.  &  A.  is  not  a 
corporation,  citing  the  sections  of  the  Code  on  garnishment. 

Harris,  J. 

Tlte  only  question  made  in  this  case  is,  whether  the  Super- 
intendent of  the  Western  &  Atlantic  Rail  Road  is  liable  to 
the  process  of  garnish  ment  ? 

That  process  is  one  of  statutory  creation,  and  does  not 
extend  beyond  the  persons  and  classes  of  agents  clearly  within 
the  provisions  of  law  authorizing  it  We  think  it  manifest 
that  the  Superintendent  of  the  Western  &  Atlantic  Rail  Road 
belongs  to  that  class  of  public  agents,  like  the  Governor  and 
Treasurer  of  the  State,  whom  reasons  of  policy  exempt  as  such 
agents  from  process  of  garnishment.  It  should  be  borne  in 
miod  that  the  Western  &  Atlantic  Rail  Road  is  not  a  corpo- 
ration and  liable  like  other  corporations  to  suits  and  garnish- 
ments. It  is  the  property  solely  of  the  State  of  Georgia  and 
under  the  control  and  power  of  the  legislature  at  all  times. 
It  is  true  the  legislature  has  authorized  suits  for  damages  to 
be  instituted  against  it — prescribed  how  service  is  to  be  made! 
etc.,  as  is  authorized  against  other  Railroads  (private  corpora- 
tionsj  for  losses  incurred  or  negligence  or  malfeasence  as  com- 
mon carriers.  This  was  a  concession  by  the  State  of  Georgia 
to  the  public  of  a  right  of  suit  against  herself  for  particular 
wrongs, — and  in  thus  allowing  her  Courts  to  take  cognizance 
of  the  claims  of  individuals  against  her,  she  entirely  with- 
17 
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drew  from  the  legislature  those  constant  applications  for  com- 
pensation for  injuries  done  or  loss  sustained  in  the  working 
of  her  road.  The  right  of  suit  against  the  Western  &  Atlan- 
tic Rail  Road,  for  any  and  every  cause,  has  not  been  given — 
it  is  limited,  and  beyond  the  cases  in  which  the  right  of  suit 
is  expressly  conferred,  we  are  not  disposed,  by  construction, 
to  extend  it.  It  is  exclusively  a  matter  for  the  legislature  to 
enact  whether  the  road  of  the  State  and  its  agents  shall  be 
made  amenable  in  all  respects  as  private  corporations  and 
their  agents  are.  The  great  interests  confided  to  the  constant 
care  of  this  public  agent,  the  Superintendent  of  the  Western 
&  Atlantic  Rail  Road, — requiring,  as  we  are  satisfied  they  do, 
his  whole  time  and  undivided  attention,  furnish  an  argument 
of  such  overwhelming  force  against  his  amenability  to  the 
process  of  garnishment,  that  we  unhesitatingly  yield  to  it  and 
affirm  the  judgment  below. 


Sasseen  &  Whitaker,  plaintiffs  in  error,  w.  William 

E.  Clark,  defendant  in  error. 

1.  An  inn-keeper  is  bound  to  extraordinary  diligence  in  preserving  the 
property  of  his  guests  entrusted  to  his  care,  and  is  liable  for  the  same, 
if  stolen,  where  the  guest  has  complied  with  all  the  reasonable  rules  of 
the  inn. 

2.  In  case  of  the  loss  of  the  goods  entrusted  to  the  inn-keeper  by  bis 
guest,  the  presumption  is  want  of  proper  diligence  in  the  landlord. 

&  In  any  action  to  charge  an  inn-keeper  for  the  loss  of  a  trunk  and  its 
contents,  the  wife  of  the  plaintiff  is  admissible  to  prove  the  contents  of 
the  trunk,  independent  of  the  act  of  1866,  where  no  other  evidence  is 
attainable,  upon  a  policy  infavorcmjusHcke,  springing  out  of  the  ne- 
cessity of  the  case,  and  the  nature  of  the  subject. 

4.  Baggage  is  such  articles  of  necessity  or  personal  convenience  as  are 
.  usually  carried  by  passengers  for  their  personal  use ;  and  what  are  each 
articles  must,  in  each  case,  be  determined  by  the  jury  irom  the  facts 
and  circumstances  which  belong  to  it. 

6.  Where  a  hotel  keeper  sends  his  porter  to  the  cars,  to  receive  the  bag- 
gage of  persons  traveling,  and  baggage  is  delivered  to  the  porter,  and 
the  traveler  becomes  the  guest  of  the  hotel,  the  liability  of  the  inn- 
keeper as  such  for  the  baggage  begins  on  the  delivery  to  the  porter, 
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and  continues  until  re-delivery  to  the  actual  custody  of  the  guest.  And 
if  the  porter  of  the  inn-keeper  take  charge  of  the  baggage  at  the  hotel 
to  deliver  it  at  the  cars  for  the  guest,  the  liability  of  the  inn-keeper  con- 
tinues until  the  baggage  be  delivered.  It  devolves  on  the  inn-keeper 
to  show  such  facts  as  will  discharge  him  from  liability  on  account  of 
such  baggage. 

Case.  Motion  for  new  trial.  Tried  before  Judge  Warner. 
Fulton  Superior  Court     April  Term,  1867. 

• 

This  ~was  an  action  for  the  loss  of  plaintiff's  wife's  bag- 
gage while  she  was  a  guest  at  the  inn  of  Edward  R.  Sasseen 
and  Thomas  E.  Whitaker,  inn-keepers,  under  the  style  of 
Sasseen  &  Whitaker,  keeping  the  hotel  in  Atlanta,  known  as 
"The  Exchange."    Plaintiff's  evidence  was  as  follows: 

T.  H.  Glenn,  by  interrogatories,  testified  that  on  or  about 
the  22d  of  July,  1866,  he  was  in  Atlanta,  and  when  the  train 
came  from  Chattanooga,  was  at  the  Railroad  depot — met 
plaintiff's  wife  and  family,  and  assisted  her  in  collecting  her 
baggage,  and  gave  it  to  defendant's  porter  to  be  taken  to  the 
hotel.  He  counted  the  trunks  when  the  porter  took  them — 
there  were  eight  trunks.  He  went  with  Mrs.  Clark  to  the 
hotel — the  baggage  soon  came — he  counted  and  knew  that 
eight  trunks  came  into  the  hotel,  and  he  requested  Mrs.  Clark 
to  examine  and  see  that  it  was  all  right,  which  she  did  in  his 
presence,  and  was  satisfied  it  was  ail  right ;  next  morning  he 
came  to  the  hotel  to  assist  Mrs.  Clark  and  family  on  the  train 
for  Greensboro' — the  porter's  cart  was  at  the  door  full  of  bag- 
gage, Mrs.  Clark's  being  with  it — the  porter  brought  the  bag- 
gage to  the  train,  put  it  on  and  handed  Mrs.  Clark  six  checks, 
and,  at  the  same  time,  told  her  that  the  other  trunks  were 
behind,  and  he  would  hurry  back  to  the  hotel  and  get  them 
and  bring  her  the  checks.  The  porter  did  not  bring  them. 
Witness  was  going  to  Augusta,  and  traveled  with  Mrs. 
Clark  as  far  as  Greensboro'. 

Several  other  witnesses  testified  to  the  delivery  at  the  "  Ex- 
change/' and  the  loss  of  two  of  them. 

Maby  Willia  Clark  testified  by  interrogatories,  that 
plaintiff '8  wife,  on  or  about  the  24th  of  July,  1865,  lost  two 
trunks  at  the  Exchange,  defendants'  hotel  in  Atlanta.    S1k 
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named  various  articles  which  were  in  the  trunks,  particularly, 
and  stated  that  they  also  contained  underclothing,  stockings, 
pocket-handkerchiefs,  Valenciennes,  edgings,  collars  and  em- 
broidery, and  many  small  articles  whieh  she  did  not  remem- 
ber ;  but  she  did  not  know  the  quantity  of  the  goods  nor 
their  value. 

Misd  Bell  Stuart  testified  by  interrogatories,  that  plain- 
tiff's wife  lost  twt>  trunks,  on  or  about  the  24th  of  July,  1865, 
at  said  hotel.  She  then  stated  particularly,  various  articles, 
giving  the  value  of  each,  making  an  aggregate  of  $379.50. 
These  included  three  yards  gent's  cloth,  $15.00;  five  yards 
plaid  dress  silk,  $30.00 ;  five  yards  grey  flannel,  $7.00  ;  five 
yards  nansook,  $8.00.  She  also  testified  that  a  silver-mounted 
pistol,  a  pair  of  gold  spectacles,  a  gold  bracelet  and  a  gold 
cuff-pin,  and  also  such  articles  as  Mary  Willia  Clark  stated 
generally,  were  in  the  trunks,  but  she  knew  not  the  value  of 
the  former  articles,  aor  the  value  or  quantity  of  the  latter, 
nor  anything  else  to  benefit  plaintiff. 

Nolan  A.  Stuart  testified  by  interrogatories,  that  on  or 
about  the  6th  of  September,  1865,  he  went  to  Atlanta  to 
bring  about  a  settlement  with  Sasseen  &  Whitaker,  for  Mrs. 
Clark — was  introduced  to  defendants  and  conversed  with 
them  separately.  Sasseen  6aid  he  would  have  to  see  Whita- 
ker, as  he  was  the  financial  partner,  that  the  matter  should 
have  been  settled  long  ago,  and  he  had  no  doubt  that  Whitaker 
would  make  it  satisfactory  with  Mrs.  Clark.  This  was  on 
the  night  of  witness'  arrival  in  Atlanta.  Next  morning  Sas- 
seen introduced  him  to  Whitaker.  In  conversation,  Whita- 
ker said  he  could  not  pay  that  bill.  Witness  asked  him  if 
hedid  not  say  to  Mrs.  Clark  that  if  she  would  make  affidavit  to 
the  articles  stolen  and  the  value  of  them,  he  would  pay  her. 
Whitaker  said  he  did,  but  that  he  could  not  pay  that  bill  be- 
cause it  was  too  high,  that  he  would  have  paid  it  had  it  been 
a  reasonable  bill.  Witness  asked  him  if  Mrs.  Clark  had  not 
told  him  that  five  hundred  dollars  would  not  pay  her,  nor 
replace  the  articles.  He  said  she  did,  but  that  he  could  not 
nor  would  pay  that  bill  unless  forced  to  do  so  by  law. 

Elizabeth  £.  Clark's  interrogatories  were  offered  in 
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evidence.  Tbe  defendants'  attorneys  objected  to  their  being 
read,  because  she  was  plaintiff's  wife,  (which  was  admitted) 
and  because  (as  they  said)  she  had  stated  that  she  oould  prove 
the  articles  lo6t  and  the  value,  by  Miss  Bell  Stuart.  The 
plaintiff's  attorneys  stated  that  they  only  offered  her  testi- 
mony as  to  the  articles  not  proven  by  Miss  Bell  Stuart  and 
(heir  value.  For  this  purpose  the  Court  allowed  that  part  of 
her  testimony  read. 

It  was  as  follows :  The  trunks  contained  underclothing, 
stockings,  pocket-handkerchiefs  worth  $125.00 ;  Valenciennes, 
edgings,  collars  and  embroidery,  worth  $100.00  To  the 
proof  of  these  items  in  this  form,  defendants'  attorneys  objected, 
because  the  items  were  not  specifically  set  forth.  The  objec- 
tion was  overruled.  They  were  so  declared  for  in  the  bill  of 
particulars  and  no  objection  had  been  made  to  the  bill  of 
particulars.  She  gave  the  following  further  evidence  of  con- 
tents. 

Two  reams  English  paper,  $10.00;  1  silver  mounted  pistol,  $20.00 ; 
1  lady's  handsome  comb,  $20.00 ;  1  handsome  bodice,  $4.00 ;  18  yards 
bleached  cotton  cloth  $10.00 ;  1  pair  of  kid  gloves  $2.00 ;  1  pair  heavy 
gold  spectacles,  $20.00;  1  bracelet,  $15.00;  1  cuff  pin,  $4.00,  making 
a  total  of  $879.00. 

She  testified  that  she  knew  no  person  by  whom  she  could 
prove  the  article*  in  her  trunks  or  their  value,  except  Miss 
Bell  Stuart. 

Plaintiff  closed.  Defendants'  attorneys  read  the  interroga- 
tories of  Isaac  W.  Scott,  who  testified  that  he  was  clerk  at 
said  hotel  from  April,  1865,  to  June,  1866 — that  he  recol- 
lected Mrs.  Clark  coming  to  the  hotel,  in  company  with  E. 
Cratchfield,  in  July,  1865.  The  baggage  was  brought  in  by 
wagons  not  in  the  employment  of  the  house.  The  pieces 
were  not  counted  by  witness,  when  they  came  in  or  when  they 
went  out — they  were  taken  out  next  morning  by  one  of  the 
porters  */  the  hotel,  and  Mrs.  Clark  left  with  them.  The 
baggaga  was  near  Mrs.  Clark's  room,  nearly  fronting  the 
office  door,  and  there  was  no  chance  for  any  of  it  to  be  removed  / 

without  his  knowledge,  as  he  was  with  it  all  night,  and  none 
of  it  was  taken  while  in  the  hotel.  Witness  was  in  the  room 
when  the  baggage  came  and  when  it  went  out.    Mrs.  C 
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did  not  complain  of  the  loss  of  any  baggage  before  she  left 
the  hotel — she  left  with  the  baggage — the  porter  who  took 
the  baggage  to  the  train  was  not  gone  over  fifteen  minutes 
before  he  returned. 

Upon  cross-examination,  he  stated  in  answer  to  the  ques- 
tion, "  Did  you  see  the  porter  or  baggage  after  it  went  out  of 
the  door  of  the  hotel  ?"    "  I  did  not  after  it  left  the  hotel." 

Defendant  closed. 

Plaintiff,  in  rebuttal,  proved  that  the  hotel  was  kept  in 
the  second  story  (stores  being  below,)  that  the  stand  occupied 
by  the  Clerk  was  at  one  side  of  the  door,  and  when  he  stood 
there,  he  could  not  see  outside  of  the  door  on  the  side  next 
to  him,  that  the  way  outside  of  the  door  led  on  to  a  veran- 
dah,  and  then  down  a  narrow  stairway,  on  the  side  occupied 
by  the  Clerk,  and  that,  from  the  desk,  it  was  impossible  to 
see  whether  the  baggage  went  down  stairs,  or  to  see  it  after 
it  got  down  stairs. 

After  argument,  defendant's  attorneys  requested  the  Court 
to  charge  the  jury,  "  If  the  baggage  was  lost  by  the  porterajor 
other  persons  after  it  left  the  hotel,  the  hotel-keepers  would 
not  be  liable  for  said  loss  as  inn-keepers ;  it  was  not  the  duty 
of  hotel-heepers  as  such  to  carry  the  baggage  to  the  depot, 
or  to  deliver  it  elsewhere  beyond  the  hotel  premises,  and  if 
it  was  carried  beyond  the  hotel  premises  by  a  servant  of  tbe 
hotel,  the  hotel-keeper  would  not  be  liable,  as  such,  for  any 
loss  occasioned  while  so  carried ;  that  if  the  plaintiff  or  his 
wife  was  present,  and  consented  to  the  delivery  of  the  trunks 
to  a  porter  or  other  person,  to  be  carried  beyond  the  hotel 
premises,  this  excused  the  hotel-keepers  from  further  liability  ; 
that  hotel-keepers  are  not  liable  for  baggage  beyond  what  is 
usually  carried  by  travellers  for  their  convenience  as  travel- 
lers, and  to  entitle  plaintiff  to  recover  he  must  set  out  in  his 
bill  of  particulars  each  item  separately,  and  prove  it  as  set 
out.    (The  bill  of  particulars  was  proved  as  aforesaid.) 

The  Court  charged  the  jury  in  substance  as  follows : 

This  is  an  action  brought  by  the  plaintiff  against  the  defen- 
dants as  inn-keepers  for  the  loss  of  two  trunks  and  contents. 
Under  the  law,  an  inn-keeper  is  bound  to  extraordinary  dili- 
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gence  in  preserving  the  property  of  his  guests  entrusted  to 
his  care,  and  is  liable  for  thfe  same  if  stolen,  when  the  guest 
has  complied  with  all  reasonable  rules  of  the  inn. 

Does  the  evidence  in  this  case  establish  the  fact  that  the 
trunks  and  contents  were  deposited  by  the  plaintiff  in  the 
public  room  of  the  defendants'  inn?  Does  the  evidence 
establish  the  further  fact,  that  the  trunks  and  contents  were 
lost  while  the  same  were  in  the  possession  or  under  the  con- 
trol of  the  defendants  as  inn-keepers,  their  servants  and 
agents?  If  the  evidence  establishes  these  facts  in  your  judg- 
ment, then  the  defendants  are  liable  under  the  law  for  the 
proven  value  of  the  property  lost  while  in  the  possession  of 
defendants  as  inn-keepers,  their  servants  and  agents. 

If,  however,  you  should  believe,  from  the  evidence,  that 
the  defendants  exercised  extraordinary  diligence  in  preserv- 
ing and  taking  care  of  the  trunks,  and  that  the  same  were 
lost,  without  any  fault  or  negligence  on  their  part,  or  on  the 
part  of  their  servants  or  agents,  then  you  may  find  a  verdict 
for  the  defendants. 

Id  cases  of  the  loss  of  property  placed  in  the  custody  of 
an  inn-keeper,  the  presumption  of  law  is  the  want  of  proper 
diligence  on  his  part,  and  the  burden  of  proof  is  on  him  to 
show  that  he  exercised  that  degree  of  care  and  diligence 
which  the  law  required  of  him. 

The  verdict  was  for  $690.30. 

A  new  trial  was  moved  for  by  defendants'  attorneys,  on 
the  ground  that  the  Court  erred,  in  allowing  plaintiff's  wife's 
evidence  read  to  the  jury ;  in  not  charging  the  jury  as  re- 
quested; in  allowing  evidence  "of  loss  of  goods,  wares,  and 
mercandise,  including  a  pistol  and  jewelry,  to  which  evidence 
defendants  objected/'  and  because  the  verdict  is  contrary  to 
the  weight  of  the  evidence  and  the  law. 

TheCourt  refused  a  new  trial,  and  this  refusal  defendants' 
attorneys  assigned  as  error. 

Hammond  &  Mynatt,  for  plaintiffs  in  error,  contended 
that  Mrs.  Clark  should  have  been  rejected,  citing  1st  Gr. 
Ev.,  see.  334,  348,  349 ;  12th  Ga.  R.,  217 ;  New  Code  3783 ; 
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that  if  the  trunks  were  lost  after  they  left  the  ion  there  could 
be  no  recovery,  citing  Hawley  vs.  Smith ;  25th  Wendell's 
R ;  Story  on  Bail,  sec.  3472 ;  Joaee  on  Bail  96 ;  26  Vermt.  R., 
316;  28th  do.,  387;  2d  Ky.  R.,  439;  that  the  Court  erred 
in  not  charging  as  to  what  constituted  baggage,  New  Code, 
sec.  2052;  Story  on  B.,  sec.  499;  12th  Ga.,  217 ;  11th  Mi, 
434,  and  in  refusing  to  charge  as  requested  as  to  bill  of  par* 
ticulars,  Code,  sees.  3304,  3311 ;  Dudley's  R.,  17 ;  Geo. 
Index  89;  3  Kelly  81. 

A.  W.  Hammmond  &  Son,  for  defendants  in  error,  re- 
plied the  wife  was  competent,  Dibble  vs.  Brown  &  Harris, 
12th  Ga.,  221 ;  Clarke  vs.  Spencer,  10th  Watt.  R.,  335 ; 
Gr.  Ev.,  sec.  348,  etc;  Code,  sec.  3783,  Act  of  15th  Dec, 
1866,  pamp.  138 ;  the  rule  excluding  parties  applies  to  hus- 
band and  wife,  Gr.  Ev.  436  p.,  sec.  334,  and  to  that  rule 
there  were  exceptions,  Littlefield  vs.  Rice,  10th  MetoalFs  R., 
287 ;  Stanton  vs.  Willson,  3  Days  R.,  37  ;  Strange  R.,  527, 
Hughes,  admr.,  vs.  Stokes,  admr.,  1st  Haywood  R;  again 
her  information  was  not  derived  by  reason  of  the  relation, 
and  therefore  she  is  not  excluded,  Gr.  Ev.,  sec.  338  ;  Coffin 
vs.  Jones,  13  Pick  R.,  445;  Williams  &  Baldwin,  7  Vermt., 
506 ;  Cornel  vs.  Vanartsdolin,  4  Burr  R.,  364 ;  Wells  vs. 
Tucker,  3  Binn  366  ;  at  common  law  if  husband  was  com- 
petent the  wife  was,  2d  Strange  1095,  2d  Ld.  Raymond  R., 
744;  Marshall  vs.  Davis,  1st  Wend.,  109 ; .  Bray  field  vs. 
Brayfield,  3  Har.  &  John.,  208 ;  as  to  what  is  baggage  see 
Dibble  vs.  Brown,  d.  a/.,  12th  Ga.  R.  225. 

Walker,  J. 

1.  By  the  common  law  as  well  as  by  our  statutes,  inn- 
keepers are  bound  to  extraordinary  diligence  in  preserving 
the  property  of  their  guests,  entrusted  to  their  care^  and  are 
liable  for  the  same,  if  stolen,  where  the  guests  have  complied 
with  all  reasonable  rules  of  the  inns.  Rev.  Code,  sec. 
2091 ;  Story  on  Bail,  sees.  470,  471 ;  Edwards  on  Bail 
4028. 

2.  In  case  of  the  loss  of  the  goods  entrusted  to  the  e*xe 
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of  the  inn-keeper  by  his  guest  the  presumption  is  a  want  of 
proper  diligence  in  the  landlord.  Rev.  Code,  sec.  2094; 
Story  on  Bail,  sec.  472.  He  may,  however,  relieve  himself 
from  liability,  by  showing  that  the  loss  was  occasioned  by 
the  negligence  or  fault  of  the  guest  himself.     lb. 

3.  In  an  action  to  charge  an  inn-keeper  for  the  loss  of  a 
trunk  and  its  contents,  the  wife  of  the  plaintiff  is  admissi- 
ble to  prove  the  contents  of  the  trunk,  independent  of  the 
act  of  1866,  when  no  other  evidence  is  attainable,  upon  a 
policy  in  favorem  justicice,  springing  out  of  the  necessity  of 
the  ease,  and  the  nature  of  the  subject.  Dibble  vs.  Brown, 
12  6a.  Rep.,  217. 

4.  There  seems  to  be  a  disposition  to  limit  the  liability  of 
an  inn-keeper  as  such  for  such  of  the  goods  of  his  guests  only 
as  is  usually  denominated  baggage ;  that  is,  to  such  articles 
of  necessity  or  personal  convenience  as  are  usually  carried 
by  passengers  for  their  personal  use.  What  articles  may  be 
denominated  baggage  must  in  each  case  be  determined  by 
the  jury  from  the  facts  and  circumstances  which  belong  to 
it  Whether  the  inn-keeper  is  not  liable  as  such  for  all  the 
personal  property  that  his  guest  may  deposit  with  him,  either 
baggage  or  other  personal  property,  may  well  admit  of  doubt. 
In  Calyes  case,  8  Coke's  Rep.,  33,  it  is  among  other  things 
said, u  Therefore,  if  one  brings  a  bag  or  chest,  etc.,  of  evi- 
dences into  the  inn,  or  obligations,  deeds,  or  other  specialties, 
and  by  de&ult  of  the  inn-keeper  they  are  taken  away,  the 
inn-keeper  shall  answer  for  them,  and  the  writ  shall  be  bona 
d  catena  generally,  and  the  declaration  shall  be  special. 
These  words,  bona  et  catatta  restrain  the  latter  words  to 
extend  only  to  movables.  And  these  words  aforesaid,  absque 
tftbdraetione  seu  ommione,  extend  to  all  movable  goods." 
This  is  the  leading  case  upon  the  subject  decided  in  1584, 
and  it  would  seem  to  enlarge  the  liability  of  the  inn-keeper 
so  aa  to  embrace  all  die  goods  of  his  guest  entrusted  to  his 
care.  See  also  note  to  Calyes  case,  1  3m.  L.  C.  p.,  51 ;  see 
notes  to  /  the  original  case  as  reported  in  8  Coke's  R.,  320, 
and  American  notes  to  Coggs  vs.  Barnard,  1  Sm.  L.  C,  104 ; 
Edwatds  on  Bail,  p.,  403.    Our  statute  in  speaking  of  tb' 
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liability  of  inn-keepers  does  not  use  the  word  baggage,  but 
"the  property  of  his  guests,  entrusted  to  his  care/'  Rev. 
Code,  sec  2091.  The  evidence  in  this  case  showed  such 
facts  as  made  the  inn-keeper  liable  nnder  either  view  of  the 
case.  The  idea  of  confining  the  liability  for  baggage  only 
has  probably  originated  from  the  somewhat  analagous  case 
of  common  carriers,  where  there  is  a  liability  as  common 
carriers  for  baggage  without  other  compensation  than  the 
fare  for  passengers.     1 2  Ga.  R.,  224. 

5.  The  beginning  and  the  termination  of  the  liability  of  an 
inn-keeper  for  goods  of  his  guests  must  depend  upon  circum- 
stances. The  common  usage  of  the  country  must  have  great 
weight  in  all  such  cases.  Sto.  on  Bail,  sec  478.  Where 
the  goods  are  delivered  at  the  usual  place  for  such  goods  at 
the  inn,  the  inn-keeper  is  chargeable  with  them,  although 
not  strictly  within-the  inn.  Sto.  on  Bail.  sec.  480.  It  mat- 
ters not  where  the  goods  are  deposited,  provided  they  are 
placed  in  the  custody  of  the  inn-keeper.  Edwards  on  Bail, 
p.  405.  The  responsibility  of  the  inn-keeper  begins  from  the 
moment  he  receives  the  guest  with  his  goods,  and  it  ends 
when  the  relation  between  him  and  the  guest  is  dissolved. 
The  privileges  and  responsibilities  of  the  inn-holder  are 
reciprocal  and  dependent  upon  each  other,  as  a  duly  upon  a 
right.  For  this  liability  he  has  a  lien  on  the  goods  entrusted 
to  him.  Where  he  has  no  lien,  he  is  not  liable  as  an  inn- 
keeper ;  and  he  has  a  lien  only  where  the  property  has  been 
delivered  to  him  by  a  traveler  or  guest.  Ed.  on  Bail,  p.  407. 
The  liability  of  the  inn-keeper  for  the  goods  of  his  guests, 
entrusted  to  his  care  or  to  the  care  of  his  servants,  begins 
from  the  time  the  goods  are  entrusted,  and  at  the  place  where 
the  inn-keeper  usually  takes  charge  of  the  baggage  of  his 
guests.  At  our  railroad  depots  the  inn-keepers  very  often 
have  their  servants,  usually  called  porters,  for  the  purpose  of 
taking  charge  of  the  goods  of  travelers  in  order  to  induce 
them  to  become  guests  of  the  hotel.  A  traveler  delivers  his 
trunk  or  other  personal  property  to  one  of  these  servants  to 
be  taken  to  the  hotel,  he  thereby  impliedly  contracts  to  be- 
come a  guest  of  the  hotel  to  which  the  servant  is  attached ; 
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and  if  he  comply  with  such  implied  contract,  the  liability  of 
the  hotel-keeper  for  the  care  of  the  goods,  begins  from  the 
time  of  the  delivery  to  his  servant,  and  that  liability  continues 
until  the  goods  be  again  delivered  to  the  actual  custody  and 
control  of  the  guest.  And  if  the  servant  of  the  inn-keeper  . 
take  charge  of  the  baggage,  goods,  etc.,  at  the  hotel  to  deliver 
at  the  cars,  for  the  guest,  such  liability  continues  until  such 
delivery.  See  Richards  vs.  The  London,  etc.,  R.  R.  Co.  7 
M.  &  G.  839  (62,  E.  C.  L.  R.  837.)  When  the  proof  once 
shows  the  inn-keeper  in  possession  of  and  liable  for  the  bag- 
gage of  his  guest,  it  devolves  on  him  to  show  such  facts  as 
will  discharge  him  from  liability,  if  the  custom  be  to  de- 
liver at  the  cars,  or  if  he  undertakes  to  do  so,  the  proof  should 
show  a  compliance  with  such  undertaking. 
Judgment  affirmed. 


Wh.  Solomon  et  al9  plaintiffs  in  error,  w.  Richard  Peters, 

defendant  in  error. 

1.  A  demurrer  to  a  bill  in  equity  cannot  be  heard  ana  determined  in  va- 
cation, except  by  virtue  of  an  order  passed  in  term  time. 

2*  The  law  requiring  the  officer  making  a  levy  on  real  estate  to  give  the 
tenant  in  possession  written  notice  of  the  levy,  is  directory  to  the  offi- 
cer; and  a  failure  to  give  such  notice  does  not  affect  the  title  acquired 
by  a  bonajide  purchaser  of  the  property  under  such  levy.  If  any  in- 
jury be  sustained  by  reason  of  such  failure  to  give  notice,  it  is  a  matter 
between  the  party  injured  and  the  officer  making  the  levy  and  failing  to 
give  the  notice. 

&  The  law  presumes  that  every  public  officer  performs  his  duty ;  and  all 
the  purchaser,  at  sheriff's  sale,  has  to  look  to,  is  the  title  of  the  de- 
fendant in  execution,  and  the  authority  of  the  officer  to  sell. 

Motion  to  dissolve  injunction.     Decided  by  Judge  Collier. 
Fulton  County.     Chambers,  September,  1867. 

Peters'  bill  contained  this  statement  of  facts : 
On  the  3d  day  of  April,  1862,  Martin  J.  Hinton,  bought 
of  Edgefield  Brown,  (at  that  time  living  in  Atlanta,  but 
6ince  residing  Peters  knew  not   where,)  a  city  lot  in  A' 
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lanta,  No.  38,  containing  one  acre,  more  or  less,  and  paid 
$1,500.00  to  Brown,  and  took  his  fee  simple  deed  for  it 

On  the  26th  day  of  October,  1866,  Peters  bought  a  part  o* 
this  lot  from  Hi n ton  and  paid  him  for  it  $1,150.00. 

Before  these  transactions,  to- wit,  on  the  23d  of  April,  1859, 
John  J.  Thrasher  obtained  a  judgment  in  Fulton  Superior 
Court  for  $400.00  principal  and  $95.00  interest  against  Mere- 
dith Brown,  (then  of  Pulton,  but  now  of  Pickens  county, 
Georgia,)  as  principal,  and  said  Edgefield  Brown  as  security, 
on  appeal.  Theft,  fa.  was  issued  and  transferred  to  William 
Solomon. 

In  February,  1867,  Solomon  had  the  fi.  fa.  levied  on  the 
whole  of  No.  38,  as  the  property  of  Edgefield  Brown,  by  B. 
N.  Williford,  sheriff  of  Fulton  county,  and  it  was  advertised 
for  sale  in  March,  1867.  J.  A.  Long,  Peters'  tenant,  had  not 
told  him  that  he  had  been  notified  by  the  sheriff  of  the  levy, 
and  so  on  sale-day  Peters  knew  nothing  about  it.  But  Hin- 
ton's  attorney  filed  an  affidavit,  under  the  "  stay  law,"  of 
1866,  and  objected  to  the  sale,  because  Solomon  had  not  filed 
the  affidavit  required  by  that  act.  The  sale  did  not  take  place ; 
but  the  sheriff  did  not  return  the  fi.  fa.  and  affidavit  to  Court. 

Wm.  L.  Hubbard,  the  deputy  sheriff,  without  giving  any 
notice  to  Peters,  or  his  tenant,  re-advertised  the  property  for 
sale  on  the  first  Tuesday  in  April  1867,  and  then  sold  all  of 
No.  38,  to  William  Solomon,  for  $270.00. 

The  property  is  worth  $2,500.00.  Peters  knew  nothing  of 
this  till  after  the  sale.  He  bonght  the  property  frota  Hinton 
without  knowing  there  was  any  lien  on  it ;  Hinton  owns  no 
other  property  except  the  part  of  No.  88  not  owned  by  Peters. 
Meredith  Brown  ownB  sufficient  property  to  pay  the  judgment 
and  Solomon  applied  to  him  for  a  waiver  of  his  protection  by 
the  "  stay  law/'  but  Meredith  Brown  would  not  give  it,  and 
then  Solomon  levied,  as  aforesaid. 

The  part  of  the  lot  owned  by  Hinton,  at  the  time  of  the  levy, 
was  worth  $1,200.00,  and  Solomon  knew  he  owned  it,  and, 
before  the  sale,  Solomon  knew  of  the  filing  of  said  affidavit. 

The  position  taken  was,  that  Solomon's  levy  was  illegal, 
and,  if  not,  that  he  ought  to  sell  Hinton's  part  first. 
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The  prayer  was  for  injunction  against  Solomon's  being  put 
into  possession,  and  to  set  aside  the  sale  as  void. 

The  injunction  was  granted  by  Hiram  Warner  (then  Judge 
of  die  Coweta  Circuit)  against  Solomon  and  the  sheriff  and 
his  deputy. 

Solomon  answered  that  on  the  15th  day  of  October,  1859, 
said  fi.  fa.  and  judgment  were  transferred  to  him  for  value, 
and  be  had  held  it  ever  since  as  transferree,  and  on  the  29th 
January,  1867,  had  instructed  Williford  to  levy  on  all  of  No. 
38,  as  the  property  of  Edgefield  Brown,  who  then  resided 
out  of  the  State  of  Georgia ;  the  levy  was  made,  and  J.  A. 
Loug,  the  person  in  possession,  was  notified  in  writing,  but 
whether  Peters  knew  it  be  did  not  know ;  he  insisted  that  no 
lav  required  Peters  to  be  notified. 

He  exhibited  the  affidavit  produced  by  Farrow  on  the  day 
of  sale.  It  was  made  by  Farrow,  as  attorney  for  Hinton, 
sad  stated  that  Hinton  bad  bought  the  property  from  Edge- 
field Brown  and  paid  him  for  it,  that  Meredith  Brown 
muled  in  the  county  and  had  property  sufficient  to  pay  the 
debt,  and  that  the  levy  was  illegal  because  Solomon  had  not 
made  affidavit  us  required  by  the  "stay-law"  of  1866,  and 
that  Hinton,  by  reason  of  his  poverty,  could  not  give  bond 
as  required  by  law.  All  the  facts  were  stated  upon  informa- 
tion and  belief. 

Solomon  insisted  this  was  not  such  an  affidavit  as  was  con- 
templated by  the  act,  and  stated  that  he  made  no  traverse  of 
it,  and  therefore  the  sheriff  had  nothing  to  return  to  the 
Court, 

He,  however,  dismissed  that  levy  on  the  5th  of  March, 
1867,  and  made  affidavit  that  he  was  the  bona  fide  transferree 
of  the  fi.  fa.,  and  that  Edgefield  Brown  resided  out  of  the 
Stale,  and  caused  the  said  lot  to  be  again  levied  on  by  Hub- 
bant  the  deputy  sheriff.     Of  this  no  notice  was  given  to  ar 
one  exempt  by  the  usual  advertisement  of  the  sheriff's  sale 
Hnbbard  sold  it  on  the  first  Tuesday  in  April,  1867,  accon 
ing  to  law,  and  he  bought  it  at  $270.00,  that  being  tl 
highest  bid.     He  admitted  that  the  lot  was  worth  more  tht 
$270.00,  but  denied  that  the  circumstances  charged  by  tl 
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bill  were  the  reason  for  its  not  bringing  more,  and  denied 
that  it  was  worth  $2,500.00  or  would  bring  that  amount  in 
market.  He  denied  that  that  part  of  the  lot  still  held  by 
Hiii ton  was  worth  $1,200.00,  admitted  that  Meredith  Brown 
had  sufficient  property  to  pay  the  judgment,  but  said  he  would 
not  waive  the  benefits  of  the  "  stay-law,"  and  was  much  in- 
volved, and  there  was  no  certainty  of  collecting  out  of 
Meredith's  property  without  litigation,  etc. 

He  insisted  that  nothing  in  the  bill  was  a  legal  or  equitable 
ground  for  relief,  that  if  complainant  was  injured  it  was  by 
his  own  laches. 

Williford  and  Hubbard  also  answered  the  bill.  'Their 
answer  is  but  a  re-hash  of  Solomon's,  Hubbard  adding  that 
he  gave  Long  verbal  notice  of  the  levy,  and  that  nothing 
was  said  or  done  on  the  day  of  sale  tending  to  make  said  lot 
bring  less  than  its  value. 

The  defendants  moved  to  dismiss  the  bill  for  want  of 
equity,  and  to  dissolve  the  injunction,  because  (if  there  was 
equity  in  the  bill)  it  was  sworn  off  by  the  answers. 

At  the  hearing,  Peters  amended  his  bill,  averring  that 
no  notice  (in  writing  or  otherwise)  of  said  second  levy  was 
given  to  Long  or  himself,  that  no  deed  had  been  made,  no 
payment  had  been  made,  and  nothing  had  been  done  except 
the  bidding  off  of  the  property  by  Solomon;  and  Peters 
offered  to  pay  then  and  there  the  amount  due  on  his  fi.  fa., 
upon  condition  of  being  subrogated  to  his  rights. 

The  Judge  would  not  entertain  the  motion  to  dismiss  at 
Chambers,  and  refused  to  dissolve  the  injunction.  His  action 
in  both  of  these  particulars  is  assigned  as  error. 

Hill  &  Candler  for  plaintiffs  in  error,  said  Solomon's 
title  was  good,  citing  Irwin's  Rev.  Code,  sees.  2585,  2586, 
3601,  3605,  3578,  3582;  27th  Ga.  R.,  167;  11th  do.,  294; 
Code,  sees.  2577,  2584 ;  Irwin's  R.  C,  2579 ;  Parsons  on 
Contr.,  1st  p.,  479,  3d  p.,  497 ;  Addison  on  Con.,  p.  155, 
sec.  156 ;  and  that  equity  could  not  afford  the  relief  prayed 
for,  Dulin  vs.  Caldwell,  18th  Ga.  R.,  117. 

L.  J.  Glenn  &  Son,  L.  E.  Bleckley,  for  defendants  in 
error. 
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Walker,  J. 

1.  The  Court  very  properly  declined  to  hear  in  vacation 
the  motion  to  dismiss  the  bill.  Such  a  motion  involved  a 
decision  of  the  merits  of  the  bill,  in  other  words  a  trial  of 
the  merits  of  the  case  as  made  by  complainant,  and  should 
be  heard  only  at  term  time ;  or  in  vacation  by  virture  of  an 
order  passed  in  term  time,  authorizing  the  hearing  in  vaca- 
tion. 

2.  The  alleged  equity  of  the  bill  as  amended  consists  in 
the  charge  of  a  failure  by  the  sheriff  to  give  the  notice  of 
the  levy  as  required  by  sec.  3596  Rev.  Code.  There  is  no 
charge  that  Solomon,  the  purchaser,  had  any  notice  of  such 
Mure,  nor  indeed  that  he  has  done  anything  to  make  him 
otherwise  than  a  bona  fide  purchaser.  Such  being  the  case, 
the  failure  of  the  sheriff  to  notify  the  tenant  cannot  affect 
him. 

3.  It  is  sufficient  for  the  purchaser  that  the  sheriff  had  com- 
petent authority  to  sell,  and  did  sell,  and  that  thfe  defendant 
Infifa.  had  title  to  the  property  sold.  The  law  requiring 
notice  to  be  given,  property  advertised,  etc.,  is  directory  to 
the  officer.  His  neglect  to  observe  these  requirements  may 
subject  him  to  a  suit  for  damages  at  the  instance  of  any  party 
injured  thereby,  but  will  not  affect  the  title  of  a  bona  fide 
purchaser  at  his  sale.  The  purchaser  may  presume  that  the 
sheriff  has  taken  all  the  steps  required  by  law  to  make  the 
sale  valid.  He  has  the  authority  to  sell,  the  law  prescribes 
his  duties,  he  swears  to  execute  all  processes  placed  in  his 
hands  according  to  law,  and  the  bona  fide  purchaser  may 
rely  upon  his  fidelity  in  the  performance  of  his  duties. 
Brooks  vs.  Rooney,  11  Ga.  R.,  423.  There  being  no  charge 
of  fraud  against  Solomon,  he  was  entitled  to  the  property 
purchased,  and  the  Court  should  have  dissolved  the  injunc- 
tion. 

Judgment  reversed. 
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Wm.  Ingles  and  W.  W.  Walkeb,  plaintifl*  in  error,  vs. 
P.  W.  Walkeb,  administrator  of  Elijah  Walker,  de- 
ceased, defendant  in  error. 

Elijah  Walker  became  accommodation  endorser  (for  Walker,  O'Keefe  k 
Co.  The  firm  was  dissolved,  and  each  partner  gave  to  the  other,  bond 
and  security  to  protect  him  from  the  firm  debts.  Elijah  Walker  was 
sued  on  his  said  endorsement.  Judgment  was  obtained  against  him, 
and  he  paid  it.  He  afterwards  died.  All  this  occurred  in  Tennessee. 
Walker's  administrator,  appointed  in  Tennessee,  filed  a  bill  praying 
that  the  securities  on  said  indemnifying  bonds  should  account  to  him 
as  such  administrator,  and  repay  the  estate  the  amount  paid  out  by 
Walker  on  said  judgment.  Held  that  a  demurrer  to  the  bill  was  prop- 
erly overruled. 

Bill  for  relief.     Demurrer.     Decided  by  Judge  Warner. 
Fulton  Superior  Court.     April  Term,  1867. 

The  case  made  by  the  bill  was  as  follows :  Plaintifls  in 
error,  W.  W.  Walker,  J.  H.  Walker  and  C.  T.  O'Keefe, 
composed  the  firm  of  Walker,  O'Keefe  &  Co.  The  partner* 
ship  was  dissolved  in  1860.  Elijah  Walker,  the  intestate  of 
defendant  in  error,  P.  W.  Walker,  had  endorsed  several 
notes — one  from  Walker,  O'Keefe  &  Co.,  to  A.  G.  Bruce  & 
Co.,  and  several  to  Day,  Griswold  &  Co.  At  the  dissolution, 
the  coparters,  Walker  &  Walker,  undertook  to  pay  certain  of 
the  firm  debts,  and  they,  with  Elijah  Walker  as  their  surety, 
gave  to  O'Keefe  a  bond  to  save  him  harmless  from  these 
debts.  O'Keefe,  likewise,  undertook  to  pay  a  portion  of  the 
firm  indebtedness,  and  he  gave  bond,  with  plaintiff  in  error, 
Ingles,  as  his  surety,  to  save  the  Walker  partners  harmless 
from  the  debts  thus  assumed  by  him.  Some  of  the  notes  to 
A.  G.  Bruce  &  Co.,  and  to  Day,  Griswold  &  Co.,  were  em- 
braced in  the  O'Keefe  and  Ingles'  bond.  O'Keefe  failed  to 
pay  the  Day,  Griwsold  &  Co.  note.  They  were  sued,  and  the 
property  of  plaintiff  in  error,  W.  W.  Walker,  was  sacrificed 
to  satisfy  them.  He  failed  also  to  pay  the  A.  G.  Bruce  &Co* 
notes.  They  were  sued  and  the  property  of  the  firm  endorser, 
Elijah  Walker,  was  sold  to  pay  them.         , 

J.  II.  Walker  is  dead  and  his  estate  is  unrepresented. 
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Plaintiff  in  error,  W.  W.  Walker,  resides  in  Tennessee,  in 
which  State  these  matters  occurred.  Defendant  in  error 
sued  by  virtue  of  letters  of  administration  granted  to  him  by 
the  Courts  of  Tennessee.  O'Keefe  died  in  Georgia ;  but  the 
twelve  months  not  having  expired,  his  administrator  was  not 
made  a  party.  Ingles,  the  surety  on  O'Keefe's  bond,  resided 
in  Fulton  county,  and  he  and  W.  W.  Walker,  were  the  de- 
fendants. 

The  prayer  of  the  bill  was,  that  the  defendants  be  com- 
pelled to  pay  to  complainant  the  amount  which  his  intestate 
has  paid,  and  that  as  to  said  amount,  and  interest  thereon, 
he  be  subrogated  to  all  the  rights  and  claims  of  the  copart- 
ners, Walker  &  Walker,  or  either  of  them,  against  CVKeefe's 
estate  and  his  surety,  Ingles. 

The  bill  was  demurred  to  on  the  following  grounds : 

1st.  There  was  no  equity  in  the  bill. 

2d  Complainant  has  a  full,  adequate  and  complete  remedy 
at  law. 

3d  The  bill  discloses  no  sufficient  ground  on  which  corn- 
plainant  can  be  subrogated  to  the  rights  of  W»  W.  Walker 
as  the  obligee  of  the  OyKeefe  and  Ingles'  bond. 

The  Court  overruled  the  demurrer,  and  that  is  assigned 
for  error  in  this  Court. 

L.  E.  Blbckly,  Jno.  L.  Hopkins,  for  plaintifls  in  error. 

W.  EL  Sneed,  for  defendant  in  error. 

Harris,  J. 

The  question  for  the  decision  of  this  Court  is,  whether  the 
hill  of  the  administrator  of  Elijah  Walker,  deceased,  can  be 
maintained.  The  facts,  shortly,  are,  that  Elijah  Walker,  the 
intestate,  became  accxmirnodation  endorser  on  notes  made  by 
the  firm  of  Walker,  O'Keefe  &  Co.;  that,  upon  the  dissolu- 
tion of  that  firm,  the  partners  severally  executed  to  each  other, 
with  security,  their  bonds  of  indemnity  against  the  debts  of 
the  firm,  Subsequently,  suit  was  instituted  against  Elijah 
Walker,  the  accommodation  endorser  of  some  of  the  notes 

18 
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given  by  the  firm  whilst  the  partnership  existed,  and  judg- 
ment had,  and  execution  issued  to  enforce  it,  and  was  levied 
on  a  large  amount  of  the  property  of  the  intestate  and  sold, 
and  the  proceeds  of  the  sale  were  applied  in  satisfaction  of  the 
judgment  so  rendered. 

The  administrator,  after  reciting  these  facts  in  his  bill  (and 
they  are  not  disputed)  prayed  that  to  the  extent  of  the  pay- 
ments made  with  the  proceeds  of  the  sale  of  the  intestate's 
property  in  satisfaction  of  these  firm  debts  on  which  his 
intestate  was  accommodation  endorser,  the  securities  of  the 
partners  on  the  indemnifying  bonds,*  (their  principals  being 
insolvent)  should  account  to  complainant  as  administrator, 
and  reimburse  the  estate  the  amount  so  paid  by  it* 

The  equity  in  behalf  of  the  estate  of  Elijah  Walker  upon 
the'facts,  is  so  manifest  that  their  statement  is  the  only  argu- 
ment which  the  case  demands. 

Judgment  affirmed. 

*The  bill  did  not  allege  insolvency — Reportetu 


Foute  &  Veal,  plaintiffs  in  error,  «t.  Massey  &  Lans- 

dell,  defendants  in  error. 

Though  it  be  impossible  for  this  Court  to  trace  the  process  by  which  the 
jury  made  their  verdict,  yet  if,  nnder  the  testimony  each  verdict  could 
be  found,  and  the  trial  was  fall  and  fair,  and  without  misdirection  by 
the  Judge,  and  the  testimony  was  conflicting,  this  Court  will  not  over- 
rule the  Judge  below  for  refusing  a  new  trial. 

Assumpsit.  Motion  for  new  trial.  Decided  by  Judge 
Warner.     Fulton  Superior  Court.    April  Term,  1867. 

This  action  was  founded  upon  a  written  contract  of  the 
following  substance,  made  in  Atlanta  on  the  11th  of  Septem- 
ber, 1862.  Foute  &  Veal,  of  the  Eureka  Copper  Works, 
bound  themselves  to  deliver  to  Massey  &  Lansdell,  drag- 
gists  of  Atlanta,  Georgia,  in  railroad  depot  at  Cleveland, 
Tennessee,  by  each  1st  and  15th  day  of  each  month  from 
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that  date  to  January,  1863, 3,000  lbs.  of  copperas,  and  should 
Massey  &  Lansdell  give  them  notice,  they  would  deliver 
2,000  lbs.  additional  on  either  of  said  days,  if  they  had  it  on 
hand.  For  this  Massey  &  Lansdell  bound  themselves  to  pay 
Foute  &  Veal  $1.00  per  lb.,  for  every  pound  so  delivered, 
on  presentation  of  the  railroad  receipt  of  shipment,  and  took 
a  monopoly  of  the  business  by  binding  them  not  to  sell  any 
copperas  during  the  time  to  others  in  Georgia,  except  by  retail 
near  the  works. 

Several  installments  of  the  copperas  came,  were  received 
and  paid  for.  Afterwards  a  lot,  to-wit :  10,801  lbs.,  came  to 
Atlanta.  Massey  &  Lansdell  did  not  pay  for  it,  and  action 
was  brought. 

They  defended  on  the  grounds  that  Foute  &  Veal  had 
sold  to  others  in  Georgia,  in  violation  of  the  contract,  that 
the  copperas  was  not  good,  and  did  not  come  up  to  the  repre- 
sentations, and  also  plead  the  scaling  ordinance.  The  fol- 
lowing is  the  substance  of  the  lengthy  brief  of  evidence.  It 
appeared  that  upon  the  arrival  of  said  lot  of  copperas  at 
Atlanta,  Massey  &  Lansdell  would  not  take  it  from  the  depot, 
that  Joseph  T.  Porter,  then  a  commission  merchant,  of  his 
own  accord,  took  charge  of  it,  and  sold'  a  little  of  it,  and 
the  balance  was  burnt  up  in  his  store.  Porter  and  others 
testified  that  the  said  copperas  was  worthless,  and  Porter  said 
that  Foute  came  to  Atlanta,  saw  the  same  in  his  store,  and 
was  told  it  was  subject  to  his  order,  but  refused  to  take  it  or 
control  it  The  defendants  also  showed  that  when  the  con- 
tract was  made  Foute  had  with  him  a  sample,  and  proposed 
to  famish  such  copperas  as  that,  and  that  the  said  copperas 
did  not  come  up  to  the  same,  and  was  worthless.  To  this 
evidence  of  sale  by  sample,  plaintiffs'  attorneys  objected,  but 
their  objection  was  overruled. 

'  Defendants  also  showed  the  relative  value  of  Confederate 
money  (which  was  the  currency  in  which  said  contract  was  to 
be  discharged)  and  gold,  and  that  good  copperas  at  the  time 
of  the  trial  was  worth  from  four  to  six  cents  per  pound, 
according  to  quality  and  quantity  sold.    This  evidence  as  to 
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the  value  of  copperas  at  that  time  was  admitted  over  the 
objections  of  plaintiffs'  attorneys. 

On  the  other  hand  the  plaintiffs  testified  that  thej  were 
practical  chemis^  and  that  the  copperas  sent  was  good,  that 
they  were  selling  just  such  at  and  near  the  mines  at  75  cts., 
to  $1.00  per  lb.,  at  the  time  in.  greenbacks,  because  of  the 
scarcity  of  the  article,  and  showed  by  Mr.  Lowry,  of  Atlanta, 
that  he  had  presented  the  bill  for  that  copperas  to  Massey  soon 
after  the  shipment,  and  Massey  said  it  was  right,  but  he 
could  not  pay  the  bill  because  of  Lansdell's  absence. 

Neither  of  the  plaintiffs  were  present  at  the  trial.. 

The  verdict  was  for  plaintiffs  for  $162.00,  with  interest 
from  the day  of  December,  1862,  and  costs. 

The  plaintiffs  moved  for  a  new  trial  upon  the  following 
grounds : 

1st,  2d,  3d  and  7th,  Because  the  verdict  is  contrary  to  evi- 
dence, etc. 

4th  and  5th,  Because  the  Court  erred  in  charging  the 
jury  that  they  might  consider  the  present  value  of  copperas. 

6th,  Because  plaintiffs  were  surprised  at  the  testimony  of 
Lansdell  and  Porter,  touching  Foute's  seeing  the  copperas  at 
Porter's  store,  being  told  it  was  worthless,  etc. 

8th,  Because  the  Court  admitted  evidence  of  a  sale  by 
sample. 

In  support  of  the  sixth  ground,  they  produced  an  affidavit 
of  Foute,  denying  the  statements  made  by  Lansdell  &  Porter 
on  that  subject.  The  Court  refused  a  new  trial,  and  that  is 
assigned  as  error. 

R.  Arnold,  E.  N.  Broyles,  for  plaintiffs  in  error. 

Collier  &  Hoyt,  (by  John  D.  Pope,)  for  defendants  in 
error.  *        « 

Harris,  J. 

The  suit  below  was  for  the  recovery  of  the  value  of?  ten 
thousand  pounds  of  copperas,  forwarded  during  the.late  war, 
un4er  contract,  to  defendants;  the  copperas  was  to  \>e  .deliv- 
ered at  Cleveland,  Tennessee.      From  that  point  it  was  for- 
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warded  to  Atlanta.  To  meet  the  demand  of  plaintiffs, 
defendants  set  up  in  their  pleas,  that  they  contracted  with  one 
of  plaintiffs  for  the  copperas  according  to  a  sample  exhibited 
at  the  time ;  that  the  boxes  forwarded  to  Atlanta  did  not 
contain  copperas  of  the  kind  exhibited  by  sample,  or  substan- 
tially approaching  it  in  quality,  but  that  it  was  greatly  in- 
ferior in  quality,  and  in  value  not  worth  half  as  much  as  cop- 
peras of  the  quality  of  the  sample  would  have  been.  They 
farther  plead  that  when  the  boxes  containing  the  copperas 
arrived  at  Atlanta,  after  inspecting  them,  they  refused  to 
receive  them,  and  that  within  two  months,  the  copperas  hav- 
ing in  the  interval  been  taken  in  charge  and  stored  by  a 
merchant  of  Atlanta,  and  for  and  on  account  of  plaintiffs. 

The  testimony  disclosed  the  fact  that  one  of  the  plaintiffs, 
irithio  two  months  after  the  copperas  had  been  forwarded 
from  Cleveland;  visited  Atlanta  and  found  the  copperas  stored 
with  a  merchant  of  Atlanta,  who  was  a  volunteer  in  the 
office  assumed.  The  plaintiffs  did  no  act  to  change  the 
storage,  relying  probably  on  what  they  deemed  a  breach  of 
contract  by  defendants.  In  a  short  time  after  this  visit,  the 
store  to  which  the  copperas  had  been  taken,  was  burned  and 
the  copperas  thereby  rendered  valueless.  Under  this  state- 
ment of  facts  substantially,  with  evidence  as  to  the  value  of 
the  copperas,  the  case  was  submitted  to  the  jury.  No  error 
is  alleged  as  to  any  of  the  rulings  of  the  presiding  Judge — 
none  as  to  his  instructions  to  the  jury  after  the  testimony  had 
been  fully  heard. 

We  have  endeavored  to  trace  the  process  by  which  the 
jury  arrived  at  the  amount  of  damages  specified  in  their  ver- 
dict, but  confess  that  we  can  find  no  thread  which  will  enable 
to  to  traverse  this  labyrinth.  It  is  to  be  observed,  however, 
that  in  the  testimony  will  be  found  opinions  of  witnesses  as 
to  the  very  low  value  of  the  copperas,  which  if  credited,  as 
thev  mast  have  been,  (for  on  no  other  hypothesis  can  the  ver- 
dict be  sustained,)  reduces  the  claim  of  plaintiffs  very  nearly 
to  the  amount  found  by  the  verdict.  Lex  non  curat  de  mini" 
flw  is  an  old  law  maxim  which  could  under  no  circumstances 
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be  more  appropriately  applied  than  in  this  case,  and  refusing, 
upon  the  principle  contained  in  it,  a  new  trial. 

The  trial  appears  to  have  been  fair  and  very  full,  and  even 
tedious  in  its  length  and  details.  No  misdirection  of  the 
Judge  complained  of,  an  evident  and  irreconcilable  conflict 
of  testimony,  and,  besides,  the  Judge  who  heard  the  cause 
below  being  entirely  satisfied  with  the  verdict,  and  having  in 
consequence  thereof  refused  the  plaintiffs  a  new  trial — we  are 
all  of  the  opinion  that  in  just  such  a  case  as  this  appears 
from  the  record  to  be,  further  litigation  should  be  arrested ; 
we  therefore  affirm  the  judgment  below. 


Mason  &  Fant  et  oZ.,  plaintiffs  in  error,  vs.  S.  Stricker  & 

Co.,  et  al.,  defendants  in  error. 

Prior  to  the  passage  of  the  act  of  February  24th,  1866,  T.,  being  insol- 
vent, made,  in  Tennessee,  an  assignment  to  be  executed  in  this  State, 
by  which  he  conveyed  property  to  a  trustee,  for  the  benefit  of  a  portion 
of  his  creditors,  to  the  exclasion  of  other  creditors}  in  the  equal  par- 
ticipation  thereof.  Held  that  the  assignment  was  void,  under  sec.  1964 
of  the  Code,  which  was  then  of  force,  and  there  is  no  way  by  which 
this  Court  can  give  it  operation  as  to  property  in  Georgia. 

Injunction.    Demurrer.    Decided   by  Judge    Warner. 
Fulton  Superior  Court.    April  Term,  1867. 

A  sketch  of  this  voluminous  record  is  sufficient  for  an  un- 
derstanding of  the  ease. 

Strieker  &  Co.,  and  Lewis  &  Co.,  respectively  sued  out  at- 
tachments against  John  F.  Tinkham's  property,  in  Fulton 
county,  Georgia,  and  had  them  levied.  They  were  returnable 
to  the  Superior  Court  of  that  county.  Tinktmm,  for  himself 
and  his  creditors,  filed  a  bill,  alleging  that,  before  said 
tachments  issued,  he>  in  the  State  of  Tennessee,  had 
of  said  property  in  Georgia,  for  the  purposes  named  in  the 
assignment,  and  prayed  injunction  against  the  sale  of  «aid 
property  by  said  attachments,  and  for  a  receiver  to  take  charge 
of  the  same,  and  sell  it,  etc. 
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The  bill  farther  stated  that  the  assignment  did  not  conform 
to  the  laws  of  this  State  because  it  was  drawn  by  a  Tennessee 
lawyer,  not  conversant  with  them,  and  prayed  for  a  reforma- 
tion of  it,  to  make  it  conform  to  oar  laws. 

Earnest  was  appointed  receiver,  and  under  an  order  of  the 
Chancellor  took  possession  of  the  goods  and  property  and  sold 
them. 

The  attorneys  for  said  plaintiffs  in  attachment  demurred  to 
said  bill,  the  demurrer  was  overruled,  they  brought  the  case 
to  this  court,  to  December  Term,  1866,  when  and  where  the 
judgment  below  was  reversed,  because  under  our  act  of  1818 
the  assignment  was  void,  and  the  bill  was  ordered  to  be  dis- 
missed.   This  was  made  the  judgment  of  the  court  below. 

After  this,  Mason  &  Fant,  of  Ohio,  and  others  of  the  credi- 
tors, provided  for  by  the  assignment  aforesaid,  filed  a  bill 
in  the  District  Court  of  the  United  States,  for  the  Northern 
District  of  Georgia,  against  said  Earnest,  receiver,  claiming 
under  said  assignment  and  praying  that  it  might  be  construed 
and  enforced  according  to  the  laws  of  Tennessee,  that  Earnest 
should  be  decreed  to  distribute  the  proceeds  of  the  goods,  etc., 
in  his  hands,  according  to  said  assignment,  and  for  injunction 
against  any  proceeding  in  Fulton  Superior  Court  in  the  pre- 
mises, inconsistent  with  the  said  claim,  under  said  assignment. 
Judge  Erekine  (United  States  District  Judge)  refused  the  in- 
junction. Meanwhile  the  plaintiffs  in  attachments  procured 
their  judgments. 

At  April  Term,  1867,  of  Fulton  Superior  Court,  these 
plaintiffe  in  attachment  moved  that  Earnest  pay  the  proceeds 
of  the  goods,  levied  on  by  said  attachments,  admitted  to  be 
in  his  hands,  over  to  the  sheriff  that  he  might  apply  it  to 
said  attachment  ,/L  fas.  in  his  hands. 

Then  Mason  &  Fant  brought  to  the  notice  of  the  Court 
the  fact  that  their  said  bill  was  pending  in  the  United  States 
District  Court,  averred  that  they,  although  they  had  filed  an 
answer  to  Tink ham's  first  bill,  had  been  ruled  not  to  be 
proper  parties,  and  therefore  had  never  been  heard ;  said  that 
the  judgments  on  said  attachments  were  irregularly  obtained, 
etc,  that  all  the  creditors  resided  out  of  this  State,  and 
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prayed  that  the  receiver  be  allowed  to  answer  said  bill  in  the 
United  States  District  Court,  and  meanwhile  hold  the  funds 
until  a  final  decree  in  that  Court.  The  Judge  refused  to 
grant  this  order,  but  on  the  oontrary  granted  the  order  asked 
for  by  plaintiffs  in  attachment. 

The  refusal  of  the  one  and  the  grant  of  the  other,  as  afore* 
Baid,  are  the  grounds  of  error  assigned. 

Arnold  &  Broyles,  for  plaintiffs  in  error,  sai'4  the 
assignment  was  not  void,  citing  Cary  vs.  Giles,  10th  Ga.,  34; 
Bank  vs.  Clapp,  12th  Ga.,  523,  Herschfeld  vs.  DexeL,  ib., 
586 ;  Jackson  vs.  Johnson,  34th  Ga.,  520-586 ;  Valentine's 
Digest,  sec.  1593;  Burrill  on  assignments,  123,  196,  362, 
367,*  370;  7th  Humphrey's  Rep.,  191;  Story  oh  Con.  of 
Laws,  sees.  532,  592 ;  and  that  the  attachments  were  irregu- 
lar, citing  our  Code. 

John  L.  Hopkins,  L.  E.  Bleckley,  by  the  Reporter, 
for  defendants  in  error,  replied  it  was  res  adjndioataf  and 
cited  Strieker  &  Co.  vs.  Tinkham,  35th  Ga.  R.,  176. 

Harris,  J. 

Tinkham,  a  citizen  of  the  State  of  Tennessee,  owning 
property  both  real  and  personal  in  the  city  of  Atlanta,  Geor- 
gia, made,  in  the  State  of  Tennessee,  a  written  assignment  in 
behalf  of  his  Tennessee  creditors,  and  conveyed  to  James 
Harlee,  of  Atlanta,  for  such  purpose,  the  property  aforesaid. 
In  Fulton  county  attachments  were  pending  at  the  instance 
of  other  persons,  levied  on  said  property.  The  complainants 
filed  their  bill  in  Fulton  Superior  Court,  to  enforce  the 
assignment  in  their  favor. 

The  plaintiffs  in  error  seek  to  give  effect  to  the  Tennessee 
assignment  by  virtue  of  a  principle  of  international  law 
which  we  fully  recognize,  viz :  that  an  assignment  good  by 
the  laws  of  a  State  where  it  is  made,  is  good  everywhere 
else.  We  regret  that  we  are  not  permitted  to  allow  that 
principle,  so  valuable  in  itself,  to  control  our  decision*  At 
th$  time  the  deed  of  assignment  was  made  by  Tinkham,  there 
existeda  provision  in  our  civil  Code  declaring  all  such  assign- 
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ments  made  to  take  effect  bore  (as  this  manifestly  was  intend- 
ed to  do)  to  be  void.  Since  then  this  has  been  repealed, 
but  without  giving  validity  to  assignments  originally  void. 

At  the  December  Term  of  this  Court,  in  the  case  of  Tink- 
ham  vs.  Strieker,  et  al.9  I  find  that  the  validity  of  this 
identical  Tennessee  assignment  was  drawn  in  question,  and 
was  decided  by  the  Judges  who  heard  the  argument,  Chief 
Justice  Lumpkin  and  Judge  Walker,  to  be  void  under  our 
Code.  Whilst  it  may  safely  be  conceded  that  that  decision 
should  not  affect  the  rights  of  complainants  here  who  were 
not  parties  to  that  cause,  I  see  no  way  by  which  this  Court 
can  give  operation  as  to  the  property  in  Georgia,  to  an  iuetru- 
ment  void  under  our  laws  at  the  time  it  was  executed. 

Judgment  affirmed. 


Alexander  M.  Wallace,  administrator  of  Wm.  WAii- 
iace,  deceased,  et  al.,  plaintiffs  in  error,  vs.  W.  A.  Walkek, 
executor  of  Wm.  Wallace,  deceased,  defendant  in  error. 

¥m.  Wallace  died,  in  the  State  of  Tennessee,  the  place  of  his  domicil, 
leaving  a  will  appointing  an  executor,  who  was  duly  qualified  as  such 
in  the  Probate  Court  of  that  State,  and  such  executor  filed  an  exem- 
plified copy  of  his  appointment  in  Court,  as  required  by  the  Code, 
exlibited  his  bill  against  the  defendant,  who  had  been  appointed 
adautjgtrator  on  the  estate  of  the  deceased  by  the  Court  of  Ordinary 
of  this  State,  and  as  such,  had  collected  and  received  a  portion  of  the 
personal  estate  of  the  deceased,  alleging  that  said  defendant  repre- 
sented to  the  Court  of  Ordinary  at  the  time  of  his  appointment,  that 
the  decedent  had  died  intestate  when  he  knew  that  he  died  leaving  a 
will :  Held,  that  a  Court  of  Chancery  in  this  State  has  jurisdiction  to 
maintain  a  suit  in  behalf  of  such  foreign  executor,  to  set  aside  the  letters 
of  administration  so  granted,  upon  the  ground  of  fraud  in  obtaining  the 
same,  and  to  require  the  defendant  to  account  with,  and  pay  over  to  such 
foreign  executor,  the  valoe  of  the  personal  assets  belonging  to  the  estate 
of  the  decedent,  in  order  that  the  same  might  be  duly  administered 
according  to  the  directions  of  the  will,  and  the  law  regulating  the  same, 
at  the  place  of  the  testator's  domicil,  at  the  time  of  his  death. 

Equity.    Demurrer.    Deoided  by  Judge  Collier.   Fultn 
Superior  Court    October  Term,  1867. 
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In  1864  William  Wallace  was  domiciled  in  Tennessee, 
and  there  died  testate.  By  the  will  he  bequeathed:  1st, 
To  his  wife  such  of  the  household  and  kitchen  furniture 
as  she  might  select,  and  certain  lots  of  land,  estimated  at 
$1500.00,  also  "one  thousand  dollars  out  of  the  Southern 
money  on  hand "  and  the  balance,  and  all  other  effects,  or 
money  on  hand  she  was  authorized  to  use  for  her  support 
till  an  executor  could  take  charge  of  his  estate,  and  for  the 
support  of  herself  and  family;  she  was  to  manage  the  whole 
estate  until  relieved  by  an  executor.  2d,  To  Mary  B.  Rob- 
inson, his  grand-daughter,  $1000.00,  in  Knox  County  bonds/ 
$1000.00  in  Confederate  States  seven  per  cent,  bonds,  and  a 
set  of  silver  spoons.  3d,  To  his  son,  Jesse  G.  Wallace,  a 
tract  of  fifteen  hundred  acres  of  land,  described  by  metes 
and  bounds,  and  estimated  at  as  many  dollars.  4th,  To  his 
son,  Wm.  C.  Wallace,  three  town  lots,  valued  at  fifteen  hun- 
dred dollars,  and  charged  with  the  payment  of  any  debts  for 
which  testfetor^was  his  security.  5th,  To  Mary  B.  Bicknell, 
his  daughter,  one  set  of  silver  spoons,  and  to  her  son,  a  gold 
watch,  etc. 

The  remainder  of  his  estate,  real  and  personal,  was  to  be 
divided  between  his  wife,  said  Mrs.  Bicknell,  and  the  three 
sons  of  testator,  to-wit :  Alexander  M.,  Jesse  G.,  and  William 
C,  first  charging  them  with  certain  advances,  rated  as  therein 
specified.  His  executor  was  authorized  to  sell  at  public  or 
private  sale,  in  his  discretion,  without  order  of  Court,  etc 
His  negroes  to  be  disposed  of  according  to  the  laws  existing 
at  the  time  of  distribution. 

Item  9th,  charged  Jesse  G/s  legacy  with  payment  of  any 
security  debt  for  him  for  which  testator  was  liable.  Item 
10th,  provided  for  payment  of  his  debts  and  funeral  expenses 
out  of  any  money  that  may  be  on  hand. 

The  conclusion  of  the  will  is  as  follows :  "  Lastly  I  do 
nominate  and  appoint  my  son,  J.  G.  Wallace,  my  executor, 
to  execute  this  will,  and  I  hereby  direct  that  no  bonds  or 
security  be  required  of  him  for  the  faithful  disoharge  of  his 
duties  as  such,  and  that  be  be  allowed  five  hundred  dollars 
for  his  services  as  such ;  but  if,  from  the  vissitudes  of  the 
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war  or  from  any  other  cause,  my  aaid  executor  shall  find  it 
impracticable  to  become  executor,  and  attend  to  the  duties 
thereof  in  a  reasonable  time,  I  appoint  and  direct  my  son, 
W.  C.  Wallace,  to  execute  this,  my  will,  under  the  same 
regulations  as  to  bond  and  compensation  as  above;  and 
should  the  said  W.  C.  Wallace,  from  similar  or  any  other 
cause,  find  it  impracticable  to  execute  this  said  will,  in  a 
reasonable  time,  in  that  event  I  nominate  and  appoint  my 
wife,  Mary  S.  T.  Wallace,  in  conjunction  with  W.  A.  Walker, 
as  exeqptrix  and  executor  of  this,  my  last  will  and  testament, 
and  that  they  perform  the  duties  thereof  under  the  same 
rules  and  regulations  as  applied  to  my  said  sons  as  it  regards 
executing  bond  and  compensation,  and  that  the  said  five 
hundred  dollars  be  divided  between  them." 

This  will  was  executed  26th  March,  1864.  In  July,  1864, 
it  was  duly  probated,  neither  J.  G.  Wallace  nor  W.  C.  Wal- 
lace appeared  for  qualification  as  executor,  the  widow  declined 
to  qualify,  and  said  W.  A.  Walker  was  duly  qualified  as 
executor.  * 

Letters  of  executorship  were  issued  to  said  Walker,  and 
he  took  possession  of  the  estate.  The  assets  of  the  estate  so 
&r  as  the  executor  knows  were  certain  notes  on  various  per- 
sons for  various  amounts,  set  out  in  an  exhibit,  eight  Knox 
eouoty  bonds,  Xnoxville  &  Chattanooga  Railroad  Company 
for  $500.00  each,  making  $4000.00,  four  ditto  for  $100.00 
each,  and  eight  bonds  Knoxville  &  Kentucky  for  $500.00 
each,  making  a  gross  sum  of  $10,627.57. 

The  liabilities  of  the  estate,  as  exhibited,  were  as  follows; 

J.  M.  Toole  note  to  Henry  Smith  and  Townsens. $4000.00 

"       "      to  Gillespie,  judgment 426.00 

11      "      to  Lackey 1150.00 

J.  0.  Wallace  to  Brabsen 826.00 

"      "        to  Porter  Academy  160.00 

"       "        to  J.  O.  Kerr,  8r 460.00 

^.  C.  Wallace  to  Parson's,  administrator 575.00 

11         "       to  A.  M.  Keith 1400.00 

"         "       to  McGehee 860.00 

A.  M.  Wallate  to  Dr.  Q.  Cameron... 760.00 

Years  support  to  widow,  and  individual  liabilities *  1000.00 

$10,586.00 
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These  liabilities  are  mainly  as  security  for  his  said  sons 
and  his  son-in-law  Toole,  named  in  said  schedule.  All  the 
creditors  reside  in  Tennessee,  or  elsewhere  otft  of  Georgia, 
and  the  condition  of  said  sons  and  son-in-law  is  such  that 
the  executor  must  pay  said  liabilities. 

The  widow,  as  she  had  a  right  to  do  under  the  law3  of 
Tennessee,  dissented  from  said  will,  and  was  thereby  entitled 
to  dower  and  a  distributive  share,  to-wit :  one  seventh  of  the 
personalty  not  required  to  pay  debts.  She  had  also  $600.00 
assigned  to  her  for  her  year's  support.  Her  dissent  made, 
by  said  laws,  the  will  void  as  to  her,  but  left  it  of  force 
as  to  all  other  persons. 

By  the  laws  of  Tennessee  real  estate  cannot*  be  applied  to 
the  payment  of  debts  till  the  personalty  is  exhausted,  and 
the  personalty  of  said  estate  is  insufficient  to  discharge  its 
liabilities,  without  using  said  Knox  County  bonds  or  their 
proceeds. 

,  The  heirs  at  law  are  said  widow,  said  Jesse  Q.,  William 
C,  artd  Alexander  M.,  said  Mary  B.  Bicknell,  and  the  heirs 
of  Martha  J.  Toole,  deceased,  and  of  Margaret  A.  Robinson, 
deceased,  all  of  whom  reside  in  Tennessee,  except  said  Alex- 
der  M.  Wallace.  Before  he  died,  testator  left  with  John  W. 
Duncan,  in  Atlanta,  Georgia,  for  safe  keeping,  said  Knox 
County  bonds,  Duncan  then  having  a  vault,  and  being  a 
banker,  and  in  the  habit  of  receiving  such  things  for  accom- 
modation, with  no  view  to  compensation  or  profit.  So  he 
received  these  bonds. 

At  the  same  time  testator  left  with  said  Duncan,  for  safe 
keeping,  some  Confederate  bonds  and  some  other  bonds 
belonging  to  the  Female  Institute  at  Marysville,  Tennessee, 
These,  like  the  others,  Duncan  was  to  keep,  as  a  gratuity,  for 
testator. 

Duncan  so  held  these  bonds  till  after  testator's  death. 
Then  said  Alexander  M.  Wallace,  residing  in  said  Atlanta, 
though  well  knowing  of  said  last  will  and  testament,  and 
that  the  testator  died  testate,  in  September,  1865,  petitioned 
the  Ordinary  of  Fulton  County,  Georgia,  for  temporary  let- 
ters of  administration  on  said  testator's  estate,  stating  in   his 
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petition . that  said  testator  died  intestate,  and  procured  from 
the  Ordinary  of  Fulton  County  permanent  letters  of  admin- 
istration on  said  estate,  at  November  Term,  1865,  of  the 
Court  of  Ordinary. 

John  W.  Duncan  became  security  oa  said  Alexander  M. 
Wallace's  bond,  (which  is  in  the  usual  form  of  administra- 
tor's bonds,) 

Before  becoming  such  security,  Duncan  had  it  understood 
with  said  Alexander  M.  Wallace,  that  Duncan  should  retain 
said  KnaxCofcwty  bonds  as  indemnity  against  loss  by  reason 
of  his  saretiship  aforesaid*  In  this  way  Duncan  and  Alex- 
ander M.  Wallace  ha  ve  mnce  had  a  sort  of  joint  ownership  of, 
or  claim  on  said  bonds,  Wallace  claiming  them  as  such  admin* 
etrator  and  Duncan  holding  them  for  indemnity.  Meanwhile 
Duncan  and  Alexander  M.  Wallace  severed  from  said  bonds 
coupons  for  the  payfueot  of  interest,  to  the  amount  or  value 
of  $1,000.00,  and  converted  or  attempted  to  convert  the  same 
to  their  own  use ;  they  still  have  said  coupons  or  their  pro- 
ceeds. Besides  those  coupons,  said  bonds  when  they  came  to 
the  bands  of  Duncan  and  said  Alexander  M.  Wallace,  had 
other  coupons  for  interest  attached  to  them.  Those  coupons 
then  matured  and  those  maturing  up  to  the  first  of  January, 
1867,  amounted  to  fcbout  $2,000.00,  and  these  said  Duncan 
tod  Alexander  M.  Wallace  have  converted  to  their  own  use, 
«nd  no  account  of  them  has  been  rendered  to  the  ordinary 
of  Fulton  County. 

In  October,  1866,  and  again  in  February,  1867,  said  execu- 
tor demanded  said  bonds  and  coupons  from  Duncan  and  Alex- 
der  M.  Wallace,  and  though  they  knew  said  testator  died 
testate,  that  his  will  had  been  proven,  and  that  said  executor 
had  letters  ot  executorship,  yet  they  refused  to  deliver  any  of 
them  to  him,  and  proceeded  to  deliver  the  same  to  the  heirs 
at  law  of  said  testator,  as  if  he  had  died  intestate,  to-wit : 
in  Mareb,  1867,  giving  to  each  of,  said  heirs  (including  Alex - 
der  M.Wallace)  $1^,000.00,  making  in  all  $7000.00.  This 
proceeding  was  undertaken  and  hurried  through  to  prevent 
Aid  executor  from  getting  said  bonds,  and  applying  diem  to 
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\  DISBURSEMENTS. 

AceH  of  Ordinary,  Voucher 
No.  1 $    14.25 

J.  W.  Duncan,  Voucher 
No.  2 160.00 

L.  J.  Gartrell,  Voucher 
No.  8 ..    160.00 

Adm'8.  Com*  8.,  $7200  at 
6  per  ct.?  Voucher  No.  4    860.00 

Ordinary  dismissal,  Vouch- 
er No.  6 26.00 

Stationery  and  stamps 75 

$700.00 

A.  M.  Wallace,  two  bonds 
E.  k  Ky.  R.  R.  Co., 
$500.00  each 1000.00 

S.  T.  Bickneil  and  Mary  A. 
Bicknell,  two  bonds  E. 
&Ey.  R.  R.  Co.,  $500.00 
each,  Voucher  No.  6. ...~  1000.00 

Jesse  G.  Wallace,  two 
bonds  E.  k  Ey.  R.  R. 
Co.,  500.00  each,  Vouch* 
erNo.  7 1000.00 

W.  C.  Wallace,  two  bonds 
E.  k  Ey.  R.  R.  Co., 
600.00  each,  Voucher 
No.  8. 1000.00 

Mary  T.  Wallace,  two 
bonds  E.  k  Ey.  R.  R. 
Co.,  500.00  each,  Vouch- 
er No.  9 1000.00 

Heirs  of  Martha  J.  Toole, 
two  bonds  E.  k  Ey.  R. 
R.  Co.,  500.00  each, 
Voucher  No.  10 1000.00 

Margaret  A.  Robinson, 
two  bonds  E.  k  Ey.  R. 
R.,  500.00  each,  Voucher 
No.  11 1000.00 

Proceeds  of  sale  of  $1,400 
Enotville  k  Charleston 
R.  R.  bonds- 700.00 


$8400.00 


$8400,00 
ALEX.  M.  WALLACE, 
Administrator  of  William  Wallace,  deceased. 
Sworn  to  and  subscribed  before  me,  this  March  20th,  1867, 
Daniel  Pittman,  Ordinary.11 
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Walker,  executor,  filed  his  bill  in  equity,  in  Fulton  Supe- 
rior Court  against  said  Alexander  M.  Wallace,  and  John  W. 
Duncan,  averring  the  foregoing  as  facts. 

That  bill  charged  that  said  return  was  incorrect  in  every 
particular,  except  in  so  far  as  it  charges  Alexander  M.  Wal- 
lace with  the  bonds :  incorrect,  because  it  does  not  charge 
him  with  the  coupons  or  the  interest ;  because  he  had  no  right 
so  to  distribute  the  bonds  and  take  credit  thereby ;  because 
he  had  no  right  to  charge  said  commissions  and  expenses  of 
administration,  he  not  being  the  administrator  rightfully; 
because  the  estate  owed  Duncan  nothing,  and  because  the  last 
item  in  the  return  is  obscure  and  unintelligible,  or  if  intelligi- 
ble should  be  a  debit  against  him,  rather  than  a  credit  in  his 
favor.  The  bill  further  states  that  it  is  not  known  whether 
any  of  the  bonds  have  been  sold,  and  avers  that  if  they  have 
been,  they  should  be  accounted  for  at  par ;  because  said  ad- 
mifiistratian,  taken  out  as  aforesaid,  is  irregular  and  illegal, 
and  nothing  done  under  it  binds  the  estate  (except  it  be  for 
the  advantage  of  the  estate,  and  be  approved  by  the  executor ;) 
because  they  were  sold  without  an  order  of  Court,  and  not 
at  public  outcry,  after  advertisement  according  to  law.  Com- 
plainant avers  that  said  bonds  are  worth  $12,000.00,  or 
other  large  sum ;  one  thousand  dollars,  of  which  under  the 
will,  belong  and  should  by  the  executor  be  paid  to  Mary  A. 
Robinson. 

Discovery  was  waived.  The  prayer  was  that  the  said 
administration  be  set  aside ;  that  said  defendants  be  decreed 
to  deliver  to  said  executor  said  bonds  and  said  coupons,  that 
they  may  be  taken  to  Tennessee  to  be  administered  according 
to  the  laws  of  that  State,  and  according  to  said  Will ;  and  that 
said  defendants  account  and  pay  to  said  executor  the  full 
value  of  said  bonds  and  coupons,  for  said  purpose ;  and  if 
accessary,  said  Wallace's  letters  of  administrator  be  set  aside 
as  fraudulent.  It  concluded  with  a  prayer  for  general  relief 
and  for  subpoena. 

To  this  bill  said  defendants  demurred  on  the  grounds : 

1st.  For  that  said  W.  A.  Walker,  by  his  own  showing,  is 
not  the  executor  of  the  said  W.  Wallace,  deceased,  never 
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be  more  appropriately  applied  than  in  this  case,  and  refusing, 
upon  the  principle  contained  in  it,  a  new  trial. 

The  trial  appears  to  have  been  fair  and  very  full,  and  even 
tedious  in  its  length  and  details.  No  misdirection  of  the 
Judge  complained  of,  an  evident  and  irreconcilable  conflict 
of  testimony,  and,  besides,  the  Judge  who  heard  the  cause 
below  being  entirely  satisfied  with  the  verdict,  and  having  in 
consequence  thereof  refused  the  plaintiffs  a  new  trial — we  are 
all  of  the  opinion  that  in  just  such  a  case  as  this  appears 
from  the  record  to  be,  further  litigation  should  be  arrested ; 
we  therefore  affirm  the  judgment  below. 


Mason  &  Fant  et  al.,  plaintiffs  in  error,  w.  S.  Stricker  & 

Co.,  et  cU.9  defendants  in  error. 

Prior  to  the  passage  of  the  act  of  February  24th,  1S66,  T.,  being  insol- 
vent, made,  in  Tennessee,  an  assignment  to  be  exdbuted  in  this  State, 
by  which  he  conveyed  property  to  a  trustee,  for  the  benefit  of  a  portion 
of  his  creditors,  to  the  exclusion  of  other  creditors,  in  the  equal  par- 
ticipation thereof.  Held  that  the  assignment  was  void,  under  see.  19M 
of  the  Code,  which  was  then  of  force,  and  there  is  no  way  by  which 
this  Court  can  give  it  operation  as  to  property  in  Georgia. 

Injunction.  Demurrer.  Decided  by  Judge  Warner. 
Fulton  Superior  Court.    April  Term,  1867. 

A  sketch  of  this  voluminous  record  is  sufficient  for  an  un- 
derstanding of  the  ease. 

Stricker  &  Co.,  and  Lewis  &  Co.,  respectively  sued  out  at- 
tachments against  John  F.  Tinkham's  property,  in  Fulton 
county,  Georgia,  and  had  them  levied.  They  were  returnable 
to  the  Superior  Court  of  that  county.  Tinkham,  for  himself 
and  his  creditors,  filed  a  bill,  alleging  that,  before  said  at- 
tachments issued,  he*  in  the  State  of  Tennessee,  had  assigned  all 
of  said  property  in  Georgia,  for  the  purposes  named  in  the 
assignment,  and  prayed  injunction  against  the  sale  of  said 
property  by  said  attachments,  and  for  a  receiver  to  take  charge 
of  the  same,  and  sell  it,  etc. 
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The  court  below  overruled  said  demurrer,  and  that  is  com- 
plained  of  here. 

Gartrell  &  Jackson,  W.  H.  Sneed,  for  plaintiff  in  er- 
ror, cited  Irwin's  Eev.  Code,  sections  2414,  2573,  2576  as 
to  suits  by  foreign  executors,  etc.  As  to  comity,  Swift  vs. 
Swift,  13th  Ga.  R,,  144 ;  Sanford,  administrator  vs.  Thomp- 
son and  wife,  18th  Ga.  R.,  561 ;  Willing  vs.  Pevot,  5th  Rawle, 
264.    Executor,  etc,  must  sue  where  he  gets  his  authority, 

8.  W.  R.  R.  Co.  vs.  Paulk,  24th  Ga.,  270.  Administrator 
can  not  be  made  to  account  as  required  by  this  bill,  Dough- 
erty t».  Walker,  15th  Ga.  R.,  444. 

John  L.  Hopkins  and  L.  E.  Bleckley,  for  defendant 
in  error  (represented  by  the  Reporter)  relied  on  the  follow- 
ing points  and  authorities : 

1.  Personal  property  descends,  and  must  be  distributed  ac- 
cording to  the  lex  domicilii,  (2  Kent  548)  and  if  it  be  situated 
within  a  foreign  jurisdiction,  it  will  be  surrendered  for  distri- 
bution. 3  Rawle,  319.  2  Kent  559  note,  edition  of  1867. 
2  Red.  on  Wills  17,  18,  20.  11  New  Hampshire  90-93.  18 
Ga.  554.    34  Ga.  515.    Code  2578.     1  Mason  412. 

There  are  no  Georgia  creditors :  all  the  legatees  and  devi- 
sees reside  in  Tennessee,  except  plaintiff  in  error,  Wallace ; 
and  the  assets  in  Georgia,  are  needed  in  Tennessee,  to  pay  his 
debts,  for  which  the  testator  was  surety. 

2.  This  administration  is  void.  There  cannot  be  an  original 
administration  when  a  will  exists.  The  right  to  the  property 
is  in  the  executor,  and'  the  ordinary  cannot  divest  it  by  the 
grant  of  an  original  administration.  The  executor  is,  for  the 
purpose  of  administering  them,  as  much  the  legal  proprietor 
of  those  chattels  as  was  the  testator  while  alive.     8  Cranch 

9.  14  Peters  329.    5  Pick  24.    Code  3513, 18  Ga.,  176.   34 
Ga.,  257. 

It  is  void  for  fraud :  9  Ga.,  247, 547.  It  may  be  set  aside 
by  this  court,  even  if  the  ordinary  had  jurisdiction.  Code, 
3514. 

3.  Defendant  in  error  could  file  this  bill.    Code,  2418. 

In  Tennessee,  the  only  administration  that  could  have  been 

19 
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u  regular  granted/'  (Code  of  Ga.,  2571,)  was  one  to  the  exec- 
utor, or  to  an  administrator  with  the  will  annexed ;  and  sncb 
executor — there  being  no  executor,  or  administrator  with  the 
will  annexed,  appointed  in  this  State — could  sue  in  our  courts. 

Warner,  C.  J. 

It  appears  from  the  record  in  this  case,  that  William  Wal- 
lace died  in  the  State  of  Tennessee,  after  having  executed  a 
will,  disposing  of  bis  property.  The  will  was  executed  on 
the  26th  day  of  March,  1864,  and  duly  admitted  to  probate 
and  record  in  the  Probate  Court  of  Tennessee,  in  July,  1864 ; 
and  W.  A.  Walker,  one  of  the  executors  appointed  therein,  was 
duly  qualified  as  such  executor  to  execute  the  same.  At  the 
November  Term,  1865,  of  the  Court  of  Ordinary,  of  Fulton 
county,  in  this  State,  Alexander  M.  Wallace,  knowing  thai 
the  testator  had  left  a  will  in  the  State  of  Tennessee,  (the 
place  of  his  domicil  at  the  time  of  his  death,)  representing 
to  the  Court,  that  the  testator  had  died  intestate,  obtained  letters 
of  administration  on  the  estate  of  said  William  Wallace,  and 
proceeded  to  collect  and  dispose  of  the  personal  assets  of  the 
decedent,  as  such  administrator,  in  this  State.  The  executor 
of  William  Wallace  filed  his  bill  in  the  Superior  Court  of 
Fulton  county,  (exhibiting  therewith  a  certified  copy  of  the 
will  and  his  appointment  by  the  Probate  Court  of  Tennessee, 
as  required  by  the  Code,)  against  Alexander  M.  Wallace,  as 
administrator  aforesaid,  and  John  W.  Duncan,  his  security, 
praying  that  said  letters  of  administration  may  be  set  aside 
as  fraudulent,  upon  the  several  grounds  alleged  and  set  forth 
in  the  bill,  and  the  defendants  may  account  for  the  per- 
sonal assets  of  the  testator  received  by  them,  and  be  decreed 
to  pay  over  to  him  the  value  thereof,  as  the  executor  of  the 
testator,  in  order  that  the  same  may  be  disposed  by  him  in 
accordance  with  the  provisions  and  directions  of  the  last 
will  and  and  testament  of  the  deceased. 

To  this  bill  the  defendants  demurred  upon  the  several 
grounds  set  forth  in  the  record.  The  Court  below  overruled 
the  demurrer,  to  which  decision  the  defendants  excepted,  and 
assigned  the  same  as  error  here. 
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As  it  regards  the  objection  taken  to  the  legality*  of  the 
appointment  of  the  executor  by  the  Probate  Court  of  Ten- 
nessee, as  well  as  to  the  regularity  of  the  proceedings  of  that 
Court  in  relation  thereto,  the  legal  presumption  is  in  favor  of 
the  legality  and  regularity  of  the  proceedings  of  that  Court. 
Revised  Code,  sections  3700,  3710.  Taking  the  several 
allegations  in  the  complainant's  bill  to  be  true,  as  the  de- 
murrer necessarily  admits  them  to  be,  for  the  purpose  of  this 
decision,  the  main  and  controlling  question  in  the  case  is; 
whether  the  grant  of  administration  by  the  Court  of  Ordi- 
nary of  Pulton  county,  under  which  the  defendants  claim 
protection,  was  not  obtained  by  fraud,  and  therefore  ought 
to  be  set  aside?  What  are  the  facts?  The  defendant, 
Wallace,  it  is  charged,  applied  to  the  ordinary  for  letters  of 
administration  on  the  estate  of  the  deceased  testator,  repre- 
senting to  that  Court  that  he  died  intestate,  when  he  knew  at 
the  time  that  he  died  leaving  a  will.  The  letters  of  adminis- 
tration were  granted  to  him  by  the  Court  of  Ordinary  upon 
this  false  and  fraudulent  representation  of  the  facts  of  the 
case.  The  record  shows  that  William  Wallace  did  not  die 
intestate,  but  on  the  contrary  he  died  leaving  a  will,  and  that 
Wallace,  the  defendant,  knew  it  at  the  time  he  applied  for  and 
obtained  his  letters  of  administration  on  the  decedent's 
estate.  Has  a  Court  of  Equity  in  this  State  jurisdiction  to 
set  aside  the  letters  of  administration  so  procured  by  fraud, 
and  to  require  the  defendants  to  account  with  and  pay  over 
to  the  lawful  executor  the  personal  assets  of  the  testator 
received  by  them  or  either  of  them,  to  be  applied  by  the  ex- 
ecutor under  the  will,  in  accordance  with  the  lawof  the  tes- 
tator's domicil  at  the  time  of  his  death?  By  the  2414th 
section  of  the  Revised  Code,  it  is  declared  that  "  executors 
qualified  according  to  the  laws  of  their  domicil  upon  wills 
properly  admitted  to  probate  in  another  State,  upon  filing 
with  the  Court  a  certified  copy  of  such  proceedings,  shall  be 
entitled  to  use  all  the  processes  and  remedies  prescribed  by  the 
laws  of  this  State,  in  the  same  manner  as  if  qualified  under 
the  laws  of  this  State."  This  section  of  the  Code  gives  the 
foreign  executor  the  right  to  file  his  bill  in  the  Courts  of  tb: 
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State  against  the  defendants,  and  it  is  no  breach  of  comity  for 
him  to  do  so.  The  3537th  section  of  the  Revised  Code  de- 
clares that  "  The  judgment  of  a  Court  of  competent  juris- 
diction may  be  set  aside  by  a  decree  in  chancery  for  frauds 
accident  or  mistake,  or  the  acts  of  the  adverse  party,  unmixed 
with  the  negligence  or  fault  of  the  complainant/'  This 
m  judgment  of  the  Court  of  Ordinary  granting  the  letters  of 
administration  to  the  defendant,  Wallace,  the  complainant 
seeks  to  set  aside  upon  the  ground  that,  by  his  own  act,  he 
fraudulently  represented  to  the  Court  that  the  deceased  tes- 
tator died  intestate,  when  he  knew  the  fact  to  be  otherwise, 
and  by  that  means  fraudulently  procured  the  judgment  of  the 
Court  in  his  favor.  In  such  cases  this  Court  has  maintained 
the  jurisdiction  of  a  Court  of  Chancery  to  set  aside  the  judg- 
ment. Mobly  vs.  Mobly,  9th  Ga.  Rep.,  247 ;  Loyless  and 
wife,  vs.  Rhodes,  ib.,  547.  This  view  of  the  main  question 
involved  in  this  case  necessarily  disposes  of  all  the  other 
questions  made  by  the  demurrer. 

It  has  been  insisted  by  the  counsel  for  the  defendant  in 
error,  that  the  grant  of  administration  to  Wallace  was  void, 
because  there  had  been  a  prior  grant  of  letters  testamentary 
upon  the  decedent's  estate,  in  the  State  of  Tennessee.  When 
letters  testamentary  or  of  administration  have  once  been 
granted  upon  a  decedent's  estate  in  the  proper  Court  in  this 
State,  and  subsequent  letters  are  taken  out  here  upon  the 
same  estate,  there  can  be  no  doubt  that  the  latter  would  be 
void;  but  when  letters  testamentary  or  of  administration 
have  been  granted  by  a  Court  in  a  foreign  jurisdiction,  a  dif- 
ferent question  is  presented,  upon  which  we  express  no 
opinion.  In  our  judgment,  upon  the  state  of  facts  presented 
by  the  record  in  this  case,  the  demurrer  was  properly  over- 
ruled by  the  Court  below. 
Judgment  affirmed. 
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William  Markham,  plaintiff  in  error,  «a.  Perino  Brown 

et  al.9  defendants  in  error. 

When  the  Justices  of  the  Inferior  Court  of  Fulton  county,  seized  and 
took  possession  of  the  plaintiff's  property  without  his  consent,  for  the 
purpose  of  providing  a  small-pox  hospital,  and  occupied  it  for  that 
purpose  for  some  months.     Held  that  in  an  action  of  trespass  brought 

j  by  the  plaintiff  against  the  defendants  in  their  individual  capac- 
ity, for  such  seizure  and  occupancy,  to  recover  damages  therefor, 
although  the  Inferior  Court  may  have  had  the  power  and  authority, 
under  the  law,  to  provide  small-pox  hospitals,  yet,  such  Inferior 
Court  did  not  have  the  power  and  authority,  under  the  law  and  consti- 
tution, to  seize  or  impress  plaintiffs  private  property  for  that  pur- 
pose. 

Trespass.  Tried  before  Judge  Collier.  Fulton  Superior 
Court    October  Term,  1867. 

Markham  averred  that  Perino  Brown,  Clarke  Howell, 
Junes  M.  Simmons,  Edward  Taliaferro  and  Powell  Owen, 
on  the  9th  day  of  January,  1863,  forcibly  took  possession  of 
his  certain  farm  and  the  tenements  thereon,  and  kept  him 
oat  of  possession  for  eight  months, — made  a  small-pox  hos- 
pital of  the  premises,  cut  down  his  timber,  burned  his  fences, 
aad  appropriated  to  their  use,  certain  provisions  thereon,  etcn 
etc,  and  that  a  slave  belonging  to  him,  from  that  hospital 
contracted  small-pox  and  died  therefrom. 

With  proper  averments  of  the  value  of  said  property,  he 
claimed  damages  from  said  defendants  for  said  conduct. 

The  defendants  plead  the  general  issue,  and  that  if  they 
did  so  occupy  the  premises,  they  did  it  as  Justices  of  the  In* 
ferior  Court  of  Fulton  county,  for  the  purpose  of  establishing 
quarantine  grounds  and  a  small-pox  hospital  to  prevent  the 
spread  of  small-pox  in  said  county. 

The  evidence  (so  far  as  the  same  is  material)  showed  that 
onthe'lst  of  October,  1862,  the  military  authorities  of  the 
Confederate  States  had  taken  possession  of  said  premises  for  a 
small-pox  hospital,  and  subsequently,  to-wit :  On  the  1st  of 
January,  1863,  they  were  taken  possession  of  (by  a  sort  oi 
transfer  from  the  military  authorities)  by  said  defendants  a* 
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used  as  a  small-pox  hospital  until  late  in  the  summer   of 
1863. 

The  land,  etc.,  belonged  to  Markham! — the  military  im- 
presment  of  them  was  against  his  will,  and  so  was  the  occupa- 
tion of  it  by  daid  defendants  in  their  official  capacity. 

Markham  often  tried  to  get  defendants  to  give  him  posses- 
sion of  his  property,  and  they  refused ;  but  finally  three  of 
them  went  with  Markham  to  the  place,  and  agreed  to  let  him 
have  possession  of  two  negrp  houses  for  his  farming 
hands  to  occupy,  but  subsequently  broke  this  agreement,  and 
again  took  and  kept  possession  of  the  entire  premises.  The 
clothing  of  patients  was  carelessly  thrown  about, — one  of 
Markham's  slaves  took  small-pox  and  of  it  died. 

Plaintiff  also  proved  that  many  persons  having  small-pox, 
were  taken  to  the  premises  ;  that  damage  of  various  kinds 
was  done,  and  gave  evidence  of  the  quantum  of  his  loss  there- 
from. 

The  defendants  showed  that  there  was  a  necessity  for  a 
small-pox  hospital ;  that  officially,  on  the  1st  of  January, 
1863,  they  joined  said  military  authorities  in  the  occupancy 
of  the  premises  for  hospital  purposes,  and  subsequently  occu- 
pied it  alone ;  that  this  was  an  isolated  place,  suitable  for 
the  purpose ;  that  Markham  sent  his  slave  there  after  being 
warned  of  the  danger ;  that  the  employees  were  paid  by  the 
Court,  and  offered  evidence  to  contradict  the  alleged  depre- 
dations on  the  timber,  fencing,  etc.,  and  to  lower  the  quan- 
tum of  loss. 

They  also  read  in  evidence,  an  order,  passed  by  them  offi- 
cially, as  Justices  of  the  Inferior  Court,  on  the  16th  of  Feb- 
ruary, 1863,  by  which  they  discontinued  the  employment  of 
physician  and  superintendent  of  "  Markham  Hospital/'  and 
gave  to  Markham  possession  of  the  dwelling-house  and  a 
portion  of  the  kitchen  next  to  it, — so  long  as  necessary  to 
still  use  them,  the  Inferior  Court  to  retain  possession*  of  the 
other  buildings. 

The  Court  charged  the  jury  that,  if  the  defendants,  as  the 
Inferior  Court  of  Fulton  county,  took  possession  of  plaintiff's 
property,  and  the  necessity  was  such,  that  the  public  good 
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required  the  seizure  of  said  property,  at  that  time,  to  prevent 
the  spread  of  small-pox,  defendants  were  not  liable  to  dam- 
ages therefor.  The  Inferior  Court  have  the  power  to  estab- 
lish small-pox  hospitals,  and  the  county  is  liable  for  the  tres- 
pass in  such  cases.  If  defendants  made  the  seizure  as  indi- 
viduals and  not  as  Justices  of  the  Inferior  Court  (this  action 
being  trespass  viet  armis)  they  are  liable  for  the  damage  they 
did,  bat  not  for  the  damage  done  by  their  agents  or  employees ; 
this  form  of  trespass  cannot  be  committed  by  an  agent  or 
employee. 

The  Court  was  requested  to  charge  the  jury,  that  the  order 
of  16th  of  February,  1863,  could  not  protect  defendants 
against  a  recovery  for  a  seizure  of  the  premises  made  before 
then,  and  without  an  official  order  by  them  as  Justices.  The 
Court  so  charged,  adding  that  a  subsequent  recognition  of  the 
official  acts  by  plaintiff,  would  be  equal  to  6uch  previous  order 
in  its  protecting  power. 

The  Court  was  requested  to  charge  that  the  Inferior  Court 
could  not  lawfully  impress  plaintiff's  property  for  a  small- 
pox hospital,  but  refused  so  to  charge. 

The  Court  was  requested  to  charge,  that  compensation  must 
be  provided  and  paid  before  seizure,  unless  the  necessity  was 
so  pressing  that  the  public  safety  required  no  delay  in  the 
seizure.  He  refused  so  to  charge,  and  repeated  what  is  first 
above  stated  substantially,  as  his  charge  on  that  subject. 

The  verdict  was  in  favor  of  the  defendants. 

A  new  trial  was  moved  for,  on  the  grounds  that  the  Court 
erred  as  aforesaid  as  to  the  lawfulness  of  the  seizure,  in  refusing 
to  charge  as  requested,  in  charging  that  defendants  were  not 
liable  for  the  damages  committed  by  their  agents  or  employees, 
and  because  the  verdict  was  contrary  to  law,  contrary  to  the 
evidence,  etc 

The  refusal  of  a  new  trial  is  brought  up  for  review. 

Hammond  &  Mynatt,  for  plaintiff  in  error,  cited, 
as  to  the  power  of  the  Inferior  Court  as  to  hospitals,  etc.,  Code 
flees.  286,  287,  and  1315,  act  of  13th  December,  1862,  and 
this  case  decided  at  July  term,  1863,  by  this  Court. 

As  to  trespass  by  agent,  Code  sec.  2181;  3  Phil,  on  Ev. 
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187,  Chitty  on  pi.  80—180;  Code  sec,  2983, 2Gr.Ev.sec.  621, 
plea  admits  the  trespass. 

As  to  the  necessity  for  an  order,  1st,  Chitty's  pi.  182,  and 
as  to  the  compensation,  Code  sees.  2204,  2205,  4908  and 
5054. 

Hill  &  Candler,  for  defendants  in.  error,  cited, 
as  to  the  official  character,  etc.,  acts  of  1862,  par.  34,  12th 
John  R.  444,  Walker  vs.  Swartout ;  18th  John  R.  122, 
Alney  vs.  Wick ;  19th  John  R.  62.  Randall  vs.  Vanvechter 
et  al.,  Irwin's  R.  C,  sec.  2998. 

As  to  their  power  to  impress  for  the  purpose  stated,  act  of 
1862  ante,  Bishop  &  Parsons  vs.  Mayor,  etc.,  of  Macon  ;  7th, 
6a.  R.  202,  Parham  vs.  The  Justioes ;  9th,  Ga.  R.346,  Irwin's 
R.  C.  sec.  2200,  and  as  to  the  liability  of  the  Court  and  not 
of  the  defendants  individually — Irwin's  R.  C.  sec  525,  and 
acts  of  1863  page  162. 

Walker,  C.  J. 

This  is  an  action  of  trespass,  brought  by  the  plaintiff  in 
the  Court  below,  against  the  defendants,  for  breaking  and  en- 
tering upon  his.  premises,  in  the  county  of  Fulton,  known  as 
the  Davis  place,  and  taking  possession  of  the  same,  including 
the  dwelling-house  and  other  houses  situated  thereon,  and 
expelling  him  therefrom  for  the  space  of  eight  months,  and 
for  other  wrongs  and  injuries,  done  to  him  by  the  de- 
fendants. 

The  right  of  enjoyment  of  private  property  in  this  State 
being  an  absolute  right  of  every  citizen,  every  act  of  another 
which  unlawfully  interferes  with  such  enjoyment,  is  a  cause 
of  action.  The  bare  possession  of  lands  authorizes  the  pos- 
sessor to  recover  damages  from  any  person  who  wrongfully  in 
any#  manner,  interferes  with  such  possession.  ^The  person 
having  title  to  lands,  if  no  one  is  in  possession  under  the 
same  title  with  him,  may  maintain  an  action  for  trespass  there- 
on. Where  two  persons  claim  to  have  actual  possession  of 
the  same  land,  he  is  deemed  in  possession  who  has  the  legal 
title,  and  the  other  is  a  trespasser.    The  owner  of  realty,  hav- 
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ing  title  downwards  and  upwards  indefinitely,  an  unlawful 
interference  with  his  rights,  below  or  above  the  surface,  alike 
gives  him  a  right  of  action.  Revised  Code,  sections  2962, 
2966, 2966  and  2969.  The  entering  the  dwelling-house  of 
soother  without  license,  is  a  trespass,  in  the  eye  of  the  law. 
And  if  one  enter  the  dwelling-house  of  another  by  permis- 
sion, and  continue  there,  after  he  has  been  requested  to  leave 
it,  he  becomes  a  trespasser  ab  initio.  Adams  vs.  Freeman, 
12th  John  Rep.  404.  This  action  may  be  maintained,  not 
only  against  the  party  who  did  the  act,  but  against  all  who 
direct  or  assist,  in  the  commission  of  it.  2d  Leigh's  Nisi 
Prim  1443*  Thus  a  party  may  be  sued  in  trespass  in  respect 
o(  km  previous  consent,  or  request,  that  the  trespass  may  be 
done,  as  if  A  command  or  request  B  to  beat,  or  impress  C,  or 
to  take  his  goods,  or  to  commit  a  trespass  on  his  land,  and  B 
do  it,  this  action  lies  as  well  against  A  as  against  B.  1st 
Chittfa  pleading,  181.  7th  Comyns  Dig.  top  page  515, 
letter  C.  There  are  no  accessories  in  trespass,  but  all  are 
principals.    lb. 

The  defendants  in  this  case,  however,  seek  to  justify  them- 
selves for  the  alleged  trespass  on  the  plaintiff's  property,  on 
the  ground  that  they  were  acting  as  the  Justices  of  the 
Inferior  Court  of  Fulton  county,  and  in  their  official  capacity, 
seised  and  took  possession  of  the  same  for  the  purpose  of  es- 
tablishing a  small-pox  hospital,  and  upon  the  trial  of  the 
case  in- the  Court  below,  the  Court  charged  the  jury,  amongst 
other  matters  connected  with  the  trial,  "  that  if  you  shall  be- 
lieve from  the  evidence  that  the  defendants,  as  Justices  of  the 
Inferior  Court  of  Fulton  county,  did  take  possession  of  the 
plaintiff's  property,  and  if  you  shall  further  believe  from  the 
evidence,  that  the  necessity  was  such  that  the  public  good 
required  the  seizure  of  the  plaintiff's  property  at  that  time 
to  prevent  the  spread  of  this  contagion,  then  the  defendants 
are  not  liable."  This  charge  of  the  Court  is  excepted  to  and 
assigned  as  error.  By  the  act  of  1862,  the  provisions  of 
which  are  incorporated  in  the  Revised  Code,  the  Justices  of 
the  Inferior  Courts  of  each  county  in  this  State,  within 
which  the  small-pox  has  appeared  or  may  appear,  are  author* 
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ized  and  empowered  to  provide  a  suitable  hospital  for  those 
so  afflicted,  and  also  to  provide  proper  quarantine  regulations 
to  prevent  the  spread  of  the  disease.  Revised  Code,  sections 
1411,  1412.  The  property  of  the  plaintiff  is  alleged  to  have 
been  seized  on  the  9th  day  of  January,  1863,  prior  to  the 
adoption  of  our  present  State  constitution,  but  the  constitu- 
tion of  the  United  States  declares,  "  nor  shall  private  prop- 
erty be  taken  for  public  use  without  just  compensation/' 
This  great  fundamental  principle,  embodied  in  the  constitu- 
tion of  the  United  States  for  the  protection  of  the  private 
property  of  the  citizen,  was  recognized  to  be  of  binding  force 
in  the  Courts  of  this  State  in  Young  vs.  Harrison  et  al.,  3d 
Kelly's  Rep.,  31.  It  is  to  be  noted  that  the  act  of  the  legis- 
lature authorizing  the  Inferior  Courts  to  provide  suitable 
hospitals  for  small-pox  patients,  makes  no  provision  for  com- 
pensation, from  which  we  infer  that  it  was  not  contemplated 
that  private  property  should  be  taken  or  impressed  for  that 
purpose.  The  right  of  the  Inferior  Court  to  provide  hospi- 
tals for  small-pox  patients,  under  the  law,  is  one  thing  ;  but 
their  right  to  seize  or  impress  the  private  property  of  the 
citizen  for  that  purpose,  is  another  and  quite  a  different  thing. 
No  express  power  is  given  them  in  the  law  to  do  so,  and  we 
cannot  give  it  to  them  by  implication. 

The  main  question  involved  in  this  case  has  already  been 
decided    by   this  Court  on  an  application  for  injunction 
between  these  same  parties.      Markham  vs.  Clark  Howell  et 
al.,  decided  at  July  Term,  1863,  at  Atlanta.      In  that  case, 
this  Court  said  "that  the  defendants  were  authorized    to 
establish  a  hospital,  did  not  confer  the  right  to  impress.   This 
is  a  too  dangerous  and  extraordinary  power  to  be  conferred  by- 
mere  implication ;  it  must  be  expressly  granted,  and  must 
provide  in  the  grant  the  mode  of  compensation."  The  power 
to  seize  the  plaintiff's  property  in  this  case,  is  attempted    to 
be  derived  from  section  2200  of  the  Revised  Code.    That 
section  of  the  Code  only  extends  to  the  taking  possession   of 
a  house,  or  surrounding  it  with  a  guard,  in  which  a  contagious 
disease  exists,  to  prevent  its  spreading — a  mere  quarantine 
regulation. 
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It  has  been  insisted  here  that  the  defendants  acted  in  their 
official  capacity  in  good  faith,  in  seizing  the  plaintiff's  prop- 
erty for  hospital  purposes,  under  a  pressing  necessity  to  pre- 
vent the  spreading  of  a  loathsome  disease,  and  that  it  will 
operate  harshly  to  make  them  liable  as  trespassers  in  their 
bdividual  capacity.  We  feel  the  full  force  of  the  argument ; 
but  the  reply  is,  that  the  plaintiff  claims  before  this  Court  to 
have  his  constitutional  rights  protected,  that  his  rights  of 
private  property  have  been  invaded  without  lawful  authority 
by  the  defendants,  and  demands  redress  therefor  at  our  hands, 
tod  so  believing,  we  are  bound  to  give  it  to  him  so  far  as  to 
adjudge  the  law  in  his  favor.  It  is  our  judgment,  that  under 
the  law  the  Justices  of  the  Inferior  Court  of  Fulton  County 
W  the  power  and  authority  to  provide  a  suitable  hospital 
for  small-pox  patients ;  but  they  did  not  have  the  power  and 
authority,  under  the  law  and  constitution,  to  seize  or  impress 
the  plaintiff's  private  property  for  that  purpose,  as  set  forth 
in  this  record,  and  that  the  Court  below  erred  in  its  charge 
to  the  jury  upon  this  branch  of  the  case. 

Let  the  judgment  of  the  Court  below  be  reversed. 


Habmox  M.  Reynolds,  et  cd.,  caveators,  plaintiffs  in  error, 
w.  George  F.  Beistow  &  John  J.  Kent,  proponnders. 

^here  a  testatrix,  who  has  no  child  or  descendant  of  a  child,  at  the  time 
of  her  death,  executed  a  will,  bequeathing,  and  devising,  a  portion  of 
her  estate  to  charitable  uses :  Held,  that  under  the  laws  of  this  State, 
the  bequest,  and  devise,  contained  in  the  will  was  valid,  although  it 
**3  not  executed  ninety  days  before  the  death  of  the  testatrix;  that 
the  restriction  contained  in  the  2844  section  of  the  Revised  Code 
applies  only  to  such  testators  as  die  leaving  a  wife,  or  child,  or  descen- 
dants of  a  child,  who  may  devise  one- third  of  their  estate,  or  less  por- 
tion thereof,  to  charitable  uses ;  in  all  eases  of  that  description,  the 
*iU  containing  such  devise,  or  bequest,  must  be  executed  at  least 
ainetj  days  before  the  death  of  the  testator,  or  such  devise,  or  bequest 
*iU  be  void. 

Caveat  to  will.     Decided   by  Judge  Wm.  M.   Reese. 
Taliaferro  Superior  Court.    August  Term,  1867. 
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On  the  2d  of  March,  1867,  Nancy  Reynolds,  of  said 
County,  widow,  executed  a  will  substantially  as  follows : 

1st.  To  her  nephew,  Jabez  M.  Lacy,  in  trust  for  the  sole 
and  separate  use  of  his  little  son,  Charles  P.  Lacy,  until  his 
majority,  her  plantation  in  said  county,  (describing  its  loca- 
tion) all  the  mules,  horses,  cattle,  hogs,  plantation  tools  of 
every  kind,  provisions,  provender,  and  all  other  property  on 
said  plantation  at  her  death,  the  growing  crop  of  that  year, 
one  bedstead  and  bedding,  to  be  delivered  to  him  at  his 
majority,  less  such  as  may,  before  that  time,  have  been  ex- 
pended for  his  support  and  education,  and  also  her  gold 
watch  and  chain,  to  be  delivered  to  him  when  of  proper  age 
to  use  them.  Should  Charles  P.  Lacy  die  before  his  majority 
this  property  will  pass  to  his  father  aforesaid,  and  his  grand- 
mother, Nancy  Lacy. 

2d.  To  her  niece,  Mary  Frances  Jourdan,  a  particular  bed- 
stead and  bedding. 

3d.  To  her  sister,  Mrs.  Emily  Jourddn,   her    wearing 
apparel  and  gold  spectacles  of  her  husband. 

4th.  To  her  sister,  Mrs.  Pheriba  Pearce,  her  gold  spectacles 
and  mourning  breast-pin. 

5th.  To  her  friend,  Mary  Kent,  wife  of  Dr.  John  Kent, 
her  buggy,  harness,  buggy-umbrella  and  cushions. 

6th.  She  wished  her  brother-in-law,  S.  L.  Jourdan,  to 
remain  at  her  house  until  the  then  coming  Christmas,  and  to 
allow  the  hired  freedmen  also  to  stay  there,  and  gather  the 
crop  according  to  contract. 

Item  7th,  was  in  these  words :  "  After  the  payment  of  all 
my  just  debts  and  such  just  claims  as  may  come  against  the 
estate  of  my  said  husband,  and  the  expenses  in  settling  np  my 
estate,  and  for  putting  tombstones  over  the  graves  of  myself 
and  my  said  husband ;  I  will  and  bequeath  all  the  balanee 
of  my  property,  consisting  of  my  house  and  lot,  whereon  I 
now  live,  about  $600.00  in  gold  coin,  and  about  $40.00 
in  silver  coin,  which  I  now  have  on  hand,  my  two. -males 
and  three  wagons  now  on  my  lot,  all  my  notes,  accounts,  axxel 
other  evidences  of  debts,  all  my  household  and  kitaheaiart&i- 
ture  not  herein  otherwise  disposed  of,  and  every  other  kiruj 
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and  species  of  property  not  herein  otherwise  disposed  of 
belonging  to  or  coming  to  me  from  the  estate  of  my  said 
husband,  to  my  trusty  friend,  Rev.  L.  R.  L.  Jennings,  in 
trust  to  torn  over  and  deliver  to  the  Baptist  Convention  of 
the  State  of  Georgia,  to  be  by  said  Convention  used  and 
expended  in  promoting  and  forwarding  such  benevolent  objects 
and  purposes,  as  in  their  judgment,  it  will  do  the  most  good/' 

By  item  8th,  George  F.  Bristow,  said  Jennings  and  said 
Dr.  Kent,  were  nominated  as  her  executors,  with  power  to 
sell  or  dispose  of  any  of  the  property  covered  by  said  7thv 
item,  as  they  may  think  best  either  at  private  or  public  sale* 

It  was  duly  executed.  It  was  propounded  for  proof,  in 
solemn  form,  by  said  Bristow  and  Kent,  and  caveaUd  by  said 
Reynolds  upon  the  grounds :  1st,  That  it  was  made  when 
she  was  in  extremis  and  laboring  under  a  mental  aberration  as 
to  her  heirs  at  law.  2d,  That  by  opiates,  etc.,  her  testamen- 
tary capacity  was  taken  away.  3d,  4th  and  6th,  That  the 
will  was  procured  by  fraudulent  practices,  etc.;  and,  6th, 
w  Because  the  seventh  item  in  said  paper  propounded  as  to 
the  last  will  and  testament  of  said  Nancy  Reynolds,  deceased, 
as  aforesaid,  is  illegal,  and  therefore  void,  because  the  said 
paper  purporting  to  be  the  will  of  the  said  deceased  was  not 
executed  ninety  days  previous  to  the  death  of  said  Nancy 
Reynolds,  in  conformity  to  the  requirements  and  provisions 
of  the  Code  of  the  State  of  Georgia  in  such  cases  made  and 
provided." 

The  ordinary  admitted  the  will  to  record,  and  his  judg- 
ment was  appealed  from.  The  witnesses  to  the  will  were 
Beoj.  B.  Reid,  J.  I.  C,  John  W.  Darricott,  Z.  W.  Farmer 
and  Elizabeth  Moore,  all  of  whom  were  examined  on  the 
appeal  trial. 

Dabrioott  testified  that  he  went  with  Farmer,  on  the 
invitation  of  Dr.  Kent,  to  witness  said  will;  that  about 
midnight  they  and  Judge  Reid  were  invited  into  the  room 
where  testatrix  was  sick ;  Dr.  Kent  and  his  wife  and  Judge 
Bristow  were  then  in  the  room ;  when  they  entered  testatrix 
ftaid  that  was  her  will,  and  that  she  wished  us  to  witness  it ; 
die  said  it  had  been  read  over  to  her;  she  then  signed  (with 
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her  mark)  the  will  in  the  presence  of  the  witnesses,  and  they 
witnessed  it  in  presence  of  her  and  of  each  other;  she  seemed 
to  be  in  her  right  mind,  and  to  have  executed  the  will  freely 
and  voluntarily ;  the  will  was  executed  about  midnight  on 
Saturday,  and  she  died  next  day.  Many  witnesses  (pro  and 
eon.)  were  examined  as  to  the  condition,  physical  and  mental, 
of  testatrix  at  the  time  she  made  the  will,  and  to  show  that 
before  that  time  she  had  said  she  intended  to  dispose  of  her 
property  differently,  etc.,  but  their  testimony  is  not  material, 
as  the  case  turned  purely  on  a  question  of  law. 

The  paper  was  then  read  in  evidence. 

The  Court  charged  the  jury,  among  other  things,  that  no 
part  of  said  will  was  obnoxious  to  or  violated  the  provisions 
of  section  2388  of  the  Code  of  Georgia,  it  being  admitted 
that  the  testatrix  was  a  widow,  and  left  no  child  or  descendant 
of  child.  Therefore,  although  she  died  within  less  than 
ninety  days  of  the  execution  of  her  will,  those  clauses  which 
contained  devises  to  charitable  uses  were  not  void. 

The  jury  found  that  said  paper  was  said  testator's  will. 

The  case  was  argued  in  the  Supreme  Court  alone  upon  the 
ground  that  said  charge  of  the  Court  is  erroneous. 

Floyd  &  Reid,  for  plaintiff  in  error. 

L.  Stephens  &  Toombs,  for  defendant  in  error,  cited  New 
Code,  sections  2436,2388;  17th  Ga.  R„  487-9;  9th  do., 
540;  5th  do.,  6;  7th  do.,  387-500;  19th  do.,  335;  21st 
do.  307;  29th  do.,  571. 

Warner,  C.  J. 

The  only  question  made  before  this  Court  for  its  conside- 
ration and  judgment,  is  the  validity  of  the  seventh  clause 
of  the  will  of  the  testatrix,  under  the  existing  laws  of  this 
State.  That  portion  of  the  7th  clause  of  the  will  to  which 
objection  is  made,  relates  to  the  bequest  and  devise  of 
certain  portions  of  her  property  and  effects  to  "The  Baptist 
Convention  of  the  State  of  Georgia,  to  be  by  said  Convention 
used  and  expended  in  promoting  and  forwarding  such  benev- 
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olentobjects  and  purposes  as,  in  their  judgment,  will  do  the  most 
good/'  By  the  2432  section  of  the  Revised  Code,  it  is  de- 
clared that  "  A  devise  or  bequest,  to  a  charitable  use,  will  be 
sustained  and  carried  out  in  this  State."  By  the  3100th 
section  of  the  Revised  Code,  is  is  declared  that  "  Provisions 
for  religious  instruction  or  worship  among  other  enumerated 
objects,  are  proper  matters  of  charity  for  the  jurisdiction  of 
equity."  Thus  it  will  be  perceived  that  a  bequest  or  devise  of 
the  character  of  that  mentioned  in  the  will  of  the  testatrix  for 
charitable  uses,  is  not  forbidden  by  the  laws  of  this  State,  but 
on  the  contrary,  is  expressly  authorized.  It .  being  lawful, 
therefore,  for  the  testatrix,  under  the  general  law  of  the  State, 
to  make  this  bequest  and  devise  of  her  property  for  charitable 
uses,  let  as  now  examine  what  restrictions  have  been  placed 
by  the  legislature  upon  testators'  general  power  to  dispose  of 
their  property  by  will,  to  charitable  uses.  The  restriction  is 
to  be  found  in  the  2344th  section  of  the  Revised  Code,  which 
declares  that  "  No  person  leaving  a  wife,  or  child,  or  descend- 
ants of  child,  shall  by  will,  devise  more  than  one-third  of  his 
estate  to  any  charitable,  religious,  educational  or  civil  institu- 
tion, to  the  exclusion  of  such  wife  or  child;  and  in  all  cases f 
the  will  containing  such  devise,  shall  be  executed  at  least 
ninety  days  before  the  death  of  the  testator,  or  such  devise 
shall  be  void."  It  is  intended  that,  inasmuch  as  this  will 
was  not  executed  ninety  days  before  the  death  of  the  testatrix — 
that  the  devise  to  charitable  uses  contained  in  it,  is  void — that 
the  words  "  in  all  cases,"  applies  to  every  bequest  and  devise, 
made  by  any  testator  for  charitable  uses  under  the  laws  of 
this  State — that  the  Court  below  erred  in  not  so  deciding 
in  this  case ;  and  that  is  now  the  question  to  be  decided  here. 
We  have  already  shown  that  it  is  not  unlawful,  nor  against 
the  declared  policy  of  the  State  for  testators  to  devise  their 
property  to  charitable  uses;  but  that,  in  a  particular  and 
special  enumerated  class  of  cases,  expressly  named,  a  restric- 
tion is  imposed  upon  their  right  and  power  to  dispose  of  their 
property  to  charitable  uses.  What  is  the  special  enumerated 
class  of  cases  to  which  this  restriction  is  applicable  ?  To  that 
class  of  cases  only  in  which  the  testator  leaves  a  wife  or  child. 
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or  descendants  of  a  chili.  In  this  particular  class  of  cases, 
the  testator  is  restricted.  He  cannot,  when  he  leaves  a  wife 
or  child,  or  the  descendants  of  a  child,  devise  more  than  one- 
third  of  his  estate  to  charitable  uses,  and  in  all  cases  of  thai 
description,  whether  he  attempts  to  devise  as  much  as  one- 
third  of  his  estate  to  charitable  uses,  or  a  less  portion  of  his 
estate  for  that  purpose,  the  will  containing  such  devise,  must 
be  executed  at  least  ninety  days  before  the  death  of  the  testa- 
tor, or  such  devise  will  be  void,  and  the  wife,  or  child,  or  de- 
scendants of  such  child,  as  the  case  may  be,  will  inherit  his 
estate.  The  obvious  intention  of  the  legislature  was  to  pre- 
vent testators  who  had  wives,  or  children,  or  descendants  of 
children,  having  a  just  claim  upon  their  bounty,  from  defeat- 
ing those  just  claims ;  and  therefore,  in  all  cases  of  that  char- 
acter, whenever  the  attempt  is  made  by  a  testator  to  devise 
any  portion  of  his  estate  to  charitable  uses,  to  the  exclusion  of 
his  wife,  or  child,  or  descendants  of  a  child,  from  its  enjoy- 
ment, then  the  will  should  be  executed  at  least  ninety  days 
before  his  death.  The  object  was  to  protect  the  testator's 
wife,  children,  and  descendants  of  children,  from  any  improper 
influences  that  might  exercised  over  him  when  in  extremis, 
thereby  inducing  him  to  devise  any  portion  of  his  property 
to  charitable  uses,  to  their  prejudice,  and  therefore,  in  aU  coses, 
when  that  was  attempted  to  be  done,  the  will  must  be  execu- 
ted ninety  days  before  his  death. 

But  suppose  the  testator  had  no  wife,  children,  or  descend- 
ants of  children  to  be  provided  for,  or  to  claim  his  bounty 
in  their  behalf,  what  reason  is  there  why  the  will  should  be 
executed  ninety  days  before  his  death  ?  There  is  no  restric- 
tion imposed  upon  him  by  law  as  to  the  right  to  devise  his 
property  to  charitable  uses,  when  there  is  no  wife,  or  child, 
or  descendants  thereof;  but  on  the  contrary,  it  is  lawful  for 
him  to  do  so.  Where  there  is  no  wife,  child,  or  descendants 
of  a  child  to  be  provided  for,  the  testator  may  make  his  will, 
bequeathing,  or  devising  his  property  to  charitable  uses  as  in 
other  cases,  without  any  restriction  as  to  the  time  of  its  exe- 
cution. •  In  off  cases,  however,  when  the  testator  has  a  wife, 
child,  or  the  decendants  of  a  child,  and  desires  to  bequeath  or 
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devise  one-third  of  his  property,  or  less  portion  thereof  to 
charitable  uses,  he  must  execute  his  will  at  least  ninety  days 
before  his  death,  or  such  bequest  or  devise  will  be  void.  The 
law  does  not  look  with  any  great  degree  of  favor  upon  a  be- 
quest or  devise  of  any  part  of  a  testator's  property  to  charita- 
ble ases,  to  the  exclusion  of  his  wife  and  children,  or  descend- 
ants from  its  enjoyment,  and  therefore  guards  and  protects 
their  rights  against  any  improper  influence  that  might  be 
exercised  over  the  mind  of  the  testator  during  his  last  mo* 
meats,  by  requiring  that  wills  of  that  character,  in  all  cases. 
should  be  executed  at  least  ninety  days  before  bis  death. 
The  record  in  this  case  discloses  the  fact  that  the  testatrix  had 
no  children,  or  descendants  of  children,  who  stood  in  need  of 
the  restraining  clause  of  the  Code  for  their  protection ;  conse- 
quently, the  bequest  and  devise  in  her  will,  to  the  "  Baptist 
Convention  of  the  State  of  Georgia"  is  legal  and  valid,  although 
the  same  was  not  executed  ninety  days  before  her  death.  Let 
the  judgment  of  the  Court  below  be  affirmed. 


Dob,  ex  dem.  of  John  U.  Stephens,  plaintiff  in  error,  vs. 
Roe,  ecu.  ejector,  and  Hosea  Mattox  et  al.,  tenants,  de- 
fendants in  error. 

1.  The  attorney  of  plaintiff  in  ejectment  cannot  be  made  to  testify  whether 
said  plaintiff  had  not  employed  him  to  sue  for  his  individual  benefit, 
and  had  authorized  his  name  as  administrator  used  for  his  individual 
benefit. 

2.  The  Court  was  requested  to  charge  the  jury  that  if  S.  authorized  the 
use  of  his  name  as  administrator  of  the  estate  of  T.  S.,  they  should 
find  for  whatever  title  was  shown  to  be  in  said  estate.  He  qualified  it 
by  saying  S.  had  no  right  to  allow  the  use  of  his  name  as  administra- 
tor, and  the  title  of  the  estate,  except  for  the  benefit  of  the  estate,  and 
if  he  was  using  his  name  as  administrator,  etc.,  for  his  individual  ben- 
efit, he  could  not  recover :  Held,  that  he  should  have  given  the  request 
without  said  qualification,  even  though  the  qualification  may  be  law  as 
&u  independent  proposition.     Whether  it  is  law,  is  not  determined. 

Ejectment.      Motion  for  new  trial.     Decided  by  Judge 

William  M.  Reese.     Oglethorpe  Superior  Court.     April 

Term,  1867. 
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The  declaration  contained  one  demise  in  the  name  of  John 
U.  Stephens  individually/ and  one  in  his  name  as  adminis- 
trator of  Thomas  Stephens,  deceased. 

The  plaintiff  proved  the  locus,  possession  by  the  tenants 
and  the  value,  for  rent,  of  the  premises  in  dispute,  read  a 
grant  for  the  premises  from  the  State  to  Thomas  Stephens, 
proved  his  death,  read  the  letters  of  administration  on  his 
estate  granted  to  John  U.  Stephens,  and  closed. 

The  defendant  traced  title  to  himself.  He  read  in  evidence 
a  deed  from  John  U.  Stephens  to  Gunter,  which  contained  a 
clause  of  defeasance,  and  concerning  this  much  evidence  was 
produced  by  both  sides.  But  while  it  influenced  the  decision 
of  the  Judge  below  upon  the  motion  for  a  new  trial,  this  evi- 
dence was  not  passed  upon  by  the  Supreme  Court,  and  is 
therefore  not  produced  here. 

The  defendants  offered  to  show  by  plaintiff's  attorneys  that 
John  U.  Stephens  had  employed  them  to  sue  for  his  individ- 
ual benefit,  and  that  he  had  authorized  them  to  use  his  name 
as  administrator  for  that  purpose.  This  was  objected  to  by 
plaintiff's  attorneys,  but  the  Court  compelled  them  to  testify, 
and  accordingly  they  swore  that  such  was  the  fact. 

The  evidence  being  closed,  the  Court  charged  the  jury, 
among  other  things,  that  if  they  believed  that  John  U. 
Stephens  authorized  the  use  of  his  name  as  administrator  of  the 
estate  of  Thomas  Stephens,  they  should  find  for  whatever  title 
was  shown  to  be  in  said  estate.  But  he  qualified  that  by  charg- 
ing that  the  representative  of  an   estate  has  no  right   to 
authorize  the  use  of*  his  representative  name  as  plaintiff's 
lessor  and  the  title  of  said  estate,  except  for  the  benefit  of  the 
estate,  and  that  if  the  jury  believed  from  the  evidence  that 
the  action  was  brought  not  for  the  benefit  of  said  estate,  bat 
for  the  benefit  of  another,  who  had  conveyed  said  premises 
by  deed  of  warranty  to  one  from  whom  defendants  derive 
title,  and  that  a  recovery  would  inureto  the  benefit  of  such 
party,  they  were  not  bound  to  find  for  the  plaintiff,  bat  might 
find  for  the  defendants. 

The  jury  found  for  the  defendants.    Plaintiff  moved  for  a 
new  trial  on  the  grounds  that  the  verdict  was  contrary  to  the 
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evidence,  etc.,  and  that  the  Court  erred  in  compelling  plain- 
tiff's attorneys  to  testify  as  aforesaid,  and  in  qualifying  his 
charge  as  aforesaid. 

The  Judge  overruled  the  motion  upon  the  grounds  that 
even  had  he  erred  as  charged,  still,  under  the  evidence,  the 
verdict  was  right.  This  refusal  of  a  new  trial  fc  excepted 
to,  and  the  grounds  aforesaid  are  assigned  as  error. 

Matthews  &  Eeid,  for  plaintiff  in  error. 
A.  Kermax,  for  defendants  in  error. 

Harris,  J. 

1.  The  defendants  below  introduced  as  witnesses  in  their 
behalf,  the  attorneys  at  law  of  the  plaintiff,  and  propounded  to 
them  the  question  whether  they  were  not  employed  by  John  U. 
Stephens  to  bring  the  pending  ejectment  suit  for  his  individ- 
ual benefit.  An  answer  to  this  question  was  resisted  by  the 
attorneys  at  law  on  the  ground  that  communications  between 
clients  and  attorneys  in  reference  to  suits  to  be  begun  or  in 
progress,  are  within  the  protection  of  a  rule  of  the  common- 
law,  and  which  no  Court  will  allow  attorneys  to  disclose  at 
any  time  or  to  testify  as  to.  The  Court  overruled  the  objec- 
tion made,  and  compelled  an  answer  to  the  question.  We 
think  in  this  he  erred.  Doubtless  cases  may  be  found  in  State 
court  reports  which  will  sustain  the  decision  below ;  perhaps, 
under  the  greatly  changed  system  of  English  law,  cases 
arising  under  it  may  be  found  sanctioning  it ;  but  we  cannot 
but  regard  all  such  cases  as  violating  one  of  the  soundest  and 
most  valuable  rules  ever  established  to  promote  the  fullest 
confidence  between  attorney  and  client. 

If  the  question  propounded  had  stopped  with  the  simple 
enquiry,  whether  they  had  been  employed  by  John  U. 
Stephens  to  bring  this  ejectment  suit,  it  could  not  be  affirmed 
that  a  direct  answer  to  it  would  involve  a  breach  of  profes- 
sional confidence ;  but  when  it  seeks  to  elicit  as  a  fact  that 
they  were  employed  to  maintain  the  individual  claim  of  John 
U.  Stephens  to  the  land,  and  not  his  right  as  administrator  of 
Thomas  Stephens,  in  whom  a  demise  is  laid  in  the  declara- 
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tion,  we  are  strongly  impressed  that  such  enquiry  does 
involve  the  disclosure  of  a  confidential  communication — for 
the  question  seeks  covertly  a  disclosure  of  a  disclaimer  of 
title  for  the  estate  he  represents. 

As  well  might  the  attorneys  have  been  asked  whether  John 
U.  Stephens  had  not  said  to  them  that  the  estate  of  Thomas 
Stephens  had  no  claim  or  title  to  the  land  sued  for,  as  the 
question  put  and  allowed.  No  one,  it  is  apprehended,  will 
insist  that  the  form  of  question  just  stated  could  legally  have 
been  put;  substantially  and  in  effect  they  are  same,  and  the 
answers  would  furnish  disclosures  of  communications  which 
are  under  rule  held  inviolable. 

2.  In  addition  to  the  demise  of  John  U.  Stephens  individ- 
ually, a  further  demise  was  laid  by  amendment  to  John  U. 
Stephens,  a*  administrator  of  Thomas  Stephen*.  The  testi- 
mony having  closed,  the  plaintiff's  counsel  requested  the 
Court  to  charge  the  jury  "  That  as  such  administrator,  he 
was  entitled  to  recover  the  land  sued  for  to  the  extent  of  the 
title  shown  to  be  in  the  estate  of  Thomas  Stephens/'  This 
was  not  given  without  qualification.  Had  the  plaintiff  a 
right  to  such  instruction  to  be  given  to  the  jury  without  qua&- 
Jication  t    We  think  he  had. 

In  ruling  the  charge  of  the  Judge  as  erroneous,  we  would 
not  be  understood  as  denying  his  right  to  qualify  propositions 
requested  to  be  presented  by  him  to  the  jury,  when  they  are  not 
strictly  legal  or  pertinent,  or  when  they  require  some  addition 
or  diminution  to  make  them  entirely  correct,  or  are  unauthor- 
ized by  the  facts  in  the  case,  but  as  the  matters  involved  in  the 
qualification  made  by  the  Judge  were  entirely  separable  finom 
the  request  made  and  substantially  disconnected  with  it,  those 
matters  of  qualification  should  have  been  presented,  if  author- 
ized at  all,  not  in  connection  with  the  instruction  requested, 
but  independently. 

The  propositions  embodied  in  that  qualification  are,  more- 
over, questionable  as  universal  rules,  vis:  that  an  adminis- 
trator had  no  right  to  authorize  the  use  of  his  name  as  lessor 
of  the  plaintiff  and  the  title  of  the  estate,  except  for  the  ben- 
efit of  the  estate.     If  the  fictitious  action  of  ejectment, 
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used  at  common-law,  had  been  adhered  to  in  Georgia,  there 
never  coald  have  been  such  rule  as  the  one  referred  to;  there, 
never  could  have  been  any  delay  of  trial  by  death  of  a  lessor, 
nor  any  difficulty  in  laying  demises  without  the  assent  of 
those  in  whose  names  they  were  laid.  At  common-law  there 
never  were  but  two  parties,  John  Doe  and  Richard  Roe,  and 
they  had  in  the  English  action  of  ejectment  a  legal  immor- 
tality for  every  purpose  of  the  suit.  We  do  not  propose  to 
adjudicate  now  how  far  or  in  what  cases  an  administrator 
may  permit  the  title  of  an  estate  to  be  used  for  another's 
benefit,  and  when  he  may  not.  We  desire  to  say  only  that 
these  questions  have  not  been  definitely  adjudicated  in  Geor- 
gia, They  will  arise  very  probably  hereafter,  when  the  whole 
subject  ought  to  be  thoroughly  reviewed.  Confining  our 
decision  to  the  two  points  in  which  we  think  there  was  error, 
we  refrain  from  all  remark  upon  other  questions  which  we 

fad  ia  the  record. 
Judgment  reversed. 


8a*ah  A.  Hnx,  plaintiff  in  error,  t».  Wm.  T.  Vandtjzeb, 

et  al.y  defendants  in  error. 

Tie  defense  to  a  promissory  note  was  that  it  should  be  "  scaled  "  under 
the  ordinance  of  November,  1865,  and  it  was  not  shown  what  was  the 
consideration  of  the  note.  The  Court  refused  to  allow  proof  of  the 
▼slut  of  Confederate  currency,  at  the  date  of  the  note,  etc.,  because 
tae  consideration  was  not  shown,  and  charged  the  jury  that  the  facts 
constituted  no  defense  without  proof  of  such  consideration.  A  ver- 
dict for  the  full  amount  was  rendered  against  the  defendant,  and  he 
moved  for  a  new  trial  because  of  that  refusal  and  that  charge,  and  the 
Jtdge  granted  a  new  trial :  Held,  that  he  did  right. 

Complaint.  Scaling  ordinance.  New  trial  granted  by 
Judge  Williax  M.  Reese.  Elbert  Superior  Court.  Sep- 
tember Term,  1866. 

This  was  complaint  on  the  following  promissory  note 


s 
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One  day  after  date  we,  or  either  of  us,  promise  to  pay  Sarah  A.  Hill, 
guardian  of  her  infant  children,  or  bearer,  Three  Thousand  Dollars  for 
value  received.  Witness  our  hands  and  seals,  this  28th  day  of  Novem* 
ber,  1868.  MARIAH  HALL. 

Mart  A.  Hall,  Security. 

Endorsed,  Wm.  T.  Vanduzer. 

The  effort  was  to  scale  it  under  the  ordinance  of  1865. 

After  the  note  had  been  read  in  evidence,  the  defendants 
showed  by  the  Deputy  Sheriff,  that  on  the  7th  of  April, 
1863,  he  collected  for  plaintiff  $3,684.90  on  a  ft.  fa.,  in  her 
favor,  and  in  the  latter  part  of  November,  1863,  he  paid 
over  to  Vanduzer,  defendant,  for  said  plaintiff  over  $3,000.00 
of  said  money  upon  plaintiff's  receipt  for  it.  Thesefpaymente 
were  in  Confederate  money,  which  was  then  the  only  cur- 
rency. 

The  defendants  also  read  in  evidence  the/.  fa.,  which  was 
against  one  Wall  for  (2751.21  principal,  (797.12  interest,  and 
$7.25  costs,  founded  upon  a  judgment  in  favor  of  plaintiff 
against  Wall  obtained  in  the  January  Term,  1863  of  the 
Inferior  Court  of  said  County.  By  it,  it  appeared  that 
Wall  had  paid  the  said  witness  $3,684.90  in  full  of  said 
fi.fa.,  on  the  7th  of  April,  1863,  that  he  paid  $3,513.19  to 
plaintiff  on  the  30th  of  November,  1863,  and  to  Vanduzer 
as  plaintiff's  attorney  $171.71  on  the  5th  of  December,  1863. 

By  several  witnesses  it  was  shown  that  Confederate  money 
was  at  those  dates  the  only  currency,  and  that  in  giving  notes 
for  borrowed  currency  it  was  usual  to  promise  so  many  "  dol- 
lars." All  this  evidence  was  admitted  over  plaintiff's  objec- 
tions to  its  competency. 

It  was  not  shown  what  was  the  consideration  for  said  note. 
The  defendants  offered  to  show  the  value  of  Confederate  cur- 
rency at  those  dates,  etc.,  but  the  Court  refused  to  allow  it 
shown.  Upon  these  facts  the  plaintiff  obtained  a  judgment 
for  the  full  amount  of  the  note,  the  Court  having  charged 
the  jury  that  said  facts  constituted  no  defense  without  proof 
of  the  consideration  of  the  note. 

The  defendants  moved  for  a  new  trial,  on  the  grounds  that 
the  verdict  was  contrary  to  the  evidence,  etc.,  that  the  Court 
erred  in  rejecting  said  testimony,  and  in  charging  as  afore- 
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said,  and  because  since  the  trial  they  had  discovered  that 
they  could  show  by  themselves  that  the  consideration  of  the 
note  was  Confederate  currency.  This  last  ground  was  inser- 
ted at  March  Term,  1867,  because,  after  the  trial,  by  act  of 
the  legislature  the  parties  were  made  competent  witnesses  for 
themselves. 

Vandazer  had  filed  no  plea  in  the  cause,  nor  participated 
in  the  defense,  but  had  "  answered  "  to  the  cause.  Because 
he  had  not  plead  plaintiff's  attorneys  objected  to  his  being  a 
party  to  said  motion  for  new  trial. 

The  Court  overruled  this  objection  and  granted  a  new 
trial  to  all  three  defendants,  and  this  is  assigned  as  error. 

A.  Kerman,  for  plaintiff  in  error. 

Hesteb,  Matthews  &  Reid,  for  defendants  in  error. 

Habrib,  J. 

On  the  trial  below  defendants  having  been  sued  on  a  note 
made  by  them,  dated  November,  1863,  payable  at  one  day, 
for  $3,000.00,  sought  under  and  by  virtue  of  the  ordinance 
of  the  Convention  of  November,  1865,  to  show  that  the  note 
was  given  for  the  loan  of  Confederate  treasury  notes — and 
to  reduce  the  plaintiff's  demand  to  the  gold  value  of  said 
notes  at  the  time  of  the  loan.  In  the  course  of  the  trial 
defendants  offered  testimony  to  prove  the  value  of  the  Con- 
federate treasury  notes  at  the  time  of  the  making  of  the  note 
sued  on,  which  the  Court  repelled.  A  verdict  was  then 
rendered  for  plaintiffs  for  the  full  amount  of  the  note.  The 
defendants  thereupon  moved  for  a  new  trial.  The  Judge 
becoming  satisfied  that  he  had  erred  in  excluding  proper  tes- 
timony, granted  a  new  trial. 

This  prompt  and  manly  correction  of  error  is  highly  com- 
mendable. If  the  errors  occurring  in  the  rapid  dispatch  of 
business  in  the  Superior  Courts  were  corrected  as  in  this 
cue  more  frequently  than  they  are,  (and  our  system  contem- 
plates such  constant  correction  by  them,)  very  much  of  the 
labor  of  the  profession  would  be  diminished  thereby,  expense 
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to  parties  litigant  curtailed,  and  this  tribunal  relieved  from 
reviewing  and  reversing  many  cases  which  should  be  cor- 
rected  below.  No  higher  praise  can  be  accorded  a  Judge, 
than  to  say  of  him  that  his  mind  is  always  open  to  reason, 
that  he  is  at  all  times  uninfluenced  by  any  pride  of  opinion, 
and  that  he  is  as  prompt  and  as  eager  to  discover  an  error  in 
his  own  judgment  as  he  would  be  to  perceive  it  in  that  of 
another,  and  with  frankness  to  acknowledge  it. 
We  affirm  the  grant  of  a  new  trial  in  this  case. 


Sibi  Culberson,  plaintiff  in  error,  ut.  John  P.  Culberson, 
Executor  of  James  Culberson,  deceased,  defendant  in 
error. 

Where  tfeme  sole,  of  full  age  and  competent  to  contract,  agreed  with  her 
intended  husband  in  writing  for  the  control  of  her  property  for  her  sole 
and  separate  use  during  the  coverture ;  and  further,  that  should  she 
survive  him,  hid  estate  should  be  chargeable  with  furnishing  her  a  house 
and  lot  worth  $3000. 00  for  and  during  her  life  or  widowhood,  and  she  re- 
leased all  other  claim  upon  his  property,  and  all  right  to  dower  in  any 
of  the  lands  of  which  he  might  die  seized  and  possessed,  and  afterwards 
married  him,  and  he  died,  she  is  not  dowable  out  of  his  lands. 

Dower.  (Barred  by  ante-nuptial  contract.)  Decided 
by  Judge  Warner.  Ttoup  Superior  Court.  May  Term, 
1867. 

James  Culberson  and  Sibi  Ashford,  in  contemplation  of 
intermarriage,  entered  into  the  following  contract : 

State  of  Georgia,  TrouJ?  County. 

Whereas,  By  permission  of  Almighty  God,  a  marriage 
is  intended  shortly  to  be  had  and  solemnized  between  James 
Culberson  and  Sibi  Ashford,  of  the  State  and  ^county  afore- 
said. Now,  this  indenture  made  and  entered  into,  between 
the  parties  aforesaid,  on  this,  the  8th  day  of  November,  A. 
D.,  1862,  witnesseth,  that  the  said  James  Culberson,  for  and 
in  consideration  of  the  said  marriage,  doth,  by  these  presents, 
hereby  relinquish  all  right  of  ownership  or  control  over  the 
property  of  said  Sibi  Ashford,  which  she  has  derived  from 
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the  estate  of  her  late  deceased  husband,  Thomas  Ashford,  or 
to  which  she  is  or  may  be  entitled  from  the  estate  of  her 
mother,  or  from  any  other  source  whatever ;  and  it  is  further 
agreed  and  covenanted  that,  shonld  the  said  Sibi  Ashford 
survive  the  said  James  Culberson,  that  his  executors  or  ad- 
ministrators shall  appropriate  the  sum  of  three  thousand  dol- 
lars for  the  purchase  of  a  house  and  lot  in  the  city  of  La- 
Grange,  for  the  UBe  and  occupancy  of  the  said  Sibi,  during 
her  life  or  widowhood,  to  be  selected  by  her ;  or,  if  the  said 
Sibi  shall  prefer  it,  she  is  to  receive  from  his  said  representa- 
tive annually  during  her  life  or  widowhood,  the  interest  on 
said  sum  of  three  thousand  dollars,  and  that,  in  the  event  of  her 
death  or  subsequent  marriage,  then  the  said  house  and  lot 
shall  revert  to  and  become  a  portion  of  the  estate  of  the  said 
James  Culberson,  or  the  interest  on  said  sum  cease  to  be  pay- 
able. The  said  James  Culberson  also  agrees  and  contracts 
that,  in  the  event  of  his  death  before  the  said  Sibi,  his  execu- 
tors or  administrators  shall  allow  her  one  year's  support* 
And  it  is  further  understood  and  agreed  between  the  parties 
that  the  said  Sibi  Ashford  is  to  have  the  right  to  dispose  of 
any  of  her  property,  cither  by  will  or  otherwise.  And  the 
said  Sibi  Ashford,  for  the  consideration  aforesaid,  agrees  and 
covenants  on  her  part,  and  doth  hereby  renounce  and  relin- 
quish all  dainrof  any  kind  to  the  property  of  the  said  James 
Culberson  and  all  rights  of  inheritance  or  dower  in  his  estate* 
and  all  interest  except  that  hereinbefore  mentioned,  it  being  the 
distinct  understanding  between  the  parties  to  this  contract, 
that  each  of  them  k  to  use,  enjoy  and  control  their  respective 
property  free  from  the  debts,  liabilities,  contracts,  or  control  of 
the  other. 

In  witness  whereof  the  said  contracting  parties  have  hereto 
set  their  hands  and  seals  this,  the  day  and  year  above  written. 

Signed,  sealed,  and  acknowledged  and  delivered  in  pres- 
ence of  JAMES  CULBERSON,  [l.  s.] 

SIBI  R.  ASHFORD,     [us.] 
R  B.  Teaote, 
J.  W.  Robertson, 
Thoius  J.  Thobnton,  J.  I.  C. 


\ 
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They  married.  Culberson  died ;  John  P.  Culberson  ad- 
ministered on  his  estate,  and  was  notified  by  the  widow  that 
she  would  apply  for  an  order  appointing  commissioners  to 
assign  and  lay  off  to  her,  dower  in  the  lands  of  James  Cul- 
berson, deceased.  The  administrator  insisted  that,  by  said 
ante-nuptial  contract,  she  was  barred  of  dower. 

This  was  the  ouly  question  submitted  to  the  Court.  He 
held  she  was  so  barred,  and  that  holding  is  brought  up  for 
review  and  correction. 


B.  H.  Bigham,  for  plaintiff  in  error. 
B.  H.  Hill,  for  defendant  in  error. 
Harris,  J. 

The  right  of  plaintiff  in  error  to  dower,  most  depend  upon 
the  construction  of  the  articles  entered  into  by  her,  in  con- 
templation of  marriage  with  James  Culberson.  By  those 
articles,  she  stipulated  for  the  retention  of  all  her  property 
to  her  sole  and  separate  use  and  control  during  the  marriage ; 
and  further,  that,  should  she  survive  the  said  James,  his 
estate  should  be  chargeable  with  furnishing  her  a  house  and 
lot  of  the  value  of  three  thousand  dollars,  in  the  town  of  La* 
Grange,  Georgia,  for  and  during  her  life  or  widowhood,  and 
she  released  all  other  claim  upon  the  property  of  said  James 
Culberson,  and  all  right  to  dower  in  and  to  any  of  the  lands  of 
which  he  might  die  seized  and  possessed.  The  marriage  took 
place,  and  Culberson  afterwards  died.  The  plaintiff  in  error 
then  made  an  application  to  the  Superior  Court  of  Troup 
county  to  cause  dower  to  be  set  apart  for  her  use  in  the  lands 
of  the  estate. 

It  appears  that  applicant  was  of  full  age  and  competent  to 
contract  at  the  time  she  entered  into  said  articles  with  James 
Culberson,  and  having  engaged  thereby  not  to  claim  dower, 
it  is  too  plain  to  admit  of  any  doubt  whatever,  that  by  her 
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own  voluntary  act,  and  when  a  feme  sole,  she  released  the 
right  which  would  have  acquired  by  marriage,  seizin  of  the 
husband  and  his  death,  dower.  Her  rights,  whatever  they 
are,  exist  only  in  her  contract  with  James  Culberson,  preced- 
ing their  marriage. 
Judgment  affirmed. 


W.  T.  Vanduzer,  administrator  of  Ira  Christian,  de- 
ceased, plaintiff  in  error,  vs.  Robert  McMillan,  defend- 
ant in  error. 

l8t  Where  a  long  and  complicated  account  between  mercantile  partners, 
had  been  referred,  by  the  presiding  Judge,  to  an  auditor  to  report 
thereon,  and  his  report  being  filed,  on  the  first  day  of  the  term  of  the 
Court  at  which  the  trial  was  had,  and  the  defendant  and  his  counsel 
having  made  an  affidavit  in  writing,  that  they  believed  that  said  report 
was  erroneous  in  its  results,  that  they  had  objections  to  the  same,  and 
desired  to  except  thereto,  that  they  could  not  do  justice  to  said  cause 
without  further  time  to  examine  the  same,  and  that  his  counsel,  on 
account  of  their  engagements  in  the  Court,  have  not  had  time  to  make 
the  necessary  examination  of  the  report  and  to  file  exceptions  thereto, 
that  the  application  for  continuance  was  not  made  for  delay,  but  to 
enable  them  to  make  a  proper  preparation  for  the  trial  of  said  cause : 
Hdd,  that  under  the  peculiar  state  of  the  facts  which  existed  in  this  case, 
the  ends  of  justice  required,  that  a  continuance  of  the  cause  should 
have  been  granted  by  the  Court. 
2.  Where  an  auditor  had  been  appointed  by  the  Chancellor  in  vacation 
opon  the  ex  parte  application  of  the  complainant,  without  the  content 
of  the  defendants,  to  investigate  the  accounts  between  the  parties  and 
report  the  result  thereof  to  the  next  term  of  the  Court :     Held,  on  ex- 
ception being  taken  to  the  report  of  such  auditor  and  to  his  appoint- 
ment, that  the  provisions  of  the  Code  upon  this  subject  superceded  the 
Act  of  1868,  and  that,  by  a  fair  construction  of  the  8070,   8071st  and 
4112th  sections  of  the  Code,  a  Court  of  Chancery  in  this  State  may 
refer  complicated  accounts  to  a  master  in  chancery,  at  the  discretion 
of  the  Court,  with  or  without  the  consent  of  the  parties j  but  neither 
such  Court,  nor  the  chancellor  in  vacation,  can  appoint  an  auditor  to 
investigate  complicated  accounts  between  the  parties  and  make  report 
thereon  without  the  content  of  both  parties  thereto.   The  three  sections 
of  the  Code  being  in  pari  materia,  must  be  construed  together. 
3.  Held,  also,  that  where  one  of  two  mercantile  partners  is  an  attorney 
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at  lav,  and  after  the  dissolution  of  the  copartnership,  a  part  of  the 
debts  due  to  the  firm  are  placed  in  the  hands  of  one  ^partner  and  part 
thereof  in  the  hands  of  the  other  partner  for  collection,  the  notes  and 
accounts  bo  being  placed  in  the  hands  of  the  partner,  who  is  an  attor- 
ney at  law,  does  not  authorize  him,  as  such  partner,  to  charge  com- 
missions for  such  collection  against  the  other  partner,  in  the  absence 
of  any  special  agreement  to  that  effect ;  the  legal  presumption  is  thai 
he  was  to  collect  the  debts  as  partner  for  the  benefit  of  the  concern. 
If,  however,  it  had  become  necessary  to  institute  suits  for  the  collec- 
tion of  the  debts,  and  such  suits  were  instituted  by  him,  as  an  attorney 
at  law,  he  might  be  allowed  for  his  necessary  professional  services,  the 
same  commissions  as  would  have  been  required  to  have  been  paid  to 
some  other  attorney  at  law  for  the  same  services,  in  the  absence  of  any 
evidence  that  his  professional  services  as  an  attorney  was  to  be  ren- 
dered under  the  copartnership  contract.    Judgment  reversed. 

Equity.  Tried  before  Judge  William  M.  Reese.  Elbert 
Superior  Court.    September  Term,  1867. 

A  skeleton  report  of  the  one  hundred  and  seven  pages  of  this 
record  will  furnish  all  the  data  necessary  for  an  understand- 
ing of  the  opinion  of  the  Court.  ' 

Ira  Christian  and  Moses  E.  Mills  were  partners  in  mer- 
chandise under  the  style  of  Ira  Christian  &  Co.  On  the  30th 
of  March,  1850,  Christian  sold  to  McMillan,  one-half  of  his 
undivided  half  interest  in  the  stock  and  assets  of  the  firm. 
Mills  and  McMillan  and  Christian  continued  the  business 
tinder  the  old  style,  Mills  controlling  the  business,  papers, 
etc.,  until  the  1st  of  January,  1851,  and  then  they  dissolved 
the  firm  ;  each  took  and  disposed  of  his  share  of  the  stock 
Mills  kept  the  books  and  papers  till  February,  1852,  and 
then  gave  to  McMillan,  in  notes  supposed  to  be  good, 
$4776.84,  and  in  accounts,  bad  and  doubtful,  $685.43,  which 
McMillan  was  to  collect  and  apply  to  the  payment  of  the 
firm  debts. 

The  firm  owed  various  persons — say  $9000.00;  $1615.77 
in  open  accounts  were  still  on  the  books.  Ira  Christian 
individually  owed  the  firm  $4001.09 ;  Mills  owed  it  $1239.93, 
and  other  sums  unknown ;  and  McMillan  owed  it  $555.58. 

The  creditors  of  the  firm  were  importunate.  McMillan 
paid  them  out  of  his  own  funds,  debts  amounting  in  princi- 
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pal  and  interest,  on  the  3d  of  January,  1855,  to  $10,754.58  ; 
whereas,  up  to  that  time  $1669.44  was  the  sum  total  of  his 
collections  for  said  firm.  On  the  1st  of  January,  1852,  McMil- 
lan and  Ira  Christian  discharged  many  of  said  firm's  notes  by 
giving  theire  in  lieu  of  them,  and  paid  out  money  to  discharge 
others  of  them. 

Said  firm  also  owed  McMillan  &  Christian,  as  members  of 
another  firm,  $1200.00.  McMillan  was  willing  to  give  up 
his  papers  and  come  to  a  full  settlement,  but  Mills  and  Chris- 
tian refused  to  do  so. 

Therefore,  he  filed  his  bill  for  discovery  account  and  set- 
xtlement  of  both  firms,  to  which  was  attached  exhibits  of  the 
various  papers,  accounts  current,  etc.,  etc.,  referred  to  in  the 
foregoing  allegations  in  his  bill. 

The  bill  was  served  on  both  defendants ;  the  record  does 
not  show  any  answer  to  it  by  Mills,  and  there  was  no  ap- 
pearance for  him  on  the  trial ;  Christian  died  before  answer- 
ing, and  Wm.  T.  Vanduzer,  his  administrator,  was  made  a 
party. 

He  answered  the  bill  so  far  as  he  knew  the  facts.  The 
main  facts,  as  to  the  formation  and  dissolution  of  the  firm 
aforesaid,  he  admitted ;  but  he  gave  a  list  of  the  chose*  in 
aotion,  left  with  McMillan  by  Mills  for  collection,  amount- 
ing to  $7,393.75,  and  said  if  they  had  not  been  collected  it 
was  McMillan's  fault.  As  to  the  other  allegations,  charging 
Christian,  be  insisted  on  proof.  And  he  set  up  against  Mc- 
Millan that  he  and  Christian  had  on  the  1st  of  January, 
1851,  borrowed  1,500.00  of  Joseph  Rucker,  (of  whieh  only 
1200.00  had  been  paid,)  and  had  collected  on  %  draft  drawn 
by  Christian  $500.00,  which  two  sums  wer?  placed  in  Mc- 
Millan's hands  to  pay  the  firm  debts ;  that  McMillan  was  to 
pay  the  boora,  charges,  etc,  of  the  Clerk,  and  Ciiristian  had 
paid  them;  that  Christian  paid  out  largfe  expenses  in  going 
to  Charleston  for  the  firm,  and  in  paying  certain  debts  (ex- 
hibited}, and  claimed  that  McMillan  should  be  charged  with 
one-half  of  these  items  in  the  settlement. 

By  amendment  of  his  bill  in/  August,  1860,  McMillan 
averred  that  $2,000.00  of  the/claims  left  with  him  for 
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lection  were  insolvent,  and  that  he  had  incurred  extra  expen- 
ses in  collecting  and  paying  out  the  proceeds,  and  claimed 
that  $1 ,000.00  as  fees  should  be  allowed  him  therefor. 

Vanduzer,  in  answer,  replied  that  he  was  collecting  as  part- 
ner, and  not  as  attorney,  and  had  already  charged  two  and  a 
half  per  cent,  commissions,  and  should  have  no  more. 

At  September  Term,  1859,  Jno.  C.  Burch,  Esq.,  was  ap- 
pointed an  auditor  of  said  claims,  but  never  made  any  re- 
port. It  was-  afterwards  agreed  that  Judge  Reese  should 
hear  and  determine  all  the  said  matters,  but  this  was  not  done. 
At  September  Term,  1866,  Col.  Samuel  Barnett,  of  Wilkes 
county,  was  appointed  a  master  in  chancery,  to  determine, 
them ;  but  defendant  objected  to  him,  because  he  lived  out 
of  the  county,  etc.  Then  John  H.  Jones,  Esq.,  was  appointed 
master  in  chancery  for  the  case,  and  defendant  objected,  be- 
cause he  was  not  the  general  master  of  the  circuit,  and  he 
declined  to  act.  Finally,  in  Chambers,  complainant's  solici- 
tors prayed  that  an  auditor  be  appointed  to  adjust  the  ac- 
counts, etc.,  and  thereupon  E.  P.  Edwards,  of  Elberton,  was 
appointed  auditor,  without  notice  to  complainant. 

Upon  hearing  of  his  appointment  Vanduzer  protested 
against  his  acting  as  auditor,  because  his  appointment  was 
without  notice  to  him,  upon  complainant's  ex  parte  applica- 
tion, und  at  Chambers,  and  because  he  was  appointed  audi- 
tor, and  not  master  in  chancery. 

On  Monday,  the  first  day  of  the  term,  the  auditor  filed  in 
office  his  report  stating  only  that  Mills  owed  McMillan 
$2,768.31,  and  Vanduzer,  as  administrator  of  Christian, 
owed  McMillan  $10,375.72. 

On  the  next  day  the  case  was  called  for  trial,  complainant 
was  ready,  but  defendant,  Vanduzer,  wishing  to  continue  the 
case,  the  chancellor  required  him  to  make  a  showing  in  writ- 
ing: 

It  was  substantially  this :  By  said  order  at  Chambers,  said 
auditor  was  appointed;  he  sat  on  the  16th  of  July,  1867, 
did  not  return  his  report  till  yesterday ;  defendant  has  objec- 
tions to  said  report,  which  he  desires  to  prepare  and  file,  and 
believes  the  report  erroneous  in  its  results ;  defendant's  coun- 
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sel  believe  they  can  not  do  justice  to  said  cause  without  oppor- 
tunity to  examine  the  report  and  prepare  objections  to  it ; 
their  engagements  and  the  recent  filing  of  the  same  have 
denied  them  such  opportunity ;  because  it  was  pending  be- 
fore the  auditor,  and  their  expectations  being  that  time  would 
be  given  to  examine  the  report,  they  had  not  prepared  for 
trial  at  this  term;  the  case  is  extensive  and  complicated, 
requires  careful  and  minute  preparation,  which  they  were 
prevented  from  making  by  waiting  for  said  report ;  one  of 
them,  Mr.  Akerman,  about  two  weeks  before,  applied  at  the 
clerk's  office  for  the  report,  and  learned  it  had  not  been  put, 
into  his  office ;  that  he,  also,  frequently  applied  to  them  for  the 
interrogatories,  and  found  most  of  them  out,  though  an  in- 
spection of  them  was  necessary  for  such  preparation,  (com- 
plainant's solicitors  have  had  the  papers  in  the  case  for  seven 
weeks  last  past) ;  they  were  too  busy  in  Court  then  to  prepare 
the  case,  and  this  showing  was  not  made  for  delay  only,  etc. 
This  was  sworn  to  by  Vanduzer  and  his  solicitors,  Akerman 
and  Hester. 

The  Court  refused  the  oontinuance,  but  stated  he  would 
give  them  till  Thursday  to  file  their  exceptions  to  the  report ; 
they  asked  a  longer  time,  reiterating  the  reasons  aforesaid, 
but  the  Court  would  not  give  more  time. 

They  excepted  to  the  report  on  the  grounds  that  the  audi- 
tor wps  appointed  in  vacation,  without  their  consent  or  notice 
of  the  application  or  opportunity  to  object  to  the  appointment 
or  to  the  person  appointed ;  that  the  auditor  was  not  sworn ; 
that  he  had  acted  against  defendant's  protest ;  that  his  report 
did  not  state  the  evidence  submitted  to  him,  nor  on  what 
evidence  he  acted ;  nor  what  demands  pro  and  con  were 
allowed,  and  what  rejected ;  nor  from  what  dates  he  counted 
interest,  nor  what  is  principal  and  what  is  interest ;  nor  how 
the  accounts  stand  between  each  partner  and  the  firm,  nor  in 
what  proportion  he  held  defendant  liable  to  plaintiff  on  in- 
debtedness between  the  firm  and  each  partner ;  that  the  report 
makes  defendant  liable  to  complainant  for  more  than  one- 
fourth  of  the  indebtedness  of  the  firm  to  complainant,  and  of 
his  intestate  to  the  firm ;  Ira  Christian's  estate  does  not ' 
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as  much  as  is  reported  against  him ;  and  lastly,  the  auditor 
had  before  him  a  paper  relating  to  the  case,  written  by  the 
complainant,  which  was  objected  to  as  incompetent  evidence, 
and  because  it  was  no  part  of  the  pleadings  or  papers  be- 
longing to  the  case.  (What  this  paper  was,  does  not  appear 
by  the  record.)  It  was  admitted  that  the  auditor  was  not 
sworn.  The  Court  held  none  of  the  grounds  of  exception 
good,  except  the  failure  to  distinguish  the  principal  and  inter- 
est ;  in  this  respect  the  auditor  amended  his  report,  and  then 
the  exceptions  were  overruled,  with  the  understanding  that  the 
defendants  might  introduce  evidence  as  to  how  the  accounts 
stood  between  each  partner  and  the  firm,  and  as  to  whether 
the  report  was  based  on  charging  defendant  with  more  than 
one-fourth  of  the  indebtedness  of  the  firm. 

The  complainant  then  read  in  evidence  the  report  and  amen- 
ded report  of  the  auditor  aforesaid  (defendant  objeoting,)  and 
closed. 

Defendant  read  in  evidence  the  renewal  note  of  McMillan 
and  Christian  to  Jos.  Rucker,  for  (1,646.00,  dated  6th  of 
June,  1854,  and  due  one  day  thereafter,  for  borrowed  money, 
and  the  original  papers  in  a  common  law  action  brought  to 
September  Term,  1858,  in  said  Court,  Bobt  McMillan  vs. 
Wm.  T.  Vanduzer,  administrator  of  lea  Christian,  deceased, 
on  said  note,  (for  contribution,)  and  on  other  demands  in 
which,  at  March  Term,  1866,  plaintiff  had  a  judgment 
for  $ . 

Vanduzer  then  testified  that  complainant,  on  the  14th  of 
December,  1856,  while  Christian  was  sick,  (he  died  -on  the 
27th  of  that  month,)  spoke  to  him  of  his  and  Christian's 
business,  said  the  money  was  gotten  from  Rucker  and  applied 
by  complainant  to  the  debts  of  -the  Mills  firm,  and  the  com- 
plainant then  considered  half  of  the  Rucker  note  a  debt  on 
Christian.  Circumstances  impressed  this  conversation  on  his 
mind,  and  he  made  a  memorandum  of  it ;  that  Christian 
boarded  Wood,  the  clerk,  who  was  his  brother-in-law,  from 

to ,  and  board  was  worth  $10.00  per  month  ;  that 

complainant  employed  him  as  an  attorney  at  law  to  collect 
some  of  the  firm  debts  after  dissolution,  he  collected  .several 
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hundred  dollars,  and  was  paid  by  complainant  2J  per  cent, 
for  his  fees. 

The  defendants  then  examined  Edwards,  the  auditor, 
and  proved  by  him  what  claims  he  had  allowed  pro  and  con, 
and  that  he  had  allowed  McMillan  $1,000.00,  it  being  10 
per  cent.,  as  commissions  for  collections.  The  only  evidence 
before  him  in  relation  to  commissions,  was  the  statement  of 
McMillan,  who  stated  in  his  place,  that  ten  per  cent,  was  a 
reasonable  fee  for  snch  collections,  and  he,  (the  auditor,) 
having  knowledge  of  such  matters  as  a  lawyer,  thought  it  a 
reasonable  fee.  They  introduced  a  mass  of  papers  to  show 
indebtedness  of  McMillan,  and  payments  by  Christian  and 
his  administrator,  and  examined  General  Robert  Toombs, 
who  testified  that  he  had  practiced  law  for  thirty-Beven  years, 
that  5  per  cent,  was  usual  attorneys  commissions  for  plain 
collections,  10  per  cent,  for  litigation,  and,  perhaps,  more  than 
5  per  cent,  on  Justices'  Court  claims. 

In  rebuttal  the  complainant  came  with  another  mass  of 
papers  making  in  his  favor, — showed,  by  Hester,  that  attor- 
neys' fees  varied  from  2J  per  cent,  to  10  per  cent.,  according 
to  circumstances,  and  by  other  witnesses,  that  Mills  was  sol- 
vent till  the  emancipation  of  the  slaves,  but  left  Elbert  coun- 
ty, in  1865,  for  Alabama,  being  then  insolvent.  To  this  last 
item  of  evidence  Vanduzer  objected. 

The  verdict  against  Vanduzer  as  such  administrator  was 
for  $9,860.02  and  costs. 

The  defendant  moved  for  a  new  trial,  alleging  that  the 
Court  erred.  1st,  In  refusing  the  continuance.  2d,  In  re- 
fusing time  to  prepare  objections  to  the  auditor's  report. 
3d,  In  overruling  the  objections  to  the  report.  4th,  In  ad- 
mitting the  report  as  evidence.  5th,  In  allowing  evidence 
of  Mills'  insolvency.  6th,  In  saying,  in  his  charge  to  the 
jnry,  "At  the  last  term  of  this  Court,  against  the  protest  of 
Mr.  McMillan,  I  ordered  this  case  to  be  laid  before  a  master 
in  chancery.  I  say  this  on  account  of  the  remark  of  coun- 
sel for  defendant  that  Mr.  McMillan  had  not  dared  to  face  a 
jnry/'  there  being  no  evidence  in  the  case  of  such  protest. 
7th,  In  charging  as  to  the  Kucker  note,  that  "  the  record  of 

21 
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of  the  common  lay  action  introduced,  shows  conclusively  that 
Christian  received  half  of  the  money  got  from  thicker  on  this 
note, "  and  in  declining  to  charge,  as  requested,  that  "  if  the 
money  got  on  that  note  was  applied  by  complainant  to  pay- 
ment of  the  debts  of  the  firm  for  which  he  claimed  credit  on 
his  suit,  half  the  amount  should  be  allowed  to  Christian  in 
this  settlement  8th,  In  charging  that  if  McMillan's  ser- 
vices "  were  rendered  outside  of  the  business  of  the  firm  and 
as  an  attorney,  he  was  entitled  to  compensation  for  them," 
there  being  no  pleadings  or  evidence  to  authorize  such  charge. 
9th,  In  charging  that  "the  notes  of  Jackson  and  others 
signed  by  Christian  and  McMillan  jointly  after  the  dissolu- 
tion, if  shown  to  be  firm  notes,  &nd  paid*. subsequently  by 
McMillan,  ought  to  have  been  allowed  by  the  auditor,  un- 
less it  is  shown  by  proof  that  the  notes  were  taken  in  pay- 
ment by  the  firm  creditors/'  and  in  declining  to  charge  as 
requested,  that  "  such  notes,  if  founded  on  firm  debts,  were 
evidence  of  a  joint  payment  of  such  debts  by  McMillan  & 
Christian,  entitling  each  of  them  to  be  allowed  half  of  the 
amount  of  such  notes  in  his  settlement."  10th,  In  charging 
that,  "  if  Mills  is  insolvent,  half  the  amount  of  his  indebted- 
ness to  complainant  as  a  creditor  of  the  firm,  should  be 
charged  to  Christian's  estate."  11th,  In  charging  that  the 
principles  of  the  settlement  made  by  the  auditor  are  correct, 
and  that  a  settlement  on  any  other  principles  would  be  wrong ; 
and  lastly,  because  the  verdict  was  contrary  to  law,  against 
the  evidence,  etc. 

The  Court  refused  a  new  trial.  He  then  passed  an  order 
allowing  the  auditor  $500.00,  of  which  complainant  was  to 
pay  $300.00,  and  Vanduzer  was  to  pay  $200.00,  as  part  of 
his  expenses  in  administering  the  estate.  To  this  order  as 
to  Christian's  estate  Vanduzer  excepted.  His  solicitors  here 
assign  for  error  this  last  order  and  the  refusal  of  the  new 
trial  on  the  grounds  taken. 

Akerman  &  Hester,  for  for  plaintiffs  in  error. 

Toombs,  for  defendant  in  error,  cited  new  Code,  sections 
3070,  3071,  301  as  to  auditor ;  section  3749  as  to  Mills'  insol- 
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vency,  and  as  to  Booker  judgment,  section  3749,  26th  Ga., 
171, 17th  6a.,  166 ;  on  7th  ground,  section  1904,  3d  John, 
Ch.  R.,  431 ;  as  to  10th  ground,  28th  Ga.,  257,  30th  Ga., 
857,  as  to  the  11th  ground. 

Wabsteb,  C.  J. 

Reluctant  as  this  Court  always  is  to  interfere  with  the 
discretion  of  the  Circnit  Courts,  in  granting,  or  refusing  to 
grant,  the  continuance  of  causes,  yet,  upon  the  statement  of 
feds  contained  in  this  record,  we  think  the  ends  of  justice 
required  that  a  continuance  of  the  cause,  should  have  been 
allowed  by  the  Court  below  upon  the  showing  made  therefor. 
The  intrinsic  difficulties  springing  out  of  the  complicated 
state  of  facts  embraced  in  the  auditor's  report,  covering  as  it 
did,  mercantile  transactions  for  years  between  the  partners,  un- 
necessarily required  time  for  examination.  The  report  of  the 
auditor  was  made  at  the  opening  of  the  Court,  in  which 
the  defendant's  counsel,  as  they  state  on  oath,  were  necessarily 
engaged  in  the  general  business  of  the  Court,  which  prevented 
them  from  devoting  a  sufficient  portion  of  their  time  to  a 
thorough  examination,  and  review  of  the  auditor's  report  in 
connection  with  the  partnership  concerns,  one  of  the  part- 
ners, whom  the  defendant  represented,  being  dead.  Whilst 
it  is  the  duty  of  the  Court  to  prevent  unnecessary  delay  in 
the  trial  of  causes,  yet,  it  should  be  careful  not  to  prejudice 
the  substantial  rights  of  parties,  by  forcing  them  to  trial 
when  they  cannot  reasonably  be  expected  to  do  full  and  com- 
plete justice  to  their  case. 

There  were  several  points  made,  and  exceptions  taken,  to 
the  auditor's  report  in  this  case,  which,  in  the  view  we  have 
taken  of  the  Auditor's  appointment  by  the  Court  below,  it  is 
necessary  to  decide,  inasmuch,  as  we  sustain  the  exception 
made  to  the  auditor's  appointment.  The  appointment  of 
the  auditor  being  irregular,  his  report  necessarily  falls  with 
it.  In  this  case,  it  appears  from  the  record,  that  E.  P. 
Edwards,  Esq.,  was  appointed  auditor  by  the  Chancellor  in 
vacation,  on  the  21st  June,  1867,  upon  the  ex  parte  applica- 
tion of  the  complainant's  solicitor,  for  the  purpose  of  invest* 


308         SUPREME  COURT  OP  GEORGIA. 

Vanduzer,  adm'r,  vs.  McMillan. 


gating  the  accounts  between  the  parties,  and  to  make  report 
thereon  to  the  next  term  of  the  Superior  Court.  The 
appointment  of  the  auditor  is  excepted  to,  upon  the  ground 
that  it  was  made  without  the  consent  of  the  defendant,  and 
that  he  protested  against  it  so  soon  as  he  had  notice  of  it. 
The  defendant  also  excepts  to  the  order  of  the  Court  allow- 
ing the  auditor  the  sum  of  five  hundred  dollars  for  his  ser- 
vices, and  requiring  the  defendant  to  pay  two  hundred  dol- 
lars of  it,  as  part  of  his  expenses  in  administering  the  estate 
of  his  intestate. 

2.  The  decision  of  this  question  involves  the  construction 
of  the  several  sections  of  the  Code,  in  regard  to  the  appoint- 
ment of  Auditors  by  a  Court  of  Chancery,  in  this  State.  In 
our  judgment  the  provisions  of  the  Code  supercede  the  Act 
of  1858  upon  this  subject. 

By  the  3042  section  of  the  Revised  Code,  it  is  declared, 
that  "  in  equity  causes  the  Court  may  refer  any  part  of  the 
facts  to  a  master,  or  auditor,  and  his  report  thereon  shall  be 
prima  facie  the  truth,  after  allowance  by  the  Court ;  either 
party  having  the  liberty  to  except.  But  the  final  decision 
upon  the  facts  shall  be  by  a  special  jury."  The  3082  and 
the  3043 .sections  of  the  Revised  Code  declare,  that  "  in  all 
cases  involving  account,  either  party,  as  a  matter  of  right, 
may  apply  to  the  Judge  either  in  term,  or  vocation,  for  the 
appointment  of  an  auditor,  who  shall,  after  notice,  sit  and 
hear  evidence  submitted  by  either  party,  investigate  their 
accounts,  and'  report  the  result  thereof  to  the  Court.  The 
report  so  made  may  be  objected  to  by  either  party  on  the 
ground  of  illegal  rejection,  or  admission  of  evidence,  or  any 
other  ground  impeaching  its  propriety,  which  objections  shall 
be  heard  and  decided  by  the  Court.  The  report,  when  finally 
accepted,  shall  be  admitted  as  evidence  to  the  jury  with  such 
instructions  as  to  the  effect  to  be  given  to  it,  as  the  Court 
shall  give  under  the  circumstances  of  each  case."  By  the 
the  4143,  4144  and  4145  sections  of  the  Revised  Code,  it  is 
declared,  "  every  Chancery  Court  in  this  State  may  appoint 
a  master,  to  whom  it  may  refer  such  matters  of  account  as 
are  complicated  in  their  nature ;  or  by  consent  of  parties  may 
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appoint  an  auditor  to  investigate,  and  report  upon  similar 
matters  in  dispute.  Such  master,  or  auditor,  may  subpoena 
witnesses,  administer  oaths,  and  hear  testimony  on  any  dis- 
puted fact,  always  giving  notice  of  his  sittings  to  the  parties, 
or  their  solicitors.  The  report  of  the  master,  or  auditor,, 
when  returned  to  Court,  shall  be  subject  to  exceptions  for 
such  time  as  the  Court  may  allow ;  and  the  exceptions  so 
filed  shall  be  the  only  issues  of  fact  submitted  to  a  jury,  so 
far  as  the  matters  referred  are  concerned.  When  submit- 
ted the  jury  shall  return  a  verdict  on  each  exception — seria- 
tim. The  fees  of  the  master,  or  auditor,  shall  be  determined 
by  the  Court,  unless  agreed  on  by  the  parties/1  The  three 
first  sections  of  the  Code  already  cited,  are  to  be  found  under 
the  head  of  "Eqiiity,"  that  is  to  say,  under  the  general  prin- 
ciples of  equity,  and  under  the  general  principles  of  equity 
relating  to  "Account  and  Set  Off/'  The  last  three  sections  of 
the  Code  before  cited,  are  to  be  found  under  the  head  of 
"Equity  Pleading,  and  Practice."  Taking  all  the  sections 
of  the  Code  upon  this  subject,  and  construing  them  all  as 
one  act  in  relation  to  the  appointment  of  auditors,  the  inten- 
tion of  the  legislature  is  most  clearly  manifested,  in  our 
judgment,  that  an  Auditor  cannot  be  appointed  in  a  cause 
pending  on  the  chancery  side  of  the  Court,  without  the  con- 
tent of  the  parties  thereto.  The  last  sections  of  the  Code  are 
intended  to  regulate  the  practice  in  that  Court.  By  the  S045 
section  of  the  Code,  it  is  declared  that  "  generally,  equity 
jurisprudence  embraces  the  same  matters  of  jurisdiction,  and 
modes  of  remedy  in  Georgia,  as  was  allowed  and  practiced  in 
England/'  The  4143  section  of  the  Revised  Code  confers 
the  authority  upon  every  Chancery  Court  in  the  State,  to 
appoint  a  master,  to  whom  complicated  accounts  are  to  be 
referred.  The  duties  of  a  master  in  chancery  in  England, 
are  well  defined  in  the  books  regulating  the  practice  of  the 
Court  in  that  country.  The  master  is  an  officer  of  the  Court, 
to  whom  complicated  accounts  may  be  referred  for  examina- 
tion, and  report,  at  the  discretion  of  the  Court,  with,  or  with- 
out the  consent  of  the  parties,  or  by  consent  of  parties,  the 
Court  may  appoint  an  auditor  to  investigate  and  report  upon 
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similar  matters  in  dispute.  This  consent  of  the  parties  to  the 
appointment  of  an  auditor  by  the  Court  is  founded  upon 
good  reason,  and  justice.  The  Court  might  appoint  an 
auditor  very  objectionable  to  one  of  the  parties  for  some 
cause  entirely  unknown  to  the  Court,  and  then  require  that 
party,  as  in  this  case,  to  pay  such  auditor  for  his  services, 
out  of  his  own  pocket,  his  proportion  of  the  expense,  whereas, 
if  he  consented  to  his  appointment  he  would  have  no  just 
cause  of  complaint — such  may  have  been  the  intention  of 
the  legislature  in  regulating  the  practice  of  the  Court,  in 
requiring  the  consent  of  the  parties  to  the  appointment  of  an 
auditor,  (which  was  not  required,  in  any  of  the  previous 
sections  of  the  Code,)  in  order  to  prevent  that  and  similar 
results.  If  the  parties  do  not  consent  to  the  appointment  of 
an  auditor,  then  the  Court  can  refer  the  matters  of  account 
to  the  master,  who  is  an  officer  of  the  Court,  without  his  con- 
sent In  our  judgment,  the  4143  seotion  of  the  Revised 
Code  regulates  the  practice  of  the  Court  upon  this  question, 
and  as  we  think  it  the  better  rule,  we  adopt  it  as  the  rule  of 
practice  in  such  cases.  The  appointment  of  the  auditor  in 
this  case  having  been  made,  without  the  content  of  the  defen- 
dant, he  had  no  authority  to  act  as  such,  bo  far  as  the  rights 
of  the  defendant  were  concerned,  in  the  matters  referred  to 
him  under  that  appointment. 

There  were  several  other  grounds  of  error  assigned  to  the 
rulings  of  the  Court  below,  some  of  which  were  abandoned 
on  the  argument  before  this  Court.  There  is  one  ground, 
however,  taken  in  the  record,  which  was  urged  before  this 
Court,  upon  which,  our  judgment  is  invoked,  and  that  is, 
the  charge  of  the  Court  in  relation  to  the  commissions 
allowed  the  complainant,  as  an  attorney  at  law,  for  collecting 
the  assets  of  the  copartnership.  The  Court  charged  the  jury 
"  that  if  the  complainant's  services  were  rendered  outside  of 
the  business  of  the  firm,  and  as  an  attorney,  he  was  entitled 
to  compensation  for  them.'1  The  defendant  insists  that  there 
is  no  evidence  in  the  record  to  authorize  such  charge.  We 
find  no  direct  evidence  contained  therein,  that  the  oomplam- 
ant  was  an  attorney  at  law,  certainly  none,  that  he  received 
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the  copartnership  assets  to  collect  in  tiwJL  capacity.  The  only 
evidence  we  find  relating  to  his  professional  capacity  is  that 
of  Mr.  Edwards,  the  auditor,  who  states  that  "the  only 
evidence  before  him  in  relation  to  commissions,  was  the  state- 
ment of  McMillan,  who  stated  in  his  place  that  ten  per  cent. 
was  a  reasonable  fee  for  such  collections,  and  he  having 
knowledge  of  such  matters  as  a  lawyer,  thought  it  a  reason- 
able fee." 

3.  But  if  we  concede  that  the  complainant  was  an  attor- 
ney at  law,  still,  as  a  partner  of  the  mercantile  firm,  he  would 
not  be  entitled  to  charge  commissions  for  collecting  the  notes, 
and  accounts,  of  that  mercantile  firm  as  a  partner,  as  against 
his  copartner,  in  the  absence  of  any  special  agreement  to  that 
effect;  the  legal  presumption  is,  that  he  was  to  collect  the 
debts  due  to  the  firm,  as  partner,  for  the  benefit  of  the  con- 
cern.   If,  however,  it  bad  become  necessary  to  institute  suits 
for  the  collection  of  the  debts,  and  such  suits  were  instituted  by 
him  as  an  attorney  at  law,  he  might  be  allowed  for  his  neces- 
sary professional  services  the  same  commissions  as  would 
have  been  required  to  have  been  paid  to  some  other  attorney 
at  law,  for  the  same  services,  in  the  absence  of  any  evidence, 
that  his  professional  services  as  an  attorney  were  to  be  ren- 
dered for  the  benefit  of  the  firm,  under  the  copartnership 
contract.     The  record  in   this  case,  however,  discloses  the 
fact  that  the  complainant  placed  several  hundred  dollars  of 
the  debts  due  this  copartnership  firm  in  the  hands  of  another 
attorney  for  collection,  and  that  instead  of  paying  ten  per 
cent,  for  such  collections,  he  only  paid  him  two  and  a  half 
per  oent.  therefor,  so  that  in  any  event,  the  verdict  allowing 
the  complainant  ten  per  cent,  for  collections,  amounting  to 
one  thousand  dollars,  is  wrong,  and  ought  to  be  set  aside. 
Let  the  judgment  of  the  Court  below  be  reversed. 
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Mekritt  Camp,  plaintiff  in  error,  vs.  Evan  Howell, 

defendant  in  error. 

1.  Where  a  case  has  been  submitted  to  the  jury  as  favorably  for  the  los- 
ing party  as  the  law  will  warrant,  and  the  jury  find  a  verdict  in  accor- 
dance with  the  evidence,  it  is  error  in  the  Court  to  grant  a  new  trial. 

2.  Where  the  holder  of  a  promissory  note,  without  the  assent  of  the 
surety,  agreed  with  the  principal  to  wait  twelve  months,  in  considera- 
tion of  the  promise  of  sixteen  per  cent,  interest ;  and  for  the  nine  per 
cent,  usurious  interest  took  a  new  note  with  security,  a  portion  ef 
which  usurious  note  was  subsequently  paid,  and  the  time  was  given 
accordingly ;  Hdd,  that  the  surety  to  the  original  note  was  discharged. 

Assumpsit.  New  trial.  Granted  by  Judge  Hutchins. 
Gwinnett  Superior  Court.    July  Adjourned  Term,  1867. 

Evan  Howell  brought  complaint  against  the  Lawrence- 
ville  Manufacturing  Company,  Jesse  Lowe,  James  Garmany, 
and  Merritt  Camp,  upon  a  promissory  note  in  these  words : 

"93,701.98.  Lawrenceville,  May  9th,  1856. 

Thirty  days  after  date  the  Lawrenceville  Manufacturing 
Company  will  pay  to  Evan  Howell,  or  bearer,  Three  Thou- 
sand Seven  Hundred  and  One  98-100  Dollars  value'reoeived. 

J.  S.  Peterson,  Ag*t.  Law.  Mfg.  Co. 

Jesse  Lowe,  Prest. 

Jas.  Garmany. 

Merritt  Camp. 

July  28th,  1856,  Received  on  this  note  $1,900  dollars." 

Camp  plead  that  he  was  only  surety  for  the  Lawrenceville 
Manufacturing  Company,  and  that  plaintiff  had  indulged  the 
company,  to  Camp's  injury,  for  a  consideration,  and  thereby 
discharged  Camp. 

There  had  been  a  trial  by  which  Lowe  and  Camp  were 
discharged  by  the  jury,  and  a  new  trial  was  granted  by  the 
Supreme  Court. 

On  this  new  trial,  Camp  only  defending,  plaintiff's  attor- 
neys read  in  evidence  said  note  and  closed.  Defendant's 
attorneys  read  the  answers  to  two  sets  of  interrogatories  for 
said  Peterson.    He  answered  substantially  in  the  first  set, 
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which  weie  executed  on  the  27th  of  July,  1868,  as  follows : 

He  was  agent  of  said  company  at  the  date  of  the  note, 
and  signed  it  as  agent.  Lowe  was  then  president  of  the 
company,  and  signed  as  such,  to  bind  the  company.  Wit- 
ness knew  not  what  Lowe's  intention  was. 

When  Merrill  Camp  and  Garmany  signed  the  note,  it  was 
to  have  been  signed  by  Lowe  in  his  individual  capacity,  and 
the  other  directors,  to-wit :  John  Mills,  Hiram  R.  Williams, 
Joseph  P.  Brandon,  James  P.  Simmons  and  Richard  D. 
Winn  (as  he  recollected  them)  were  to  sign  it,  also,  as  securi- 
ties. How  the  note  was  delivered  witness  did  not  recollect ; 
he  was  to  have  the  note  signed,  and  sent  to  S.  G.  Howell  at 
Atlanta,  but  as  it  passed  into  plaintiff's  hands  before  all  who 
were  to  have  signed  it  had  done  so,  witness  did  not  think  he 
could  have  sent  it  by  letter  to  S.  G.  Howell  as  he  was  to  have 
dooe;  he  did  not  feel  at  liberty  to  have  sent  it  till  he  got 
more  names  to  it ;  he  did  not  recollect  why  it  was  not  signed 
by  the  others,  but  up  to  the  time  of  the  delivery  he  had 
failed  to  see  them. 

Afterwards,  say  in  September,  1856,  Evan  Howell  came 
to  the  office  at  the  factory  to  collect  the  balance  on  the  note. 
Dr.  Garmany,  the  then  president  of  the  company,  and  wit- 
ness were  present ;  they  satisfied  Howell  they  could  not  then 
pay  said  balance,  and  then  Howell  suggested  that  if  they 
would  pay  him  sixteen  per  cent,  per  annum  interest,  twelve 
months  longer  credit  would  be  allowed,  and  as  the  note  drew 
seven  per  cent,  they  could  make  another  for  the  nine  per 
cent.  Accordingly  a  new  note  for  about  $160.00  was  drawn 
and  signed  by  witness,  as  such  agent,  and  Garmany  as 
security.  Whether  this  note  was  due  at  one  day  or  twelve 
months  after  date  witness  did  not  recollect.  He,  Garmany 
and  Howell  were  the  only  parties  to  this  last  contract. 

The  consideration  of  the  original  note  was  a  lot  of  cotton 
bought  by  witness  as  agent  for  the  company,  by  authority 
of  the  president  and  board  of  directors,  from  plaintiff. 
Camp  was  only  a  security,  and  Lowe  signed  it  officially. 
Neither  Camp  nor  Lowe  knew  anything  about  the  contract 
for  an  extension  of  time,  till  some  time  after  it  was  made. 
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The  practice  of  the  company  was  for  witness  as  agent,  and 
the  president  to  sign  notes  officially,  and  the  directors  signed 
immediately  nnder  their  na&es  as  securities,  their  names 
being  put  in  brackets,  and  the  word  security  written  across 
the  note.  It  was  not  done  in  this  case,  because  plaintiff  got 
the  note  before  all  had  signed  it. 

Upon  cross-examination  he  said,  plaintiff  was  absent 
when  the  note  was  drawn  and  signed,  as  witness  recollects. 
The  weights  of  the  cotton  were  summed  up  at  S.  6.  Howell's 
in  Atlanta,  and  witness  was  to  have  sent  the  note  to  him, 
but  whether  the  note  was  so  sent  or  the  plaintiff  came  to  the 
factory  and  got  it,  witness  did  not  remember. 

Whether  plaintiff  knew  in  what  character  the  parties 
signed  the  note  witness  did  not  know,  but  witness  did  know 
that  he  promised  him  a  note  made  in  the  usual  way,  with  the 
board  of  directors  as  securities.  The  note  was  given  for 
some  eighty  bales  of  cotton ;  all  the  signers  of  it,  except 
witness,  were  stockholders  of  the  company. 

By  a  rule  of  the  board  of  directors  witness  could  not 
sign  a  note  larger  than  for  $500.00,  without  their  authority; 
witness  did  not  know  that  it  was  necessary  for  the  president 
to  sign  the  note  to  make  it  binding ;  when  the  president  did 
sign,  it  was  done  to  relieve  the  creditors  of  doubt  as  to  the 
agent's  authority.  Lowe  signed  officially,  as  usual,  and 
hence  witness  said  he  signed  it  officially. 

Camp  always  complained  that  the  note  went  out  with  so 
few  names  on  it,  and  was  dissatisfied  when  he  heard  of  said 
extension,  and  the  terms  on  which  it  was  secured.  About 
$100.00  was  paid,  by  waste  bagging  and  rope,  by  Garmany, 
last  summer,  on  this  small  note,  but  whether  the  balance 
was  paid  witness  did  not  know.  Witness  was  authorised  to 
buy  the  cotton*  and  promise  the  members  of  the  board,  or  a 
majority  of  them,  as  security.  The  payment  credited  on  the 
note  was  accepted  by  plaintiff,  and  he  expressed  no  dissatis- 
faction with  the  note  because  it  had  no  more  signatures. 

The  second  set  of  interrogatories  few  Peterson  were  an- 
swered on  the  9th  of  September,  1861. 

So  much  of  those  answers  as  qualify  or  vary  the  former 
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answers  was  as  follows:  The  company  had  little  credit,  and 
could  not  buy  without  giving  security,  and  the  members  of 
the  board  usually  became  the  security;  He  told  plaintiff 
and  S.  G.  Howell  both,  that  he  was  buying  as  such  agent, 
and  proposed  to  them  to  give  the  defendants  and  others  as 
security.  As  he  then  recollected  he  sent  the  note  by  letter 
to  S.  G.  Howell,  but  does  not  recollect  that  he  told  him  in » 
what  capacity  the  defendants  signed.  ,.     _    -        - 

R.  D.  Winn  was  then  introduced,  and  testified  that  he 
was  originally  a  stockholder  in  said  company,  and  once  one 
of  its  directors.  The  company  is  insolvent,  was  sold  out 
by  the  sheriff,  six  or  eight  years  ago,  for  debts;  notes  given 
by  the  company  were  usually  signed  by  its  officers,  and 
undersigned  by  other  members  of  the  company,  always  as 
he  remembers,  as  security. 

Io  rebuttal,  S.  G.  Howell  testified  that  Peterson,  as  such 
agent,  bonght  of  plaintiff  about  eighty  bales  of  cotton — the 
cotton  was  be  delivered  when  Peterson  should  send  a  note 
satisfactory  to  witness,  who,  in  selling  and  delivering  the 
cotton,  acted  as  the  agent  of  his  father,  the  plaintiff.  The 
cotton  was  to  be  sent  to  Lawrenoeville ;  by  mistake  of  the 
Agent  of  the  Georgia  Railroad,  the  cotton  was  sent  before  the 
note  was  received.  The  note  was  to  be  signed  by  the  company 
and  certain  others,  among  them  (the  witness  thinks)  Mr.  Sim- 
mons. The  note  was  sent  to  him  without  the  names  mentioned, 
bat  it  being  satisfactory  to  him,  he  sent  it  to  his  father.  Wit- 
ness knew  nothing  of  the  character  in  which  the  makers 
signed  the  note,  except  from  its  face, — might  have  inferred 
they  were  securities,  but  heard  nothing  said  on  the  subject. 
He  knew  not  whether  his  father  knew  in  what  character  de- 
fendants siirned  the  note.  The  conversation  testified  toby 
Peterson  was  at  S.  G.  Howell's  house  \n  Atlanta,  after  the 
trade  lor  the  cotton  had  been  made. 

The  charge  of  the  Court  is  not  shewn  by  the  record.  The 
jury  found  for  Camp. 

A  motion  for  a  new  trial  ^as  made  on  the  following 
grounds: 

1st.  Because  the  Court  erred  in  his  charge  to  the  jury,  in 
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saying  he  had,  on  a  former  trial  of  this  case,  charged  what 
he  then  thought  was  the  law,  bat  the  Supreme  Court  had  de- 
cided differently,  and  the  decision  of  that  Court  was  the  law 
of  the  case,  and  then  read  the  decision  of  the  Supreme  Court 
containing  his  former  charge  and  their  decision,  and  charged 
accordingly.  Plaintiff's  attorneys  say  that  this  expression 
of  his  former  opinion  was  calculated  to  make  a  wrong  im- 
pression on  the  minds  of  the  jury. 

2d.  Because  the  Court  erred  in  refusing  to  charge  the  jury 
as  requested  in  writing;  that  an  usurious  contract  is  void; 
and  that  an  indulgence  granted  upon  such  a  contract  was  in 
law  merely  voluntary  in  its  character,  as  the  contract  for  the 
same  was  not  binding  upon  either  of  the  parties,  and  mighb 
at  any  time,  be  disregarded  by  them. 

3d.  Because  the  verdict  of  the  jury  was  contrary  to  law, 
to  the  charge  of  the  Court  and  the  evidence,  in  that  the 
Court  charged  in  substance,  that  in  order  for  the  defendant 
to  avail  himself  of  the  defense  set  up,  he  must  show  that  he 
was  security  only,  and  not  a  principal  on  the  note,  and  that 
plaintiff  knew  he  was  a  security  only,  at  the  time  he  gave  the 
indulgence,  of  which  knowledge  there  was  no  sufficient  evi- 
dence produced. 

4th.  Because  the  verdict  was  decidedly  and  strongly  against 
weight  of  the  evidence  and  oontrary  to  law. 

5th.  Because  Wm.  J.  Woodward  and  Martin  Armstrong, 
two  of  the  jury  who  found  this  verdict,  were  of  the  jury  who 
tried  the  case  before,  to-wit :  in  1860,  and  found  a  verdict  for 
defendant,  which  fact  was  unknown  to  plaintiff  or  his  attor- 
neys. 

This  last  ground  was  supported  by  several  affidavits  : 

George  Hillyer,  Esq.,  affirmed  that  he  was  not  at  the 
former  trial, — was  plaintiff's  attorney  at  this  trial,  but  had 
little  or  no  knowledge  of  the  case  before  that  term  of  the 
Court,  and  did  not  know  Woodward  and  Armstrong  were  on 
the  former  jury ;  he  did  however,  after  the  evidence  was 
closed  and  before  argument  ,was  had,  hear  that  Woodward 
was  on  the  former  jury. 

Tyler  M.  Peeples,  Esq.,  affirmed  that,  though    present 
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at  the  former  trial,  and  probably  then  knowing  who  were 
on  the  jury,  yet,  by  lapse  of  time,  absence  from  the  county, 
and  for  want  of  examining  the  minutes  of  the  Court,  he  had 
entirely  forgotten  who  were  on  the  former  jury ;  that  he  struck 
this  jury  without  remembering  that  any  of  the  list  were  on 
the  former  jury.  After  the  evidence  was  closed  on  both  sides, 
he  was  told  Woodward  was  on  the  former  jury,  but 
he  did  not  positively  know  it  till  after  the  verdict  was  ren- 
dered and  he  examined  the  minutes  and  found  that  Wood- 
ward and  Armstrong  were  both  on  the  former  jury. 

W.  W.  Clark,  Esq.,  affirmed  that  he  was  attorney  for 
plaintiff  in  both  trials,  and  knew  not  that  any  of  the  old  jury 
were  on  this  one ;  that  plaintiff  was  an  old  man  and  the  case 
was  tried  in  his  absence;  that  W.  Hope  Hull,  Esq.,  one  of 
plaintiff's  attorneys,  was  not  at  the  trial ;  affiant  lived  in 
Covington,  Hillyer  in  Atlanta,  Hull  in  Athens  and  Peeples 
in  Lawrenceville;  Gwinnett  county,  Georgia. 

The  Clerk  affirmed  that  Woodward  and  Armstrong  were 
of  the  special  jury  of  November,  adjourned  Term,  1859,  and 
of  the  special  jury  of  March  Term,  1866,  who  tried  this  case. 

Per  contra — Woodward  and  Armstrong  affirmed  that 
though  on  the  former  jury,  they  had,  in  this  trial,  been  gov- 
erned by  the  law  as  charged,  and  the  evidence  as  they  under- 
stood it. 

The  Court  granted  a  new  trial  on  said  3d  and  4th  grounds. 
The  granting  of  this  new  trial  is  assigned  for  error. 

Peeples,  Hull,  Hillyer  and  W.  W.  Clark,  for 
plaintiff  in  error. 

J.  N.  Glenn,  Simmons  &  xWinn,  (by  the  ^Reporter)  for 
defendant  in  error. 

Walker,  J. 

When  this  c&e  was  before  this  Court  in  1860,  31  Ga.  R., 
663,  a  new  trial  was  granted  on  the  sole  ground  that  the 
charge  of  the  Court  below  assumed  the  fact  that  plaintiff 
knew  Camp  was  surety  for  the  company.     The  case  was 
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sent  back  in  order  that  the  jury  might  pass  upon  the  issue 
whether  at  the  time  Howell  agreed  to  give  time  to  the  com- 
pany, he  knew  that  Camp  was  only  security.  This  issue  has 
been  passed  upon  by  the  jury,  and  the  verdict  is  in  favor  of 
Camp.  The  Court  set  aside  the  verdict  as  being  against  the 
evidence,  and  his  judgment  granting  a  new  trial  is  brought 
up  for  review. 

1.  We  think  the  verdict  is  supported  by  the  evidence,  and 
therefore  the  Court  should  not  have  granted  a  new  trial.  No 
complaint  is  made  of  the  charge  of  the  Court ;  the  case  was 
submitted  to  the  jury  as  favorably  for  the  plaintiff,  as  the 
law  would  authorize,  and  the  verdict  being  sustained  by  the 
evidence  should  stand. 

2.  When  this  case  was  brought  to  this  Court  before  it 
seemed  to  have  been  taken  for  granted,  on  all  hands,  that  the 
contract  to  give  time  to  the  principal  was  a  discharge  of 
the  surety,  if,  at  the  time  of  making  the  contract  to  give 
time,   the  plaintiff  knew  that    Camp    was    surety.    This 
time,  however,  that  proposition  is  disputed,  and  it  is  in- 
sisted tnat  the  giving  of  the  note  for   usurious    interest, 
and  past  payment  thereof,  in  consideration  of  twelve  months 
delay  to  sue,  did  not  discharge.     The  contract  of  surety- 
ship is  one  of  strict  law,  Revised  Code,  section  2122,  and 
any  change  of  the  nature  or  terms  of  the  contract,  with- 
out the  consent  of  the  surety,  discharges  him ;  a  mere  failure 
by  the  creditor  to  sue  as  soon  as  the  law  allows,  or  negligence 
to  prosecute  with  vigor  his  legal  remedies,  unless  for  a  con- 
sideration, will  not  release  the  surety,  Rev.  Code,  sees.  212oy 
2126.    A  failure  to  sue  "for  a  consideration"  releases  the 
surety.     Was  not  a  note  with  security  for  one  hundred  and 
sixty  dollars  a  consideration  ?    Was  not  the  payment  of  one 
hundred  dollars  on  this  usurious  note  a  consideration  ?    The 
plaintiff  contracted  to  give  time  in  consideration  of  the  prom- 
ise of  legal  interest  on  his  debt,  and  the  usurious  interest 
promised  to  be  paid  him ;  and  this,  without  the  consent  of  the 
surety,  discharged  the   surety.     The   case  of  Stallings  vs. 
Johnson,  27  Ga.  R.,  564,  fully  sustains  the  Court  below  in 
holding  that  the  contract  to  give  time  was  sufficient  to  dis- 
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charge  the  surety ;  provided,  the  plaintiff,  at  the  time  of  mak- 
ing it,  knew  that  Camp  was  surety.     The  jury  having  found 
that  he  did  know  it,  and  their  finding  being  sustained  by  the 
evidence,  the  Court  did  wrong  to  grant  a  new  trial. 
Judgment  reversed. 


Johs  H.  Walton,  et  al.,  plaintiff,  w.  Marion  Bethune, 

et.  dt.y  defendants  in  error. 

M.  hands  B.  as  his  attorney  and  agent  a  note  on  G.  for  collection,  with 
instructions  to  pay  the  proceeds,  when  collected,  first  to  certain  named 
creditors,  and  then  the  surplus,  if  any,  to  his  other  creditors  generally. 
These  named  creditors  surrendered  to  B.  their  claims  against  M.,  and 
B.  gare  them  his  written  obligation  to  pay  them  ont  of  the  proceeds 
of  said  note.  These  amounts  and  B's  fees  and  charges  absorbed  the 
amount  of  the  note.  Before  this  note  was  paid,  but  after  this  arrange- 
ment was  made,  the  other  creditors  sued  out  attachments  against  M., 
and  garnisheed  G.  and  B.  B.  prayed  injunction  against  these  garnish- 
ments. HM,  that  by  this  arrangement,  the  note  of  G.  passed  as  the 
property  of  the  named  creditors,  with  a  remainder,  if  any,  to  the  other 
creditor/*,  and  the  injunction  should  be  made  perpetual. 

Exception  to  auditor's  report.  Decided  by  Jas.  S.  Walk- 
er, Esq.,  Judge  pro  hoc  vice*  Talbot  Superior  Court.  Sep- 
tember Term,  1867. 

Lemuel  Miller,  of  said  county,  pretended  to  be  going  to 
Florida  to  return,  and  left  with  Bethune,  as  his  attorney  at 
law,  two  notes  on  Powell  and  three  notes  on  W.  R.  Gorman, 
with  directions  to  Bethune  to  pay  out  the  money  when  col- 
lected to  certain  creditors  of  Miller  in  a  certain  designated 
order,  and  then  with  the  balance  to  pay  off  any  proper 
claims  against  him,  Miller. 

These  creditors  applied  to  Bethune,  and  gave  up  to  him 
their  claims  against  Miller,  in  consideration  of  his  written 
obligations  to  pay  them  out  of  the  proceeds  of  said  notes 
according  to  said  designated  order.  These  obligations  Be- 
thune gave  because  the  creditors  were  threatening  to  sue  out 
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attachments  against  Miller,  when  Bethune  verily  believed 
Miller  would  return,  and  that  such  process  was  unnecessary. 
Miller  in  fact  went  to  Texas.  These  obligations,  together 
with  Bethune's  fees  for  collecting  the  money  on  Gorman's 
notes,  and  suing  Powell's  notes  to  judgment,  and  reasonable 
fee  for  this  present  litigation,  etc.,  cover  the  whole  amount  of 
said  notes  left  with  him. 

Notwithstanding  these  facts,  said  creditors  having  learned 
that  Miller  would  not  return  sued  out  attachments  against 
him,  and  garnisheed  Gorman  and  Bethune,  and  also  levied  on 
one  hundred  and  seventy-six  acres  of  land,  occupied  by 
Powell,  and  held  by  him  under  a  bond  for  titles  from  Miller. 
(It  was  for  this  land  that  Powell  gave  his  said  notes  to 
Miller.)  At  the  time  of  the  service  of  these  attachments 
Gorman  had  not  paid  all  of  his  notes,  and  Powell's  were  in 
judgment  unpaid,  and  because  Miller  was  not  at  hand  to  file 
a  deed  in  terms  of  the  law,  the  judgment  could  not  be  then 
enforced. 

Bethune  feared  that  Gorman  might  be  compelled,  by  said 
garnishments,  to  pay  said  balance  into  Court,  and  that  he 
might  be  compelled  to  pay  into  Court  what  he  had  collected, 
and  had  on  hand,  and  what  he  had  out  of  said  collections 
paid  out  to  creditors  pursuant  to  his  said  instructions. 

Having  acted  in  good  faith  in  the  matter  he  prayed  injunc- 
tion against  all  the  attaching  creditors  till  his  status  could  be 
fixed  by  a  decree  of  the  Court,  that  said  arrangement  should 
be  carried  out  as  Miller  directed,  and  for  general  relief  suited 
to   his  case.     He  further  prayed  that  a  decree  be  passed 
allowing  said  land  levied  on  and  sold  under  said  judgment 
without  filing  a  deed.    Judge  Worrill   being  one  of  the 
attaching    creditors,  Judge  Warner,    then  Judge    of  the 
Coweta  Circuit,  sanctioned  the  bill.     By  consent  the  mat- 
ters were  referred  to  Joseph  Pou,  Esq.,  as  auditor,  to  fix  the 
amounts  and  priorities  of  the  several  claimants,  etc.     He 
allowed  Bethune  fees,  held  that  the  instructions  by  Miller  to 
Bethune,  and  Bethune's  obligations,  pursuant  thereto,  given 
to  Miller's  creditors,  gave  to  said  creditors  no  preference  in 
said  choses   in  action  or  their  proceeds,  and  that  all  of 
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them  were  liable  to  the  attaching  creditors,  according  to  the 
priorities  obtained  by  said  attachments.  One  of  the  sum- 
mons of  garnishment  was  returnable  to  the  Inferior  Court  of 
the  county,  but  was  served  less  than  twenty  days  before  the 
Court,  and  for  this  the  auditor  held  that  it  was  void.  As  to 
the  others  he  fixed  their  amounts  and  priority. 

The  Judge  being  interested,  and  exceptions  having  been 
filed  to  this  report,  by  consent  James  S.  Walker  was  made 
Judge,  with  power  to  decide  both  upon  the  few  and  facts. 

He  decided  that  the  garnishment  returnable  to  the  Inferior 
Court  was  not  void,  but  had  priority  as  to  the  surplus  in 
Bethone's  hands  after  discharging  his  said  obligations ;  that 
said  obligations  and  Miller's  instructions  gave  priority  to  the 
several  holders  of  said  obligations  according  to  their  terms 
as  between  each  other,  and  as  against  the  attaching  creditors. 
He  ordered  the  Powell  land  sold  according  to  the  prayer; 
that  Bethune  should,  after  taking  out  his  fees  allowed  by  the 
auditor,  turn  over  the  balance  of  said  choses  in  action,  and 
their  proceeds,  to  George  A.  Forbes,  Esq.,  who  was  the  attor- 
ney for  the  attaching  creditors,  that  Foi*bes  should  collect 
and  pay  the  proceeds  to  the  attaching  creditors  according  to 
their  statutory  priorities,  and  that  the  garnishments  on  Got- 
man  and  Bethune,  and  the  attachments  against  the  land  be 
perpetually  enjoined. 

Those  creditors  who  by  this  decree  were  prejudiced  ex- 
cepted thereto,  and  assign  it  as  erroneous. 

B.  Hill,  Forbes,  Wallace,  for  plaintifls  in  error.    • 

Willis  &  Willis,  Matthews,  Bethune,  for  defendants 
in  error. 

Harris,  J. 

This  case  comes  up  from  the  decision  of  James  S.  Walker, 
&q.,  who  by  the  authority  of  our  statute,  was  appointed 
Judge,  pro  hoc  vice. 

Attachments  returnable  to  the  Superior  Court  of  Talbot 
county,  had  issued  at  the  instance  of  plaintiffs  in  error 
22 
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against  the  property  of  Miller.  Marion  Bethune,  attorney 
at  law,  but  at  the  same  time  the  agent  of  Miller,  in  the  set- 
tlement of  his  debts,  was  garnisheed  by  plaintiffs  in  errqr, 
to  pay  over  to  their  claims  the  note  of  Gorman,  or  it  pro- 
ceeds, which  had  been  placed  in  his,  (Bethune'e,)  habds,  is 
agent  for  Miller,  when  he  left  on  an  alleged  visit  to  Florida. 
Apprehending  vexation  and  expense  from  the  course  par- 
sued  by  some  of  the  creditors  of  Miller,  and  to  protect  him- 
self against  individual  liability,  he  filed  his  bill  for  direction 
and  prayed  an  injunction  against  the  garnisbeeing  creditor, 
alleging  in  his  bill  that  Miller  placed  the  note  of  Gk*m*n 
in  his  hands  as  an  agent,  witH  instructions  to  pay  the' pro- 
ceeds, when  collected,  (the  note  having  some  time  t*rtn 
before  its  maturity,)  to  certain  named  creditors;  and  if  there 
Was  any  remainder  after  this  was  done,  then'to  any  othef  jtst 
debt'agamst  said  Miller.  •    *  ' 

Under  this  specific  authority,  he  alleges  that,  qpon  the  sur- 
render up  by  such  designated  creditors  of  the  notes  and  evi- 
dences of  debt  held  by  them  against  his  principal,  to  the 
extent  of  their  separate  demands,  he  gave  his  written  premise 
io  each  of  said  creditors,  to  pay  their  respect$reMeniui4B, 
When  he  Should  have  collected  the  note  of  Gorman ;  that  in 
this  mode  hd  took  up  the  notes  of  Miller,  nearly  to  the  extent 
of  the  amouht  of  Gorman's,  and  that  his  individual  claims 
against  Miller,  as  his  attorney  at  law,  trad  as  his  agent  in  the 
collection  of  German's  note  and  settling  with  MillerVfcred- 
itors,  for  fete  and  reasonable  eomioisftions,  wet*  jnortf  than 
sufficient  to  cover  the  balance  unappropriated  of  Gor- 
man's note;  that  after  making  this  arrangement,  he^  the 
said  Bethune,  held  the  note  of  Gormta  no  longer  as  Miller's 
property,  but  as  the  trustee  for  the  creditors  who  had  sur- 
rendered up  to  him  their  evidence  of  debt  against  Miller, 
and  to  pay  himself,  as  one  of  Miller's  creditors,  and  prayed 
upon  this  statement  of  facts  substantially,  a  perpetual  injunc- 
tion of  the  garnishments  issued  against  him  at  the  instance 
of  the  attaching  creditors. 

The  plaintiffs  in  error  have  earnestly  insisted  before  m  that 
Bethune  had  no  authority  to  makeany  audi  an  arrangement  as 
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them  were  liable  to  the  attaching  creditors,  according  to  the 
priorities  obtained  by  said  attachments.  One  of  the  sum- 
mons of  garnishment  was  returnable  to  the  Inferior  Court  of 
the  county,  but  was  served  less  than  twenty  days  before  the 
Court,  and  for  this  the  auditor  held  that  it  was  void.  As  to 
the  other*  he  fixed  their  amounts  and  priority. 

The  Judge  being  interested,  and  exceptions  having  been 
filed  to  this  report,  by  consent  James  S.  Walker  was  made 
Judge,  with  power  to  decide  both  upon  fhe  few  and  facts. 

He  decided  that  the  garnishment  returnable  to  the  Inferior 
Court  was  not  void,  but  had  priority  as  to  the  surplus  in 
Bethnne's  hands  after  discharging  his  said  obligations ;  that 
said  obligations  and  Miller's  instructions  gave  priority  to  the 
several  holders  of  said  obligations  according  to  their  terms 
as  between  each  other,  and  as  against  the  attaching  creditors. 
He  ordered  the  Powell  land  sold  according  to  the  prayer; 
that  Bethune  should,  after  taking  out  his  fees  allowed  by  the 
auditor,  turn  over  the  balance  of  said  choses  in  action,  and 
their  proceeds,  to  George  A.  Forbes,  Esq.,  who  was  the  attor- 
ney for  the  attaching  creditors,  that  Forbes  should  collect 
and  pay  the  proceeds  to  the  attaching  creditors  according  to 
their  statutory  priorities,  and  that  the  garnishments  on  Gor- 
man and  Bethune,  and  the  attachments  against  the  land  be 
perpetually  enjoined. 

Those  creditors  who  by  this  decree  were  prejudiced  ex- 
cepted thereto,  and  assign  it  as  erroneous. 

B.  HrhL,  Forbes,  Wallace,  for  plaintifls  in  error.    * 

Willis  &  Willis,  Matthews,  Bethune,  for  defendants 
in  error. 

Harris,  J. 

This  case  comes  up  from  the  decision  of  James  S.  Walker, 
Esq.,  who  by  the  authority  of  our  statute,  was  appointed 
Judge,  pro  hoc  vice. 

Attachments  returnable  to  the  Superior  Court  of  Talbot 
county,  had  issued  at  the  instance  of  plaintiffs  in  error 
22 
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John  T.  Crim,  plaintiff  in  error,  vs.  Stephen  A.  Sellabs, 

defendant  in  error. 

1.  Plaintiff  read  in  evidence,  his  note,  which  was  "  to  be  paid  in  currency 
that  is  at  par. ,f  Defendant  moved  a  non- suit  because  there  was  no 
proof  of  the  value  of  such  currency.  The  Judge  refused  the  non-suit 
The  refusal  was  right.  If  the  defendant  wished  to  reduce  the  finding, 
he  shonld  have  done  so  by  testimony. 

2.  The  failure  to  move  for  a  new  trial  below,  precludes  this  Court  from 
correcting  the  errors  in  a  verdict. 

Complaint.      Scaling    Ordinance.      Tried   before  Judge 
Worrill.     Schlep  Superior  Court.     April  Term,  1867. 

Sellars  sued  Crim  upon  the  following  paper : 
"  $2,931.00. — One  day  after  date  I  promise  to  pay  S.  A. 
Sellars  or  bearer,  Twenty-nine  Hundred  and  Thirty-one  dol- 
lars, for  value  received,  to  be  paid  in  currency  that  is  at  par. 
April  10th,  1863.  J.  T.  CRDL" 

The  defendant  sought  to  have  the  note  scaled,  under  the 
Ordinance. 

Plaintiff  closed  after  reading  the  note  in  evidence.    There- 
upon defendant  moved  for  a  non-suit  because  there  was  no 
proof  of  the  value  of  the  currency  in  which  said  paper  was 
payable.      The  Court  overruled   the  motion  and  held  that 
plaintiff  was  entitled  to  recover  in  currency  what  was  equal 
to  gold.     The  defendant  then  testified  that  the  consideration 
of  the  note  was  cotton  bought  at  thirty-five  cents  per  pound ; 
that  it  was  to  be  paid  in  Confederate  currency,  and  that  at 
that  time  cotton  was  worth  that  price  in  Confederate  currency, 
and  that  he  sold  the  cotton  for  that  a  few  days  after  the  pur- 
chase ;  that  the  cotton  was  bought  on  short  credit.     Sellars 
pressed  him  for  payment — he  had  not  the  money,  and  said  to 
Sellars  that  he  must  wait  till  he  sold  the  cotton,  or  take  it 
back.     Cotton  had  declined,  and  Sellars  would  not  take  it 
back.      Then   the  note  was  made,  and  afterwards    Sellars 
claimed  gold  on  the  note,  but  defendant  insisted  that  it  was 
payable  in  Confederate  currency.     It  was  shown  that  cotton 
and  gold  were  relatively  of  the  same  value  in  Confederate 
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currency,  and  that  at  the  date  of  the  note  one  gold  dollar 
was  worth  five  Confederate  dollars. 

The  plaintiff,  in  rebuttal,  testified  that  the  note  was  given 
for  cotton  at  thirty-five  cents  per  pound,  but  naught  was  said 
at  the  time  of  giving  the  paper  as  to  what  kind  of  currency 
would  discharge  it ;  that  at  the  time  he  would  have  taken 
Confederate  currency  for  it,  because  then  he  could  have  used 
such  currency  profitably,  and  the  transaction  was  a  cash  one, 
but  he  would  not  have  taken  such  currency  when  the  note 
was  given,  and  so  told  him.  Crim  had  failed  twice  to  pay 
as  he  had  promised,  and  when  the  note  was  taken,  objected 
t  o  paying  gold,  saying  he  could  not  get  it.  Sellars  then  agreed 
to  take  it  in  currency  at  par,  that  is,  equal  to  specie. 

Crim  offered,  in  1865,  to  pay  the  amount  in  Confederate 
money,  which  was  then  almost  worthless. 

Plaintiff  also  examined  Bivins,  who  testified  that  plaintiff 
and  defendant  came  into  his  presence,  and  Crim  was  contend- 
ing that  the  cotton  was  to  be  paid  for  in  Confederate  money, 
and  Sellars  denying  that,  and  they  went  off,  and  said  paper 
was  taken. 

The  Court  charged  the  jury,  among  other  things,  as  fol- 
lows: Crim's  defense  is,  that  on  the  10th  of  April,  1863,  he 
purchased  from  plaintiff  8,374  pounds  of  cotton  at  thirty-five 
cents  per  pound,  to  be  paid  in  Confederate  currency,  and  that 
the  note  was  given  to  secure  the  payment  of  the  money ;  that 
the  cotton  was  worth  ten  cents  per  pound  in  gold ;  that  plain- 
tiff was  entitled  to  thirty-eight  and  a  half  per  cent,  upon  the 
value  of  the  cotton  in  gold  (that  being  the  difference  between 
gold  and  greenbacks)  which  would  make  $1,160.00;  and  that 
that  was  the  amount  which  plaintiff  should  recover,  and  no 
more. 

But  should  the  jury  conclude  that  that  was  not  the  don- 
tract,  then  they  should  decide  the  case  under  the  ordinance 
of  1865.  That  ordinance  provides  that  when  a  contract  like 
this  is  sued  on,  it  shall  be  admissible  for  the  parties  to  show 
the  currency  in  which  it  was  to  be  paid,  and  the  value  of 
ftich  currency ;  that  the  contract  shall  receive  an  equitable 
construction,  and  that  the  jury  shall  render  a  verdict  upon 
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principles  of  equity.  If  the  proof  shows  that  the  defendant 
made  a  bad  bargain  in  the  purchase  of  the  cotton,  and  agreed 
to  pay  for  it  a  great  deal  more  than  it  is  worth  hi  equity,  he 
is  not  entitled  to  relief  unless  he  was  deceived  and  imposed 
upon  by  plaintiff. 

Under  this  charge  the  jury  found  in  favor  of  the  plaintiff 
for  the  face  of  the  paper  with  interest  and  costs  of  suit. 

There  was  no  motion  made  for  a  new  trial.  The  refusal 
of  the  nonsuit  upon  the  ground  decided  by  the  Court  and 
the  charge  (generally)  are  assigned  as  erroneous. 

» »  » 

* 

Blanfobd  &  Miller,  for  plaintiff  in  error.  . 
S.  Hall,  C.  B.  Hudson,  for  defendant  in  error. 

Harris,  J.  * 

1.  This  case  is  shortly  this :  Plaintiff  below  in  support  of  his 
declaration,  put  in  evidence  a  note  of  Grim,  dated  the  10th 
of  April,  1863,  at  one  day  for  $2,931,  to  be  paid  in  currency 
that  is  at  par,  and  closed. 

A  nonsuit  was  then   moved  by  Crim's  attorney  on  the 
ground  that  the  plaintiff  had  failed  to  prove  the  value  of  the 
currency  in  which  the  note  was  to  be  paid.    The  Judge  over- 
ruled the  motion,  saying  that  the  plaintiff  was  entitled  to  re- 
cover in  currency  that  was  equal  to  gold.    The  reason  given 
for  his  decision  is  assigned  as  error.    We  are  unable  to  per- 
ceive what  other  proof  was  necessary  to  be  made  by  plaintiff 
than  that  made,  to  cast  the  onus  on  defendant.    The  nonsuit 
was  then  properly  refused.      Nor  is  theft  error — if  error 
can  properly  be  assigned  upon  a  reason  given  for  a  right  de- 
cision—in the  interpretation  put  upon  the  words  in  the  note. 
Prima  faeie}  they  mean  what  he  said  they  meant  or  they  ere 
meaningless.    If  there  was  any  ambiguity  in  thtese  words  the 
Code  provided  amply  for  their  explanation  by  the  allowance 
of  parol  testimony  to  that  end.    By  the  ordinance,  too,  of 
November,   1866,  the  defendant  was  let  into  all  the  de- 
fences which  the  circumstances  attending  the  contract  ifcnr  tb* 
cotton  and  the  giving  of  the  note,  furnished.  «  A  trial 
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kad,  it  seems,  in  this  case— testimony  for  plaintiff  and  de- 
fendant submitted  to  the  jury— charges  were  given  to  the 
jury  by  the  Judge  on  which  no  error  is  assigned,  and  a  ver- 
dict was  rendered  for  plaintiff  for  the  amount  called  for  by 
the  note.  No  motion  was  made  by  Orim's  counsel  for  a  new 
trial 

2.  Injustice  is  alleged  to  have  been  done  by  the  verdict. 
This,  upon  the  record  before  us,  we  might  concede-— but  why 
tome  here  to  ask  for  a  new  trial  on  the  ground  that  the  ver- 
dict is  contrary  to  evidence,  when  the  law  has  commanded  that 
the  application  should  have  been  made  to  the  Superior  Court 

The  failure  to  move  the  Superior  Court  for  a  new  trial, 
precludes  us  from  exercising  the  power  of  correcting  the 
errors  of  juries  in  their  findings. 

See  Mary  Ann  Wright  vs.  Qa.  R.  R.  Co.,  34  Vol.  Ga. 
E.  33.    Ellington  vs.  Coleman,  34,  Vol.  Ga.  R.  427. 

Perceiving  no  error  of  law  in  any  of  the  rulings  of  the 
presiding  Judge  which  could  have  led  to  such  a  verdict,  we 
are  constrained,  as  the  case  has  been  presented,  to  affirm  the 
judgment.  •— 


J.  L.  Baker,  et  aL>  plaintifls  in  error,  m.  Jno.  W.  Wbight, 

et  uxor,  defendants  in  error. 


1-  After  a  brief  of  the  evidence  had  been  filed,  under  the  supervision  of 
the  Judge  and  some  months  had  elapsed,  a  motion  to  amend  the  brief 
as  to  one  witness'  evidence,  (founded  upon  an  averment  that  it  was 
incorrectly  stated  in  the  brief,  which  averment  was  supported  by  an 
affidavit  of  said  witness,)  was  properly  overruled. 

2.  Where  the  Court  below  grants  a  new  trial,  upon  the  ground  that  the 
▼timet  waft  contrary  to  the  evidence,  and  this  Court  regard  the  verdict 
as  being  against  the  evidence,  and  believe  that  the  ends  of  justice 
required  that  it  should  be  set  aside,  the  judgment  below  will  be 
affirmed. 

Qweat  to  proof  of  oodiciL    New  trial  granted.    By  Judge 
WoB&m*    From  Marion  county.    Chambers,  April,  1867. 
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In  1859,  Nancy  Baker  made  a  will,  ordering  her  execu- 
tors, James  L.  Baker  and  said  John  W.  Wright,  to  sell  all 
her  property,  and  after  paying  her  debts,  etc.,  to  divide  the 
proceeds  equally  between  her  children,  giving  her  grand 
children  the  share  of  their  parent,  her  heir,  and  making  that 
of  her  daughters,  Mrs.  May  and  Mrs.  Wright,  free  from  the 
debts  of  their  respective  husbands. 

In  May,  1863,  she  made  a  codicil,  so  far  changing  said 
will  as  to  vest  her  residence  in  said  Wright,  in  trust  for  the 
sole  and  separate  use  of  his  wife  and  her  children,  etc.  This 
codicil  was  destroyed.  Testator  died,  said  will  was  proven  in 
solemn  form,  and  subsequently  Wright  for  himself  and  wife 
moved  to  establish  the  codicil  and  prove  it  in  solemn  form. 
Testator's  children,  Alfred,  Henry,  James  L.,  William  C, 
and  Elizabeth  Baker,  Pleasant  L.  J.  May,  in  right  of  his 
wife,  and  William  Anderson,  in  right  of  his  wife  and  child- 
ren, (all  heirs  at  law,)  opposed  the  probate  upon  various 
grounds  resolvable  into  these,  that  the  codicil  was  opposed 
to  her  known  wishes,  and  if  ever  made,  was  procured  by  uudue 
influence  by  said  Alfred,  was  made  when  she  had  no  testa- 
mentary capacity,  and  had  afterwards  been  destroyed  by  her 
consent,  etc. 

The  case  was  on  the  appeal  and  the  evidence  on  the  trial 
was  substantially  as  follows :  The  three  witnesses  to  the  will 
also  witnessed  the  codicil — one  of  them  wrote  the  codicil 
according  to  testator's  dictation,  all  were  at  her  house  at  her 
invitation  to  have  the  Same  executed,  she  executed  it  in  their 
presence,  etc.,  and  they  all  knew  her,  and  believed  her  as 
competent,  mentally,  as  she  ever  was. 

The  reason  assigned  by  her  for  making  the  codicil,  they 
testified,  was  that  she  had  long  wished  to  do  so,  to  compen- 
sate Mrs.  Wright  for  waiting  on  her,  etc. ;  Alfred  was  not 
present ;  she  could  not  read,  but  the  codicil  was  read  to  her. 
All  the  witnesses  agreed  that  the  copy  offered  was  a  substan- 
tial copy  of  the  original,  about  which  they  had  testified. 
Williams,  who  wrote  both  the  will  and  codicil  testified  that 
Alfred  called  on  him  early  one  morning,  told  him  testator 
wished  him  and  the  two  other  witnesses  to  her  will  to  go  to 


MILLEDGEVILLE,  DEC.  TERM,  1867.      329 

Baker,  et  al.,  vs.  Wright,  ct  uxor. 

her  house,  that  she  might  make  a  codicil,  and  told  him 
how  she  wished  the  codicil  written,  and  then  went  on  to 
Americus. 

The  propounders  examined  James  L.  Baker,  who  testified 
that  several  weeks  after  the  codicil  was  made  he  was  at  tes- 
tator's, and  feeling  indignant  at  it,  he  asked  her  to  allow  him 
and  Wright  to  go  to  Williams',  who  wrote  it,  and  get  it. 
She  consented.  He  got  it  and  brought  it  into  her  presence, 
and  asked  her  what  he  should  do  with  it.  She  replied,  "do 
as  yon  please/'  He  then,  in  presence  of  his  wife,  Mrs. 
Wright,  and  testator,  destroyed  the  codicil,  (which  was  sub- 
stantially the  same  as  the  one  offered  for  probate.) 

He  testified  that  at  that  time,  testator  had  not  more  capac- 
ity than  an  eight  year  old  child,  and  was  sick  in  bed ;  that 
he  was  her  family  physician,  and  did  not  think  that  she  pos- 
sessed testamentary  capacity  for  twelve  months  before  the 
codicil  was  made. 

He  stated  that  he  lived  ten  miles  from  her,  and  only  visi- 
ted her  when  she  was  sick ;  she  had  paralysis ;  sometimes  her 
mind  was  brighter  than  at  others ;  she  imagined  her  house 
was  falling  and  would  have  props  put  under  it,  and  also 
thought  she  lived  in  Warren  county ;  she  grew  worse,  and  in 
April,  1864,  he  sued  out  a  warrant  and  had  her  adjudged 
a  lunatic,  took  her  to  his  home  and  kept  her  till  her  death. 
The  propounders  read  in  evidence  the  will  and  copy  codicil, 
and  closed. 

The  caveators  offered  several  witnesses  as  to  her  capacity. 

One  testified,  that  in  1863,  he  frequently  saw  testator  and 
sometimes  she  did  not  know  him,  sometimes  she  was  rational 
and  sometimes  irrational,  that  she  was  very  shrewd  in  money 
matters,  but  he  considered  her  insane.  Another  testified,  that 
he  thought  her  insane,  because  she  told  him  if  she  ever  mar- 
ried again  it  would  be  for  gold.  James  L.  Baker,  re-intro- 
duced, testified,  that  Alfred,  by  letter,  requested  testator  to 
make  a  new  will,  leaving  him  out,  but  she  refused,  saying, 
that  the  law  made  a  will  good  enough  for  her ;  that  this  was 
before  she  had  paralysis ;  that  after  she  was  paralyzed  she  w«« 
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frequently  unchaste  in  conversation  which  she  never  was 
before. 

Under  this  evidence  the  jury  found  against  the  codicil. 

The  propounders  moved  for  a  new  trial  upon  the  grounds 
that  the  verdict  was  strongly  and  deoidedly  against  the  evi- 
dence, the  law,  etc.,  and  because  one  of  the  jury  was  a  cousin 
to  one  of  the  caveators. 

Upon  this  last  ground  the  propounders  read  the  affidavits 
of  John  W.  Wright  and  his  attorneys,  who  testified  that  tb«gr 
knew  of  said  relationship,  but  the  propounder  did  not  con- 
sider its  importance,  and  it  did  not  occur  to  the  attorneys  to 
object  to  him  as  a  juror.  On  the  other  hand  the  juror  swore 
that  he  had  often  been  told  by  the: caveator  (whose  cousin  he 
married)  that  said  caveator  had  no*  interest  in  the  litigation, 
and  he  further  swore  that  the  thought  of  the  relationship 
never  occurred  to  him,  while  he  was  such  juror. 

The  brief  of  evidence  having  been  filed  under  the  super- 
vision of  the  Judge,  time  was  taken  to  decide.  Some  months 
afterwards  the  caveators  moved  to  amend  the  brief,  averring 
that  there  was  a  mistake  in  the  version  of  Dr.  Baker's  evi- 
dence. They  produced  an  affidavit  from  him,  stating  what 
he  thought  he  had  testified  to,  but  the  Judge  not  recollecting 
his  evidence  as  therein  set  forth,  refused  to  allow  the  brief 
changed. 

A  new  trial  was  granted.  The  caveators  assign  as  error 
the  refusal  of  said  amendment  and  granting  of  said  new  trial. 

B.  B.  Hinton,  for  caveators. 
Blanford  &  Miller,  for  propounders. 

Harris,  J. 

1.  A  new  trial  having  been  moved  for  in  this  case,  it  became 
necessary  under  the  rules  of  the  Superior  Courts,  that  a  brief 
of  the  testimony  in  the  cause  should  be  filed.  The  counsel 
of  the  respective  parties  not  agreeing  as  to  the  correct* 
ness  of  said  brief,  the  points  of  disagreements  were  neces- 
sarily to   be  determined    by  the   presiding  Judge.    The 
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brief  as  filed  was  approved  by  him.  Subsequently  to  such 
approval  tbe  party  not  agreeing  in  the  first  instance  to  its 
aceuifccy,  moved  to  amend  the  same  upon  the  affidavit  of  a 
witness  whose  testimony  had  been  incorporated  in  said  brief. 
The  motion  to  amend  on  affidavit  should  have  been  made 
before  the  approval  by  the  Judge;  tbe  correction  proposed 
to  be  made  shouldfthave  been  before  him  at  the  time  he 
passed  upon  the  matters  of  disagreement  between  the  counsel. 
Any  other  practice  it  seems  to  us  would  be  productive  of  evils, 
at  least  of  inconveniences,  tending  greatly  to  retard  the  des- 
patch and  regularity  of  business.  The  Judge  did  not,  in  our 
opinion,  err  in  refusing  to  hear  the  motion  to  amend  the 
brief  of  testimony  at  the  time  it  was  made. 

2.  The  case  tried  was  the  propounding  for  probate  the 
codicil  to  a  will.  The  witnesses  to  the  will  and  codicil  were 
the  same  persons ;  both  instruments  were  executed  the  same 
year,  though  not  on  the  same  day ;  the  subscribing  witnesses 
proved  equal  mental  capacity  in  testatrix  at  the  respective 
execution  of  both  instruments.  The  will  had  been  admitted 
to  probate,  it  was  uncontested,  no  one  questioning  her  capacity  .- 
to  make  it. 

It  seems  that  she  was  induced,  when,  as  the  evidence 
abundantly  evinces,  she  had  not  sufficient  mental  capacity  to 
know  or  consider  the  consequences  of  it,  to  give  an  assent  to 
the  destruction  of  the  codicil.  Notwithstanding  the  jury 
found  for  the  caveators — a  new  trial  was  moved  for  by  the 
propounded  and  granted. 

The  testimony  of  the  subscribing  witnesses  to  both  instru- 
ments clearly  exhibiting  her  mental  capacity  to  make  them, 
and  to  have  been  equally  as  good  when  she  made  the  codicil 
as  when  she  made  the  will,  and  the  further  fact  being  also 
shown  that  she  was  incapable  of  volition  at  the  time  of  her 
aoeot.  being  extorted  to  the  destruction  of  the  codicil,  we 
cannot  but  regard  the  verdict  as  againsf  the  evidence,  and 
that  the  ends  of  justice  required  it  to  be  set  aside.  The 
venire  de  nopo  was  we  think  rightly  awarded. 

Judgment  affirmed. 
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Louis  Stix  &  Co.,  plaintiffs  in  error,  vs.  S.  Pump  &  Co., 

defendants  in  error. 

1.  Where  a  jury  has  been  charged  with  the  consideration  and  determina- 
tion of  a  cause,  the  Court  should  not  permit  them  to  disperse  without 
the  consent  of  the  parties  to  the  cause  on  trial.  If  it  be  necessary 
that  any  of  the  persons  should  be  temporarily^bsent  they  should  be 
accompanied  by  an  officer. 

2.  Jurors  selected  under  the  law  occupy  an  important  position.  They 
decide  upon  the  rights  of  their  fellow-citizens,  and  should  be  governed 
by  the  law  as  given  to  them  in  charge  by  the  Court,  and  the  evidence 
produced  to  them ;  and  should  not  be  controlled  by  prejudice,  popular 
opinion,  or  other  improper  influence ;  and  hence  the  necessity  of  their 
entire  separation  from  others  while  making  up  their  verdict. 

8.  Where  the  Court,  without  the  consent  of  parties,  permitted  the  jury 
to  disperse  for  dinner,  and  the  parties  knowing  the  fact  before  they  re- 
assembled, made  no  objection  to  the  the  jury  considering  the  cause 
after  they  had  so  dispersed  and  re -assembled  ;  such  acquisence  was  an 
implied  assent  to  the  dispersal ;  and,  inasmuch  as  no  misconduct  of 
the  jury  appears,  and  the  verdict  is  in  accordance  with  the  evidence,  a 
new  trial  should  not  be  granted  on  account  of  such  dispersal. 

Traverse  of  attachment  affidavit.  Motion  for  new  trial. 
Decided  by  Judge  Worrill.  Muscogee  Superior  Court. 
May  Term,  1867. 

Louis  Stix  &  Co.,  sued  out  attachment  against  various 
persons,  partners  under  the  firm  name  of  S.  Pump  &.Co.? 
of  Muscogee  county,  upon  the  grounds  that  "said  defendants 
are  about  to  remove  beyond  the  limits  of  said  county/' 
Upon  this  issue  was  joined. 

When  the  case  was  in  order  for  trial,  plaintiffs'  attorneys 
made  a  motion  for  a  continuance  applicable  to  two  cases 
between  the  same  parties  then  and  there  pending.  This 
motion  was  overruled,  and  came  under  review  of  this  Court 
in  the  other  case,  which  stood  first  on  the  docket  of  the 
Supreme  Court.  As  to  what  that  motion  contained,  and  the 
judgment  of  the  Supreme  Court  thereon,  see  said  other  caee 
ante. 

After  the  evidence  had  been  introduced  pro  and  con.,  the 
case  had  been  argued  and  the  Judge  had  charged  the  jouy, 
the  jury  retired  to  their  room,  remained  there  deliberating 
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several  hours,  and  then  were  allowed  by  the  Court  to  separate 
and  go  at  large  to  get  their  dinners,  without  the  knowledge 
or  consent  of  plaintiffs,  or  their  attorneys.  When  the  jury 
returned  after  dinner  they  went  back  to  their  room,  and 
finally  brought  in  a  verdict,  finding  said  issue  in  favor  of  the 
defendants.  Plaintiff's  attorneys,  before  the  re-assembling 
of  the  jury,  knew  of  said  dispersion,  but  made  no  objection 
to  their  re-assembling,  and  making  up  and  returning  their 
verdict. 

Plaintiffs'  attorneys  upon  this  state  of  facts  alone,  without 
offering  to  show  any  tampering  with  the  jury,  moved  for  a 
new  trial  because  of  said  dispersion  of  the  jury,  and  because 
of  the  refusal  of  said  continuance. 

The  Court  refused  a  new  trial,  and  this  refusal  is  assigned 
as  error. 

Ihgraham  &  Crawford,  J.  F.  Pou,  for  plaintiffs  in 
error,  (furnished  no  briefs  to  the  Reporter.) 

Moses  &  Garrard,  for  defendants  in  error,  replied — 
mere  separation  did  not  disqualify  the  jury.  Roberts  & 
Copenhaver  vs.  The  State,  14th  Ga.  R.,  pp.  8,  16,  17. 
Epps  vs.  The  State,  19th  Ga.  R.,  103.  Smith  vs.  Thomp- 
son, 1st  Cow.  R.,  221.  The  People  vs.  Douglass,  4  Cow. 
fi.,  26.  Oliver  vs.  Springfield  Presbyterian  Church,  5  Cow. 
B.,  283-4.  Hill  ex  parte,  3  Cow.  R.,  355,  Wilson  vs. 
Abrahams,  1st  Hill,  207.  The  People  vs.  Ransom,  7  Wend. 
R.,  423. 

Irregularity  or  misconduct  of  jury,  where  the  Court  is  sat- 
isfied no  injury  could  have  been  sustained,  is  insufficient  to 
set  aside  verdict ;  7th  Wend.  R.,  423 ;  Hornton  vs.  Horn  ton, 
2  Cow.  R.,  589 ;  King  vs.  Woolf  Kinnear,  1st  Chitty  401 ; 
Hill  vs.  Yates,  12th  East  R.,  229 ;  King  vs.  Hunt,  4th  B., 
and  Adol.  430.  Glover  vs.  Woolsey,  Dudley  (Ga.  R.,)  85 ; 
Monroe  vs.  Btate,  5th  Ga.  R.,  96 ;  Foster  vs.  Brooks,  6th 
Ga.  R.,  297 ;  Stanley  vs.  State,  XOth  Ga,  R.,  82 ;  Exrs.  Rig- 
gins  vs.  Brown,  12th  Ga.  R.,  271 ;  Roberts  &  Copenhaver 
vs.  State,  14th  Ga.  R.,  8,  16,  17 ;  Marshall  vs.  Morris,  16t> 
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Ga.  B.,  368 ;  Walker  vs.  Exrs.  of  Hunter,  17th  Ga.  R.,  415 ; 
Burtine  vs.  State,  18th  Ga.  B.,  534;  Epps  vs.  State,  19th 
Ga.  K.,  103?  Gohran  vs.  State,  2QfcbGa.  B.,  752;  Carhart 
&  Bro.,  vs.  Marshall,  23  Ga.,  B.  225 ;  Candler  vs.  Ham- 
mond, lb.,  493 ;  Martin  vs.  Mitchell*  28th  Ga.  B.,  382. 
Even  if  injury  sustained,  plaintiff  waived  it.  5th  Cow.  R., 
283  ante,  23  Ga.  B.,  493  ante. 

Walkek,.J. 

1.  As  a  general  rule  the  jury,  after  they  have  been  charged 
with  a  case,  should  not  be  permitted  to  separate  without  the 

•eipress  assent  of  the  parties  to  the  cause  On  triaL  If  it  be 
necessary  that  any  member  of  the  jury  should  be  temporarily 
absent  from  the  body,  he  should  be  attended  by  an  officer, 
and  suffered  to  communicate  with  no  one  outside  of  the  jury. 

2.  Jurors  selected  under  the  law  occupy  a  high  and  respon- 
sible'position.  To  their  decision  is  referred  important  rights. 
They  are  selected  on  account  of  their  intelligence  and  impar- 
tiality, and  should  be  controlled  by  the  evidence,  and  the 
law  as  given  in  charge  by  the  Court.  They  should  not  be 
controlled  by  prejudice,  passion,  popular  opinion,  or  other 
improper  influence,  and  hence  the  necessity  of  their  entire 
separation  from  others  while  making  up  their  wrdict.  Their 
verdict  should  speak  the  truth  of  the  transaction ;  and  thus 
to  discharge  their  solemn  duties  they  should  act  dispassion- 
ately, seriously,  earnestly,  and  with  minda  free  from  all  bias. 

3.  The  separation  of  the  jury  in  this  oase  was  knowa  to 
the  parties  before  the  verdict  Was  made  up  and  returned. 
Had  complaint  been  made  then,  doubtless  the  Coijrt  would 
have  taken  such  action  as  would  have  been  proper  Tinder  the 
circumstances.    The  soquiesence  of  the  parties  in  the  re-as- 
sembling of  the  jury  to  consider  the  case  was  an  implied 
assent  to  the  separation  which  must  bind  the  parties  assent- 
ing.   As  no  misconduct  is  alleged  on  the  part  off  the  jury, 
(Adklns  vs.  Williams,  23  Ga.  B.,  225,)  and  the  verdict  is 
supported  by  the  evidence,  we  do  not,  under  the  facte  of 
ease,  feel  called  upon  to  set  aside  the  verdict  a»d  brttar  a> 
trial.    See  The  King  vs.  Woolf,  1  GBikBep.,  400,<1»,  JL  C. 
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L.  R.,  223,)  where  the  subject  is  very  fully  considered.  In 
the  case  of  Martin  vs.  Tidwell,  36  6a.  R.,  345,  this  Court 
say,  *  If  with  a  full  knowledge  of  the  facte,  the  party  per- 
mitsihe  trial  fo  proceed,  he  must  submit  to  the  consequences/9 
If  a  party  with  a  full  knowledge  of  all  the  facts  see  proper 
to  take  his '  chances  of  a  verdict  very  well ;  but' he  cannot 
afterwards  make  this  laches  on  his  own  part  a  ground  of  com- 
plaint, upon  which  to  set  aside  the  verdict.  Let  him  make 
his  cause  of  complaint  known  to  the  Court  at  the  ph)per 
time,  and  the  Court  will  administer  the  law.  H$  cannot 
speculate  on  the  chances,  and  when  the  decision  is  against 
Mm 'then  be  heard  in  relation  to  a  matter  which  received  his 
tacit  assent. 
Judgment  affirmed. 


*      *  * 

Burnett  &  Co.,  plaintiffs  in  error,  is.  Benjamin  Thomp- 
son, defendant  in  error.  i 

This  Court  will  reluctantly  interfere  with  the  discretion  of  the  Court  below, 
in  mere  matters  of  practice ;  unless  the  legal  rights  of  parties  &re  pre- 
judiced thereby. 

In  ait  action  of  trover  for  the  sale  and  conversion  thereby,  of  seventeen 
hales  of  cotton,  the  measure  of  damages  which  the  plaintiff  is  entitled 
to  recover  against  the  defendants,  under  the  provisions  of  the  Code,  is 
fiie  proven  valu6  thereof,  at  the  time  of  the  conversion,  or  its  proven 
value  at  any  other  time,  between  the  time  of  conversion  and  the  time 
of  trial,  noUhout  interest  on  the  amount  thereof. 

Ttover.  If  otion  for  new  trial.  Decided  by  Judge  Woifc- 
fcru*     Muscogee  Superior  Court;     May  Term,  1867. 

This  was  trover  and  bail  by  Thompson,  against  Barnett  & 
Co.,  for  seventeen  hales  of  ginned  and  packed  cotton,  averred 
to  have  been  worth  $5,000.00,  and  converted  by  the  defend- 
ants/  on  or  about  the  tenth  day  of  October,  1865.  It  was 
brought  in  the  Inferior  Court,  and  by  consent  carried  to  the 
appeal,  in  the  Superior  Court.  The  plea  was  general  issue. 
When  the  case  was  called  and  a  jury  empannelled  to  try  it- 
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and  when  plaintiff's  attorneys  were  in  the  act  of  opening  the 
case,  defendant's  attorney  moved  to  rule  out  the  answers  of 
Theodore  Harris,  to  certain  interrogatories  taken  out  by 
plaintiff,  upou  the  ground  that  but  one  person  had  acted  as 
commissioner  in  taking  them. 

The  commission  read  thus :  "To  N.  E.  Wilson,  Commis- 
sioner for  the  State  of  Georgia,  in  Louisville,  Kentucky, 
Esquires/'  Nothing  was  said  though,  about  the  commission 
having  issued  to  but  one  commissioner. 

In  presenting  said  objection  defendant's  attorney  stated  that 
within  the  last  five  minutes,  after  the  jury  were  empannelled, 
he  had  applied  to  plaintiffs'  attorneys  for  the  interrogatories 
upon  which  they  relied,  and  had  received  from  them  these 
and  others,  that  he  never  saw  them  before,  thai  he  bad  item 
that  they  had  (not)  been  taken,  that  he,  with  the  clerk,  in 
vacation,  shortly  before  that  term  of  the  Court,  searched  the 
clerk's  office  for  interrogatories  for  the  cases  in  which  he 
was  interested,  and  found  none  in  this  case. 

In  reply,  Mr.  Alfred  Iverson,  one  of  plaintiff's  attorneys, 
stated  to  the  Court,  that  Harris'  interrogatories  were  taken 
and  returned  to  the  County  Court,  (Inferior  Court,)  before 
the  appeal,  and  eame  up  with  the  other  papers  to  the  Superi- 
or Court,  and  were  in  the  office  of  the  clerk  of  the  Superior 
Court  at  its  last  regular  term,  and  remained  there  all  that 
term,  (which  was  on  the  second  Monday  in  November,  1866,) 
and  until  the  adjourned  term,  in  February,  1867,  and  during 
that  term,  and  at  the  end  of  that  adjourned  term  he  took 
them  away  and  brought  them  back  at  the  beginning  of  the 
present  term. 

Iverson  stated,  also,  that  the  objections  to  the  interrogato- 
ries had  not  been  made  in  writing.  Then  defendant's  attor- 
ney proposed  to  put  his  said  ground  of  objection  in  writing 
and  asked  time  to  do  so,  and  commenced  writing,  saying  it 
would  take  but  a  minute  or  two.  The  Court  refused  to 
wait,  and  overruled  the  objection  and  the  trial  proceeded. 

The  plaintiff  proved  that  he  had  seventeen  bales  of  cotton, 
(averaging  from  550  to  600  pounds  per  bale,)  taken  from  his 
farm  against  his  will,  by  one  Hughes,  pretending  to  collect 
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op  property  belonging  to  the  United  States,  that  this  cotton 
was  taken  to  Columbus,  and  said  defendants  sold  the  same  at 
32J  cents  per  pound,  giving  a  bill  for  it  as  theirs.  He,  also, 
proved  that  from  October,  1865,  up  to  the  trial,  the  maximum 
and  minimum  prices  of  such  cotton  were  from  32  to  45  cents 
per  pound. 

The  plaintiff's  attorneys  had  declined  reading  a  clause  of 
the  answers  of  Pullem,  a  witness.  Defendant's  attorney  read 
it  in  evidence. 

It  was,  that  Hughes  and  Chambers  represented  themselves 
as  agents  of  the  government  of  the  United  States,  and  were 
at  that  time  at  Union  Springs,  gathering  up  cotton  and  other 
property  belonging  to  the  United  States  government ;  they 
were  acting  under  the  orders  of  Powers,  a  government  agent ; 
at  least  they  used  his  name  in  the  papers  which  they  gave. 
The  defendants  set  up  that  they  sold  the  cotton  as  agents, 
and  proved  that  they  said  at  the  time  of  the  sale  that  they 
took  said  price  because  the  owner  wished  to  leave  the  city.     . 

The  evidence  closed. 

Plaintiff's  attorneys  stated  that  they  elected  to  recover  the 
value  of  the  property,  and  the  Court  charged  the  jury, 
among  other  things,  that  if  they  should  find  for  the  plaintiff, 
they  might  find  for  the  highest  price  of  cotton  proven,  or  any 
other  proven  value,  to  which  they  should  add  interest  on  the 
sum  from  the  time  of  the  conversion,  and  return  their  verdict 
for  the  aggregate  amount. 

The  verdict  was  for  $4,256.73,  and  costs  against  defend- 
ants. 

A  new  trial  was  moved  for,  upon  the  grounds  that  the 
Court  erred  in  refusing  to  reject  said  Harris'  interrogatories, 
in  charging  the  jury  as  to  interest  as  aforesaid,  and  because 
the  verdict  was  contrary  to  law,  etc.,  etc. 

The  refusal  of  a  new  trial  is  brought  before  this  Court  and 
assigned  as  error. 

L.  T.  Downing,  for  plaintiffs  in  error. 

Russell  &  Williams,  William   Dougherty,  for  de 
fendant  in  error. 
23 
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The  error  assigned  to  the  judgment  of  the  Court  below  in 
this  case,  is  the  refusal  of  the  Court  to  grant  a  new  trial,  upon 
the  grounds  specified  in  the  record.  The  interrogatories  of 
Harris  had  been  returned  to  the  clerk's  office  of  the  Court  in 
which  the  suit  was  pending,  and  had  remained  there  for  some 
months,  and  then  were  taken  out  by  one  of  the  plaintiffs' 
counsel,  and  remained  in  his  possession  until  the  trial. 
When  the  cause  was  about  to  be  submitted  to  the  jury,  ex- 
ceptions were  taken  to  the  interrogatories  upon  the  grounds 
that  there  was  but  one  commissioner  named  in  the  commis- 
sion, the  commission  being  directed  to  "N.  R.  Wilson,  Com- 
missioner for  the  State  of  Georgia,  in  Louisville,  Kentucky, 
Esquires/'  The  deposition  of  the  witness  was  taken  by  said 
commissioner,  sworn  to,  and  duly  certified  by  him  as  such 
commissioner.  The  exceptions  to  the  interrogatories  were  not 
made  in  writing,  as  required  by  section  3835  of  the  Re- 
vised Code.  The  counsel  for  the  defendant  asked  for  time 
to  reduce  his  exceptions  to  writing,  which  the  Court  de- 
clined to  give,  overruling  the  exceptions,  and  admitted  the 
interrogatories  to  be  read  in  evidenee.  We  are  reluctant  to 
interfere  with  the  discretion  of  the  Circuit  Courts,  in  mere 
matters  of  practice,  unless  the  legal  rights  of  parties  are  pre- 
judiced thereby.  According  to  strict  rule,  the  exceptions  to 
the  interrogatories  ought  to  have  been  in  writing ;  the  indul- 
gence asked  for  to  put  them  in  writing,  was  more  a  matter  of 
favor  than  a  matter  of  right;  but  we  are  inclined  to  the 
opinion  that  the  exceptions  to  the  interrogatories  ought  to 
have  been  overruled,  had  the  same  been  reduced  to  writing. 
By  section  62  of  the  Revised  Code,  the  Governor  of  this 
State  is  authorized  to  appoint  commissioners  in  other  States 
and  Territories  of  the  United  States*  to  "take  and  certify 
depositions  under  commissions, or  otherwise"  Commissioners 
shall  issue  generally  in  blank.     Revised  Code,  3826. 

A  commissioner,  like  a  Judge,  should  stand  perfectly  im- 
partial between  the  parties.  Code  3827.  The  answers  of 
the  witness  must  be  under  oath,  and  certified  to  be  so  taken. 
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The  answers  of  the  witness  must  be  signed  by  him,  and  attested 
officially,  by  the  commissioners  named  in  the  commission. 
Code  3832.  The  commission,  in  this  case,  issued  in  blank. 
The  name  of  the  commissioner  appointed  by  the  Governor, 
to  take  depositions  in  the  State  of  Kentucky  where  the  wit- 
ness resided,  was  inserted  in  the  commission.  The  answers 
of  the  witness  were  taken  by  such  commissioner  in  due  form, 
signed  by  the  witness,  and  certified  by  the  commissioner  in 
his  official  capacity,  as  having  been  sworn  to  and  executed  be- 
fore him.  Looking  to  the  substantial  requirements  of  the 
law,  rather  than  to  mere  form,  we  are  of  the  opinion  the  inter- 
rogatories were  executed  before  a  commissioner  of  the  State 
of  Georgia  who  was  authorized  to  take  them,  and  that  the 
exception  taken  to  them,  was  properly  overruled.  The  com- 
missioner appointed  by  the  Governor  of  the  State  of  Georgia, 
was  certainly  as  competent  to  take  the  deposition  of  the  wit- 
ness, as  commissioners  selected  by  the  parties  for  that  pur- 
pose, so  far  as  impartiality  and  the  faithful  performance  of 
doty  was  concerned.  In  view  of  the  question,  we  do  not  think 
the  rights  of  the  defendants  were  prejudiced  by  the  execution 
of  the  interrogatories  before  the  commissioner,  as  stated  in  the 
record. 

The  Court  below  charged  the  jury  in  this  case,  "that  if 
they  should  find  for  the  plaintiff,  they  might  find  for  the 
highest  price  of  cotton  proven,  or  any  other  proven  value, 
to  which  they  should  add  interest  on  the  sum  from  the  time 
of  the  conversion,  and  return  their  verdict  for  the  aggregate 
amount."    The  exception  to  the  charge  of  the  Court  is  in  re- 
lation to  interest,  upon  the  facts  of  the  case.    The  conversion 
of  the  cotton  by  the  defendants,  was  in  making  sale  of  it  to 
Harris,  who  purchased  it  from  them,  at  twirty-two  and  one- 
half  cents  per  pound.    The  highest  price  for  which  cotton 
sold,  was  proved  to  have  been  forty-five  cents  per  pound.    In 
Schley  vs.  Lyon  &  Rutherford  (6th  Ga.  B.,  535)  this  Court 
held  that  the  general  rule  in  actions  of  trover  is,  that  the 
measure  of  damages  will  be  the  value  of  the  property  at  the 
time  of  conversion,  with  the  interest  thereon  from  that  time. 
Since  that  decision  was  made,  the  legislature  have  adopted  a 


340         SUPREME  COURT  OF  GEORGIA. 

Barnett  k  Co.  vs.  Thompson. 

Revised  Code  of  Jaws,  for  the  government  of  tbe  courts  and 
people  of  this  State.  By  section  3500  of  that  Code,  the 
plaintiff  in  an  action  of  trover,  is  required  to  elect  whether 
he  will  accept  an  alternative  verdict  for  the  property  or  its 
value,  or  whether  he  will  demand  a  verdict  for  the  damages 
alone,  or  for  the  property  alone  and  its  hire,  if  any .  In  this  case 
the  plaintiff  ejected  to  have  a  verdict  for  the  damages  alone. 
Now,  what  is  the  rule  of  damages  in  such  cases  as  prescribed  by 
the  Code?  Under  the  head  of  damages  arising  from  torts,  section 
3022  of  the  Revised  Code,  declares  that  "  In  estimating  the 
value  of  personalty  unlawfully  detained,  tbe  plaintiff  may 
recover  the  highest  amount  which  he  can  prove,  between  the 
time  of  conversion  and  the  time  of  the  triaC' — that  is  to  say,  the 
recovery  shall  not  be  limited,  to  the  proven  value  of  the  prop- 
erty, at  the  time  of  conversion  ;  tut'  the  plaintiff  may  recover 
its  proven  value  at  that  time,  or  its  proven  value  at  any  other 
time,  between  the  conversion  and  the  time  of  trial,  even  the 
highest  proven  value,  if,  in  the  opinion  of  the  jury,  he  shall 
be  entitled  to  do  so  under  the  evidence  in  the  case  to  com- 
pensate him  for  the  injury,  sustained  by  the  conversion  and 
detention  of  his  property.  In  this  case,  if  the  plaintiff's  re- 
covery had  been  limited,  to  the  proven  value  of  the  property 
at  the  time  of  conversion  by  the  sale  of  the  cotton  by  defend- 
ants, the  verdict  would  have  been  for  a  less  amount ;  for  the 
proven  value  of  the  cotton  at  that  time,  was  thirty-two  and 
one-half  cents  per  pound,  whereas,  the  highest  proven  value 
between  the  time  of  the  conversion,  and  the  trial,  was  forty- 
five  cents  per  pound.  By  a  fair  interpretation  of  the  several 
provisions  of  the  Code  upon  the  question  of  damages,  we  do 
not  think,  it  was  the  intention  of  the  legislature,  in  cases  of 
trover  like  the  one  now  before  us,  to  allow  tne  plaintiff  to 
recover  the  highest  proven  value  of  the  cotton,  between  the 
time  of  the  conversion  thereof  by  the  defendants  and  the 
time  of  trial,  and  also  recover  the*  interest  on  that  amount, 
from  the  time  of  the  conversion  as  part  of  his  damages.  Ac- 
cording to  the  old  rule  as  stated  in  Schley  vs.  Lyon  &  Ruth- 
erford, the  plaintiff  would  have  only  been  entitled  to  recover 
the  proven  value  of  the  cotton  at  the  time  of  the  conversion, 
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and  interest  on  that  amount,  bat  if  he  is  now  allowed  interest 
as  part  of  his  damages,  he  may  not  only  recover  the  highest 
proven  value  of  the  cotton,  but  interest  on  that  highest  proven 
tahie  also,  from  the  time  of  the  conversion.  The  Code  does 
not  declare  that  the  plaintiff  shall  recover  interest  on  the 
proven  value  of  the  property  as  part  of  his  damages ;  that 
may  have  been  intentionally  omitted,  in  view  of  the  fact 
that  the  plaintiff  was  not  confined  to  the  proven  value  of 
the  property  at  the  time  of  the  conversion,  but  was  al- 
lowed to  prove  its  highest  value  between  the  conversion  and 
the  trial.  In  other  cases  where  the  damages  are  to  be  in- 
creased by  the  addition  of  interest  it  is  so  expressly  declared. 

For  damages  arising  from  breach  of  contracts,  legal  inter- 
est is  allowed  thereon.  By  section  2494  of  the  Revised 
Code,  it  is  declared  that  "  In  all  cases  where  an  amount  ascer- 
tained, would  be  the  damages  at  the  time  of  the  breach,  it  may 
be  increased  by  the  addition  of  legal  interest  from  that  time,  till 
the  recovery.7'  This  shows  that  when  the  legislature  intended 
that  interest  should  be  allowed  on  verdicts  for  damages,  it  is 
expressly  so  declared  in  the  Code.  It  is  so  expressly  declared 
in  section  2497,  when  there  has  been  a  breach  upon  a  cove- 
nant of  warranty  of  title  to  land.  In  estimating  the  value 
of  the  cotton  converted  by  the  defendants  in  this  case,  the 
role  of  damages  as  prescribed  by  the  Code,  is  that  stated  by 
the  Court  to  the  j  ury ,  without  the  addition  of  interest.  As  the 
plaintiff  was  not  entitled  to  interest  as  part  of  his  damag& 
in  this  case,  the  judgment  of  the  Court  below  will  be  reversed 
unless  the  plaintiff  shall  write  off  from  the  verdict,  the  amount 
of  the  interest  specified  in  the  judgment  of  this  Court,  in  the 
remittitur  to  the  Court  below ;  in  the  event  of  his  doing  so, 
then  the  judgment  of  the  Court  below  will  stand  affirmed. 

Let  the  judgment  be  entered  to  that  effect  on  the  minutes 
of  the  Court. 
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James  A.  Moreland,  in  right  of  his  wife,  d  aL,  plaintiffs 
in  error,  vs.  Ambrose  Hunley,  defendant  in  error. 

1.  Nettles,  in  1841,  in  Alabama,   by  deed  of  gift,  conveyed  to  his 
,  daughter,  Mrs.  Harrington,  certain  slaves,  "  to  have  said  negroes  and 

their  increase,  unto  her  and  her  children,  free  from  the  control  of  her 
huBband,  and  from  all  liability  to  the  payment  of  any  of  the  debts  of 
her  said  husband:"  Held,  that  Mrs.  Harrington,  at  common-law, took 
only  a  life- estate  in  said  slaves,  remainder  to  her  children. 

2.  Where  all  the  evidence  was  fully  considered  and  passed  upon  by  the 
jury,  and  the  Judge  below  refused  to  grant  a  new  trial  upon  any  ground 
connected  with  it,  but  granted  a  new  trial  solely  upon  an  erroneous 
construction  of  a  deed  of  gift,  the  granting  of  the  new  trial  will  be 
reversed. 

Trover.  Motion  for  new  trial.  Decided  by  Judge  Wor- 
rill.     Harris  Superior  Court.    October  Term,  1867. 

Moreland,  in  right  of  his  wife,  who  was  Caroline  Harring- 
ton, and  as  prochien  ami  of  Joseph  D.  and  William  Har- 
rington, brought  an  action  of  trover  against  Ambrose 
Hunley  to  recover  certain  slaves,  valued  at  $4,100.00,  and 
their  hire  since  1842.  The  writ  was  filed  in  September, 
1857. 

Moreland  and  William  Harrington  died.  Mrs.  Harring- 
ton being  still  a  minor,  Isham  S.  Helton  was  made  guardian 
for  her  and  said  other  minors,  by  the  Court  of  Ordinary  of 
Carroll  county,  Georgia,  and  William  B.  Harrington  was 
made  administrator  of  the  estate  of  William  Harrington, 
and  said  guardian  and  administrator  became  parties  plaintiff. 

At  April  Term,  1860,  the  case  was  tried  on  the  appeal. 

The  plaintiff  read  in  evidence  the  letters  of  guardianship 
of  said  Helton,  and  the  following  deed  of  gift : 

"  State  of  Alabama,  Chambers  County.  To  all  men  to 
whom  these  presents  shall  come,  Grreeting:  Know  ye,  that  I, 
Samuel  M.  Nettles,  of  the  county  and  State  aforesaid,  for  and 
in  consideration  of  the  love  and  affection  which  I  have  for 
my  daughter,  Martha  A.  Harrington,  and  also  for  other 
divers  causes  moving  me  thereto,  have  this  day  given  and 
granted,  and  by  these  presents  do  give  and  grant,  unto  my 
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said  daughter,  the  following  property,  to-wit:  one  negro 
woman,  Jenny,  about  twenty  years  old,  and  her  two  children, 
Mariah  and  Rhoda,  to  have  said  negroes  and  their  increase, 
unto  her,  my  said  daughter/  and  to  her  children,  free  from 
the  control  of  her  husband  and  from  all  liability  to  the  pay- 
ment of  any  of  the  debts  of  her  said  husband. 

"  In  testimony  whereof  I  have  hereto  set  my  hand  and 
seal  this,  the  sixth  of  November,  1841. 

Test:  SAMUEL  M.  NETTLES,  [seal.] 

Ezekiel  Ward, 
George  W.  Lyebs. 

The  plaintiff  then  proved  that  these  minors,  plaintiffs, 
were  the  children  of  Martha  A.  Harrington,  the  daughter  of 
said  Nettles,  that  the  negroes  (or  some  of  them)  mentioned  in 
said  deed  had  been  in  possession  of  defendant  since  1841  or 
1842,  that  those  which  he  had  were  worth  $4,300.00,  and 
closed. 

The  defendant  read  in  evidence  a  bill  of  sale,  made  in 
Chambers  county,  Alabama,  on  the  24th  of  January,  1842, 
in  presence  of  Cyrus  White  and  said  Ezekiel  Ward,  by  which 
said  Samuel  M.  Nettles,  William  Harrington  and  Martha 
Ann  Harrington,  conveyed  said  slaves  to  defendant  with  a 
warranty  of  title. 

It  was  then  shown  that  at  the  date  of  the  first  and  second 

papers  Samuel  M.  Nettles  was  largely  indebted  to  various 

persons,  among  whom  was  defendant ;  that  he  owed  defendant 

say  $1000.00  for  some  land,  and  said  conveyance  of  these 

slaves  to  him  was  in  payment  of  that  debt.     The  defendant 

showed  that  at  the  date  of  the  gift  Nettles  was  embarrassed 

by  judgments,  etc.,  and  contended  that  this  gift  was  made  to 

hinder,  delay,  and  defraud  his  creditors.     His  witnesses, 

however,  admitted  that  after  paying  all  his  debts  Nettles  had 

a  negro  man,  Hope,  worth  about  $1200.00,  some  land  worth 

about  $800.00,  and  perhaps  $500.00  worth  of  other  property. 

There  was  also  some  testimony  as  to  the  value  of  the  slaves. 

On  the  other  hand,  the  plaintiff's  witnesses  testified  that 

though  heavily  indebted  at  the  date  of  the  gift,  yet  Nettles 
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had  property  more  than  sufficient  to  pay  his  debts,  that  he 
did  pay  them,  and  had  Hope  and  his  land,  etc.,  left,  (one 
witness  saying  this  residuum  was  worth  $3500.00  ;)  that  the 
gift  by  Nettles  to  his  daughters  was  made  to  keep  her  hus- 
band from  spending  the  property,  and  that  defendant  took 
his  bill  of  sale  with  full  knowledge  of  the  deed  of  gift. 

For  the  points  made  during  the  progress  of  the  case  see 
the  motion  for  a  new  trial.  The  verdict  was  for  $4300.00 
for  the  plaintiffs.  The  defendant  moved  for  a  new  trial  upon 
the  grounds,  1st  and  2d,  That  the  verdict  was  contrary  to 
the  evidence,  the  charge  of  the  Court,  etc.  3d,  Because  the 
Court  erred  in  declining  to  charge  the  Jury  as  requested  by 
defendant's  attorneys,  in  writing,  that  if  said  deed  of  gift 
was  not  fraudulent  and  void,  and  was  good  and  valid  for 
any  purpose,  then  it  conveys  the  entire  title  to  the  negroes  to 
Mrs.  Harrington,  and  her  children  took  no  interest  under  it, 
and  the  plaintiffs  cannot  recover,  and  further  that  plaintifls 
have  no  title  and  cannot  recover.  4th,  Because  the  Court 
erred  in  this,  that  during  the  progress  of  the  trial  defendant's 
counsel  made  the  point  that  said  deed  of  gift  conveyed  no 
title  to  plaintiffs,  and  that  they  could  not  recover  under  it, 
which  was  overruled  by  the  Court.  5th,  Because  the  Court 
erred  in  declining  to  give  the  following  in  charge  to  the  jury, 
as  requested  in  writing  by  defendant's  counsel ;  that,  if  the 
proof  shows  the  contract  (deed  of  gift,)  to  have  been  made 
in  the  State  of  Alabama,  and  with  intent  to  hinder  or  delay 
creditors,  then  the  laws  of  Alabama  will  control  the  same, 
and  that  although  the  defendant  may  have  had  notice 
of  the  said  voluntary  conveyance  by  said  deed  of  gift,  still 
if  defendant  afterwards  purchased  said  negroes  for  a  valuable 
consideration  he  is  not  affected  by  such  notice  of  said  volun- 
tary conveyance.  6th,  Because  the  Court  erred  in  admitting 
in  evidence  the  letters  of  guardianship  granted  in  Carroll 
county,  Georgia,  to  Isham  S.  Helton.  7th,  Because  the 
Court  erred  in  granting  the  order  for  plaintiffs  to  substitute 
the  name  of  the  guardian  as  plaintiff  in  place  of  the  next 
friend  by  whom  suit  was  instituted,  and  who  had  died. 

This  motion  remained  in  statu  quo  till  April  Term,  1867, 
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when  said  defendant  amended  his  said  motion  as  follows: 
8th,  Because  since  the  trial  of  said  cause  the  slaves  for  which 
said  suit  was  brought  have  been  emancipated  by  the  Govern- 
ment, and  that  all  property  in  them  has  been  destroyed,  and 
without  the  fault  of  the  defendant  in  said  action;  and 
defendant  alleges  that  if  allowed  a  new  trial  he  will  be  able 
to  prove  by  his  own  testimony  that  he  purchased  said  negroes 
and  paid  a  full  and  fair  price  for  them,  and  bona  fide  believed 
he  had  a  good  title  to  them,  and  held  them  in  good  faith  as 
his  own  property. 
The  Court  granted  a  new  trial,  and  this  is  assigned  as  error. 

G.  J.  Wright,  D.  P.  Hill,  Mullins,  for  plaintiffs  in  error. 
Moblet,  Ingraham  &  Ramsey,  for  defendant  in  error. 

Harris,  J. 

1.  The  new  trial  granted  by  the  Judge  below  was  evidently 
upon  the  sole  ground  that  the  deed  of  Nettles  made  in  Cham- 
bers county,  Alabama,  conveyed  in  the  habendum  an  estate 
to  the  children  of  Mrs.  Harrington  inconsistent  with  that 
given  to  Mrs.  Harrington  in  the  premises. 
In  this  interpretation  of  the  deed  of  Nettles,  we  think 
.  there  was  error.      The  words  of  conveyance  are,  "  do  give 
and  grant  unto  my  said  daughter  a  negro  woman  and  her 
children,  to  have  said  negroes  and  their  increase  vmio  my  said 
daughter  and  her  children,  free  from  the  control  of  her  hus- 
band, and  from  all  liability  to  pay  aqy  of  the  debts  of  said 
husband." 

To  vest  at  common-law  a  fee  simple  estate  in  Mrs.  Har- 
rington, the  words  "  and  to  her  heirs  "  were  essential ;  with- 
out  them,   by   the  uniform   adjudications  of  the   English 
Courts,  she  could  only  have  taken  an  estate  for  life.      Did 
she  take  more  by  the  deed  in  this  case?     No  statute  of  Ala- 
bama has  been  shown,  or  decision  of  her  highest  Court 
referred  to,  which  will  authorize  us  to  assume  that  the  princi- 
ples of  the  common-law  have  been  altered  by  or  departed  from 
in  that  State.     The  common-law  of  necessity,  then,  furnishes 
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the  only  rule  for  the  interpretation  of  instrumento  made  in 
other  States.  Controlled  by  its  familiar  principles,  we  are 
constrained  to  hold  that,  under  the  deed  of  Nettles,  that  Mrs. 
Harrington  took  a  life  estate  only  in  the  slaves,  remainder  to 
her  children. 

If  this  reasoning  is  correct,  it  is  impossible  that  there  can 
be  any  inconsistency  of  estates,  as  supposed  by  the  Judge 
below. 

2.  The  whole  testimony  in  the  cause  seems  to  have  been 
fully  considered  and  passed  upon  by  the  jury,  and  the  Judge 
having  refused  to  grant  the  new  trial  upon  any  ground  con- 
nected with  it,  but  only  upon  the  law  point  which  we  have 
just  disposed  of,  we  think  that  this  old  litigation  should  be 
arrested,  and  accordingly  reverse  the  judgment,  granting  a 
new  trial. 


Martha  Bivins,  plaintiff  in  error,  vs.  Jambs  H.  Bivins, 

defendant  in  error. 

A  bill  filed  against  a  defendant  to  require  him  to  execute  a  t%]&.to  land 
upon  the  ground  of  fraudulent  procurement  of  the  title  thereto,  in  his* 
own  name,  is  not  such  a  suit  respecting  titles  to  land,  as  will  give 
jurisdiction  to  the  Court  in  the  county  where  the  land  lies,  where  the 
defendant  resides  in  a  different  county.  In  such  a  case  the  defendant 
must  be  sued  in  the  county  where  he  resides. 

Equity.  Jurisdiction.  Demurrer.  Decided  by  Judge 
Worrill.     Schley  Superior  Court.     October  Term,  1867. 

The  averments  of  this  bill,  which  are  necessary  to  an 
understanding  of  the  decision,  are  but  few. 

Mrs.  Bivins  averred  that  James  H.  Bivins,  of  the  County 
of  Taylor,  had  by  fraud,  (stating  the  facts  upon  which  the 
charge-of  fraud  was  based,)  obtained  title  in  himself  to  car- 
tain  valuable  lands,  which  were  situated  in  Schley  county, 
when  in  fact  he  should  have  taken  the  title  to  her.  Her 
prayer  was  that  he  should  be  made  to  convey  said  lands  to 
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her.  The  bill  was  demurred  to  upon  the  ground  that,  it 
appearing  by  the  bill  that  the  defendant  resided  in  Taylor 
county,  and  nothing  being  averred  to  give  jurisdiction  to 
Schley  county,  except  the  bare  fact  that  the  land  was  in 
Schley  county,  the  Superior  Court  of  Schley  county  had  no 
jurisdiction  over  the  case. 

The  demurrer  was  sustained,  and  this  is  complained  of 
here. 

Blanford  &  Miller,  B.  Hill,  for  plaintiff  in  error, 
cited  Smith  vs.  Bryan,  34th  Ga.  R.,  53 ;  18th  Ga.  R.,  719, 
368. 

Edwards  &  Holsey,  S.  Hall,  for  defendants  in  error, 
cited  Penn  vs.  Ld.  Baltimore,  2  W.  &  T's.  L.  cases,  p.  2d, 
p.  308,  Adams  vs.  Lamar,  8th  Ga.  R.,  83,  Code,  sections 
3032,  4125,  and  Smith  vs.  Bryan,  34th  Ga.  R.,  59. 

Warner,  J. 

The  error  assigned  to  the  judgment  of  the  Court  below  in 
this  case  is,  in  sustaining  the  demurrer  to  complainant's  bill, 
and  dismissing  the  same  for  want  of  jurisdiction. 

The  bill  was  filed  in  the  county  of  Schley,  alleging  that  the 
defendant  had  fraudulently  procured  the  title  to  certain  lands, 
situated  in  the  last  named  county,  to  be  taken  in  his  own 
name,  praying  that  he  might  be  decreed  to  convey  the  same 
to  the  complainant,  and  account  for  the  rents  and  profits 
thereof.  It  appeared  on  the  face  of  the  bill  that  the  defen- 
dant resided  in  the  county  of  Taylor.  It  is  contended  that 
the  Superior  Court  of  Schley  county  had  jurisdiction  under 
that  clause  of  the  Constitution,  whteh  declares  that  a  all 
cases  respecting  titles  to  land  shall  be  tried  in  the  county 
where  the  land  lies,"  that  this  case  was  "  respecting  title  to 
land/'  The  object  of  this  bill,  as  we  understand  it,  was  for 
the  purpose  of  obtaining  a  title  to  land,  rather  than  to  try, 
or  litigate  that  title ;  neither  the  possession,  or  the  right  of 
possession  to  the  land  in  Schley  county,  was  involved.  The 
question  presented  by  the  record  in  this  case,  comes  fully 
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within  the  decision  of  this  Court,  in  Smith  vs.  Bryan,  34th 
Ga.  Rep.,  59,  and  must  be  controlled  by  it.  Let  the  judgment 
of  the  Court  below  be  affirmed. 


William  Douherty  et  al.,  plaintiff*  in  error,  vs.  Seaborn 

Jones  et  al.,  defendants  in  error. 

1.  While  a  Judge  of  the  Superior  Court  may,  either  in  term  or  vacation, 
upon  application  by  either  of  the  parties  litigant,  appoint  an  auditor, 
still  the  assent  of  the  parties  is  necessary  to  a  reference  of  the  matters 
in  dispute  to  such  auditor,  as  also  the  appointment  of  the  particular 
person  as  auditor.  An  auditor  so  appointed,  upon  reasonable  notice 
to  the  parties  of  when  and  where  he'  will  sit  to  hear  the  evidence  of 
the  parties  and  investigate  their  accounts,  may  proceed  and  report  the 
result  of  his  scrutiny  to  the  Court.  When  the  Judge  below  appointed 
an  auditor,  when  one  party  objected  to  the  appointment  and  to  the 
person  appointed,  he  erred. 

2.  General  observations  as  to  the  appointment  of  masters  in  chancery, 
their  duties,  etc. 

8.  A  motion  to  remove  a  receiver  was  properly  refused,  when  he  had 
had  no  reasonable  notice,  in  writing,  of  such  motion.  He  was  entitled 
to  such  notice,  in  writing,  specifically  setting  forth  the  grounds  for  the 
motion. 

Equity.     Appointment  of  auditor,  etc.     By  Judge  Wor- 
rill.     Muscogee  Superior  Court.      November  Term,  1866. 

On  the  24th  of  August,  1846,  Daniel  McDougald  conveyed 
to  Seaborn  Jones  and  Robert  B.  Alexander  a  large  number 
of  city  lots  in  Columbus,  Georgia,  and  various  other  lota  of 
land  elsewhere,  and  divers  stocks  and  choses  in  action,  in 
trust :  first,  to  sell  said  property  and  collect  said  assets,  and 
to  pay  themselves  and  such  attorneys  or  solicitors  as  they 
might  need  in  carrying  out  the  trust ;  second,  to  pay  off  all 
debts  or  claims  against  him,  upon  condition  that  the  holders 
should,  within  six  months,  give  him  a  full  release ;  and  lastly, 
the  residuum  was  to  go  equally  to  such  creditors  as  would 
not  give  such  releases.     All  his  endorsers  or  securities, 
by  paying  the  debts  for  which  they  were  such  and  filing 
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releases,  could  come  into  said  second  class.      If,  after  paying 
all,  anything  remained,  it  was  to  be  repaid  to  McDougald. 

The  trustees  accepted  the  trust,  and  Alexander  died.  They 
had  never  taken  the  property  into  possession,  but  Mc- 
Dougald kept  it  and  received  its  rents  and  profits  till  his 
death,  and  now  his  heirs  have  it.  William  Dougherty, 
in  behalf  of  himself  and  other  creditors,  filed  a  bill  against 
Seaborn  Jones,  Mrs.  McDougald,  etc.,  praying  that  all  of 
said  property  should  be  put  into  possession  of  a  receiver.  A 
receiver  was  appointed  and  took  the  property  into  possession. 
He  afterwards  married  Mrs.  McDougald  and  administered 
on  the  estate  of  McDougald. 

Under  an  order  of  the  Court,  he  reported  to  the  Court  the 
status  of  the  property  in  his  hands,  reporting  both  as 
receivef  and  as  administrator.  The  Court  ordered  that  he 
should  hold  all  of  the  property  covered  by  the  deed,  iu  his 
capacity  as  receiver. 

Thereupon,  at  November  Term,  1866,  Barnard  Hill  pre- 
eented  an  execution  in  his  favor,  against  the  administrator  of 
McDougald,  and  Mrs.  McDougald's  execution  against  the 
estate  which  was  in  lieu  of  dower,  (and  an  execution  in  favor 
of  the  Central  Bank  transferred  to  Duncan  McDougald, 
which  execation  was  obtained  in  the  lifetime  of  Daniel 
McDougald,  were  also  presented,)  with  a  petition  that  they 
be  paid  bj  said  receiver  out  of  the  funds  in  his  hands  as 
such. 

To  this  Dougherty,  for  himself  and  the  other  creditors, 
objected. 

Said  movants  then  prayed  the  Court  to  order  the  receiver 
to  sell  all  of  the  property  in  his  hands,  to  which  there  was 
no  conflicting  claims,  and  bring  the  money  into  Court,  and 
also  to  appoint  an  auditor  to  audit  all  the  claims  against  the 
estate  of  Daniel  McDougald,  and  report  thereon.  To  this 
Dougherty,  for  himself  and  said  other  creditors,  objected 
upon  the  ground  that  a  number  of  causes  were  pending  in 
equitv  and  at  law  in  that  Court  against  said  estate,  in  favor 
of  various  parties,  some  of  whom  were  dead  and  unrepre- 
sented, which  causes  involved  large  amounts. 
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The  Court  overruled  the  objections  and  granted  the  orders 
as  prayed  for. 

Then  Dougherty  showed  that  Billings,  the  receiver,  had 
married  Mrs.  McDougald,  who  was  trying  to  get  the  funds 
applied  to  the  payment  of  her  debts,  and  that  he  was  also 
McDougald's  administrator,  and  because  said  interests  and 
trusts  were  conflicting,  he  prayed  that  Billings'  appointment 
be  vacated  and  that  another  receiver  be  appointed.  This 
motion  the  Court  refused  to  grant. 

Thereupon  Dougherty  sued  out  his  writ  of  error,  com- 
plaining at  the  order  for  sale  and  the  appointment  of  the 
auditor,  and  at  the  refusal  of  the  Court  to  appoint  another 
receiver  in  lieu  of  Billings. 

(The  argument  of  this  case  was  stopped  by  the  Court  call- 
ing attention  to  Vanduzer,  administrator,  vs.  McMillan, 
decided  at  this  Term.) 

* 

William  Dougherty,  for  plaintiffs  in  error. 

B.  Hill,  Peabody  &  Branner,  for  defendants  in  error. 

Harris,  J. 

Barnard  Hill,  Esq.,  one  of  the  attorneys  at  law  of  the 
administrator  of  the  estate  of  Daniel  McDougald,  deceased, 
with  other  creditors  of  the  estate,  all  of  whose  claims  accrued 
since  the  death  of  intestate,  by  petition  to  the  Superior  Court 
presented  their  demands,  and  prayed  that  the  Court  would 
order  them  to  be  paid  out  of  the  funds  in  the  hands  of  the 
receiver,  who  had  collected  in  the  assets  of  McDougald, 
which,  by  a  deed  made  by  him,  had  long  previously  to  this 
application  been  assigned  for  the  benefit  of  his  then  existing 
creditors. 

The  plaintiffs  in  error  in  behalf  of  themselves  and  other 
creditors  named  in  the  deed  of  assignment,  alleging  the  insuf- 
ficiency of  the  funds  in  the  hands  of  the  receiver  to  pay  their 
claims,  resisted  this  application,  as  also  that  for  the  appoint- 
ment by  the  Court  of  an  auditor  to  whom  the  petition  should 
be  referred,  with  directions  to  report  thereon.    Against  their 
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objections  to  the  appointment  of  an  auditor,  and  without 
their  assent  to  the  person  named,  the  Judge  appointed  an 
auditor,  and  to  him  referred  the  claims  of  the  creditors  under 
the  deed  of  assignment,  as  also  of  the  creditors  petitioning  as 
stated. 

1.  Daring  the  present  term  of  this  Court  the  case  of  \Ym. 
T.  Vanduzer,  administrator  of  Ira  Christian,  vs.  Robert 
McMillan,  from  Elbert  county,  involving  the  identical  ques- 
tion again  presented,  was  full;  considered  and  determined.  I 
mean  tbe  question  of  the  authority  of  the  Court  to  appoint,  of 
his  own  discretion  and  of  his  own  will,  an  auditor.  In  that 
case  this  Court  held  that  whilst  the  Judge  of  the  Superior 
Court,  either  in  term  or  vacation,  upon  the  application  of 
either  of  the  parties  litigant,  might  appoint  an  auditor,  still 
the  assent  of  the  reference  of  the  matters  in  controversy  to 
in  auditor,  as  also  to  tbe  person  appointed,  was  necessary, 
tliat  such  auditor  so  appointed  might  proceed  upon  reasonable 
notice  to  the  parties  of  the  time  and  place,  when  and  where 
he  would  sit,  to  hear  the  evidence  of  the  parties,  investigate 
their  accounts,  and  report  the  result  of  his  scrutiny  to  tbe 
Court. 

The  decision  in  the  case  referred  to  must  control  our  judg- 
ment here.  We  therefore  rule  that  the  Judge  below  erred  in 
appointing,  as  be  did,  an  auditor  againat  the  objections  of  the 
plaintiffs  in  error,  and  without  their  consent  to  the  person  so 
appointed. 

2.  By  section  4143,  Irwin's  Code,  the  Judge  of  the  Supe- 
rior Court,  (who  by  our  peculiar  system  is  both  a  common- 
law  Judge  and  a  Chancellor,)  may  appoint  a  master  in  chan- 
cery for  his  circuit.  This  should  be  by  an  order  of  Court, 
entered  on  its  minutes,  and  the  master  so  appointed  should 
be  sworn  to  discharge  with  fidelity  tbe  duties  of  his  office ; 
and  if  monies  should  be  placed  in  his  hands  until  the  final 
decree  of  the  Court,  bond  and  security  may  be  required  of 
Bach  officer.  In  thus  indicating  what  should  be  done  in  the 
appointment  of  this  officer,  we  would  not  be  understood  as 
deciding  that  our  Code  has  thus  prescribed  ;  we  simply  point 
out  the  course  of  procedure  which  obtains  elsewhere,  and 
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especially  of  the  Courts  from  which  we  have  derived  our 
chancery  practice. 

To  a  master  in  chancery,  appointed  under  this  section,  the 
Court  may  refer  icith&ut  the  consent  of  parties  such  matters  of 
account  as  are  complicated  in  their  nature,  as  also  questions 
arising  from  the  matters  of  fact  investigated.  Before  this 
officer  of  the  Circuit  parties  and  witnesses  may  be  called,  on 
reasonable  notice  to  them,  to  attend  him  at  the  place  of  hold- 
ing our  Superior  Court  in  the  county  in  which  the  litigation 
is  pending,  and  then  and  there  may  contest  each  others  claims. 
When  an  investigation  shall  have  been  made,  the  master 
in  chancery  should  make  a  report  in  writing  upon  the  mat- 
ters submitted  or  involved,  and  it  should  be  by  him  filed  in 
the  office  of  the  clerk  of  the  Superior  Court  a  sufficient 
length  of  time,  to  be  judged  of  by  the  Court,  before  the  next 
ensuing  term  of  Court,  so  as  to  enable  either  of  the  parties 
to  make  their  exceptions  in  writing  specifically  to  any  part 
of  such  report,  that  they  may  be  finally  disposed  of  during 
the  term  next  succeeding  the  filing  of  the  master's  report. 
We  do  not  design  to  impose  the  views  expressed  as  formulas 
to  be  rigidly  observed  in  the  Superior  Courts,  and  by  those 
acting  in  subordination  to  them,  but  simply  as  general  rales 
which  should  be  conformed  to,  unless  it  should  be  made  to 
appear  that  injustice  or  great  inconvenience  would  result 
from  such  conformity. 

3.  The  bill  of  exceptions  presents  as  another  ground  of 
error,  the  refusal  of  the  Court  below  to  dismiss  the  receiver 
appointed  under  the  assignment  of  McDougald,  upon  motion. 
The  plaintiffs  in  error  had  given  no  notice  whatever  to  the 
receiver  of  such  intended  motion.  We  think  the  Judge  did 
not  err  in  refusing  to  hear  a  motion  thus  made.  The 
receiver  should  have  had  reasonable  notice  in  writing  of 
such  intended  motion,  and  the  grounds  upon  which  his 
removal  is  sought  specifically  set  out  in  such  written  notice. 

The  judgment  of  the  Court  is  reversed  on  the  first  ground. 
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James  6.  Smith,  executor  of  Elias  D.  Hines,  deceased' 
plaintiff  in  error,  vs.  Elijah  Rosser,  defendant  in  error. 

When  a  bill  was  filed  by  the  legatees  under  the  will  of  a  testatrix,  against 
the  defendant  as  executor  thereof,  to  account  for  the  value  of  certain 
slates  held  by  him  as  such  executor,  and  upon  the  trial  of  the  cause, 
in  October,  1859,  it  was  shown,  that  one  of  the  slaves  died  without 
any  fault  of  the  defendant :  Held,  that  the  defendant  was  not  liable  as 
executor,  for  the  value  of  such  dead  slave,  that  the  loss  of  the  slave  by 
the  act  of  God,  should  fall  upon  the  estate  of  the  testatrix,  and  not 
upon  the  defendant  as  executor ;  there  not  being  sufficient  evidence  in 
the  record  to  show  such  a  tortious  conversion  of  the  slave  prior  to  his 
death,  by  the  defendant  as  such  executor,  as  would  make  him  liable 
for  his  value. 

Equity.  Motion  for  new  trial.  Tried  before  Judge 
Worrill.     Harris  Superior  Court.     October  Term,  1859. 

This  case  was  returned  to  Macon  Term,  1860,  but  by  the 
death  of  Hines  was  continued,  till  at  this  term  his  executor 
was  made  a  party.  Elijah  Rosser  and  his  wife,  (formerly 
Nancy  E.  E.  George,)  Roland  Hines  and  his  brothers  and 
asters,  Elizabeth,  Lamech,  Augusta,  Mary,  Josephus,  Henry, 
and  Nancy,  all  children  of  Lamech  Hines,  by  their  bill 
averred  as  follows:  On  the  28th  of  February,  1828,  Nancy 
Hines  executed  her  last  will  and  testament  containing  the 
following  devises : 

Item  1st,  I  give  and  bequeath  unto  my  son,  Elias  D. 
Hines,  a  negro  woman  by  the  name  of  Sarah,  and  a  boy 
by  the  name  of  Richard,  and  also,  one  bed  and  furniture, 
to  him  and  his  heirs  forever. 

Item  2d.  I  give  and  bequeath  unto  the  legitimate  heirs  of 
son  Lamech  H.  Hines,  a  negro  man  by  the  name  of  Bob,  and 
a  negro  girl  by  the  name  of  Betty,  and  also  one  bed  and  fur- 
niture, and  my  desiVe  is  that  the  property  in  this  second  item 
shall,  in  nowise,  be  considered  the  property  of  said  Lamech 
H.  or  at  any  future  period  be  subject  to  the  payment  of  his 

debts  or  contracts. 
Item  3d.  I  give  and  bequeath  unto  my  grand-daughter, 

jtfancy  Elizabeth  E.  George,  a  negro  girl  by  the  name  of  Lu- 
cy, and  also  one  bed  and  furniture,  and  do  hereby  appoint 
24 
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my  son  Elias  D.  Hines,  hen  testamentary  guardian,  who  shall 
keep  the  property  in  this  item  mentioned,  as  guardian  afore- 
said, until  the  said  Nancy  Elizabeth  E.  George  marries,  or 
arrives  at  the  age  of  twenty-one  years. 

Item  4th.  My  will  and  desire  further  is  that  if  the  said 
Elias  D.  Hines  should  die  without  issue,  or  the  said  Nancy 
Elizabeth  E.  George  should  die  without  issue,  or  all  the  legit- 
imate heirs  of  the  said  Lamech  H.  Hines,  should  die  without 
issue,  then  and  in  that  event,  the  legacy  hereinbefore  given 
and  bequeathed  to  the  legatees  so  dying,  shall  vest  in  and  be 
equally  divided  between  the  surviving  legatees  hereinbefore 
mentioned.  The  balance  of  the  will  appointed  Eliaa  D. 
Hines  her  executor, — authorized  the  payment  of  her  debts 
and  "  the  residue,  if  any,  to  be  equally  divided  among  the 
legatees  above  named/' 

In  1842,  testator  died,  leaving  said  will  and  an  estate  of 
lands,  negroes,  horses,  mules,'  stock,  money,  notes,  furniture, 
etc.,  to  be  disposed  of  under  said  will.  Elias  D.  Hines  quali- 
fied as  such  executor,  and,  as  such,  took  into  his  possession 
all  of  said  estate.  Twelve  years  before  the  death  of  testator, 
said  Sarah  bore  a  boy  child  named  Bose,  and  two  years  after 
a  girl  child  named  Ann.  These  two  negroes  are  worth 
$2000.00,  and  their  hire  is  worth  $200.00  per  annum,  and 
said  Elias  D.  Hines  took  them  as  such  executor — has  held 
them  for  eleven  years,  appropriating  the  proceeds  of  their 
labor  to  his  own  use. 

Testator,  shortly  before  her  death,  paid  $450.00  to  one 
Cochran  to  and  for  the  use  of  Elias  D.  Hines  to  pay  in  part 
for  the  land  on  which  he  lives,  and  in  her  lifetime  requested 
Hines  to  convey  half  of  it  to  her,  but  he  failed  to  do  so.  As 
Such  executor,  he  took  possession  of  three  mules  belonging  to 
said  estate,  worth  $300.00,  and  a  bed  and  furniture  belong- 
ing to  Lamech  Hines'  heirs,  etc.,  and  has  converted  the 
same  to  his  own  use. 

This  bill  was  filed  against  the  defendant  as  executor,  and 
the  prayer  of  the  bill  was  for  discovery,  account  and  settle- 
ment. 

By  his  answer,  the.  defendant  admitted  all  the  forgoing 
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statements  with  the  following  exceptions :  He  said  the  bed 
and  furniture  intended  for  and  going  to  Lamech  Hines'  heirs 
was  delivered  to  him  in  Jasper  county  in  the  lifetime  of  tes- 
tator; he  bought  the  land  from  Cochran  with  his  own,  and 
not  with  the  testator's  money ;  and  further,  he  pleads  to  this 
the  statute  of  frauds  and  statute  of  limitations — the  mules 
were  his,  and  never  were  hers;  Sarah  was  held  by  him,  not 
under  the  will,  but  by  virtue  of  a  parol  gift  from  testator  be- 
fore she  made  the  will ;  he  had,  by  virtue  of  said  gift,  had 
exclusive  control  of  and  title  to  her  always  since  said  gift, 
and  that  her  children,  Bose  and  Ann,  were  born  his  slaves, 
and  neither  they  nor  their  mother  passed  under  said  will. 
Further,  on  this  last  point,  Bose  died  in  1850,  by  sickness 
and  without  his  fault;  and  that  he  had  delivered  to  said 
Lamech  Hines,  as  guardian  of  his  children,  all  the  property 
coming  to  them,  and  had  fully  settled  up  said  estate  as  ap- 
peared by  his  exhibited  returns,  showing  only  a  balance  of 
$76.43  (besides  the  specific  legacies)  after  paying  debts,  etc., 
and  lastly,  that  said  Lucy  also  died  soon  after  said  will  was 
made,  and  long  before  the  death  of  the  testator ;  and  against 
all  these  claims  he  plead  the  statute  of  limitations.  Before 
trial,  defendant  moved  to  dismiss  the  bill  for  want  of  equity, 
which  motion  was  overruled.  Upon  these  various  issues  there 
was  much  evidence  showing  that  the  testator  and  this  defend- 
ant had  lived  together  in  Jasper  county,  Georgia,  before  and 
when  the  will  was  made ;  he  moved  to  Harris  county,  Geor- 
gia, and  testator  there  lived  with  him  till  he  was  married, 
and  then  .on  the  same  lot  two  or  three  hundred  yards  only 
from  him ;  he  managed  the  farm  and  all  the  property  all  the 
time,  and  the  point  of  difficulty  was  whether  he  was,  during 
his  mother's  life,  holding  the  negroes  for  her,  and  after  her 
death,  under  her  will,  or  whether,  as  he  asserted,  he  held  the 
property,  about  which  the  dispute  was,  as  his  own,  and  inde- 
pendently of  said  will.  A  more  particular  statement  of  the 
evidence  is  unnecessary. 

The  charge  of  the  Court  does  not  appear  by  the  record. 
The  verdict  was  against  the  defendant  for  costs  and  $858.4 
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in  favor  of  Lamech  Hinesf  children  and  for  $965.73  in  favor 
of  Elijah  Rosser.  „ 

The  defendant  moved  for  a  new  trial  upon  the  grounds 
that  the  verdict  was  contrary  to  the  evidence,  etc,  and  that 
the  Court  erred  in  overruling  the  motion  to  dismiss  the  bill 
for  want  of  equity ;  in  refusing  to  charge  as  requested,  as  fol- 
lows: 1st.  "  If  the  jury  believe  that  the  boy  Bose  died  by 
the  act  of  God,  and  without  any  fault  of  defendant,  and  if 
complainants  made  no  claim  on  defendant  for  him,  and  if 
defendant,  in  good  faith,  believed  said  boy  was  his,  and  as 
such,  retained  possession  of  him  till  his  death,  then  defend- 
ant is  not  liable  for  the  value  of  said  boy.  2d.  If  the  jury 
believe,  from  the  evidence,  that  there  was  a  contract  in  refer- 
ence to  the  land — that  defendant  was  to  make  titles  to  Nancy 
Hines  for  a  portion  of  it,  then  such  contract  would  be  void 
under  the  statute  of  frauds,  and  complainants  cannot  recover 
for  that  item.  3d.  If  the  jury  believe,  from  the  evidence, 
that  any  money  was  advanced  by  Nancy  Hines  to  defendant, 
and  if  they  further  believe  that  four  years  elapsed  from  the 
time  it  was  advanced  to  the  death  of  Nancy  Hines,  then  the 
claim  for  the  same  on  the  part  of  Nancy  Hines,  was  barred 
in  her  lifetime  by  the  statute  of  limitations,  and  complainants 
cannot  recover.  If  the  jury  believe  that  Lamech  Hines  was 
guardian  for  his  children,  appointed  in  the  State  of  Alabama 
and  knew  the  terms  of  the  will  and  the  facts  connected  with 
the  same,  and  allowed  more  than  four  years  to  elapse  before 
bringing  suit,  then  the  claim  of  his  children  is  barred  by 
lapse  of  time  and  the  statute  of  limitations/' 

The  motion  for  new  trial  was  overruled,  and  this  is  as- 
signed as  error. 

Ingram  &  Russell,  for  plaintiff  in  error. 

William  Dougherty,  B.  H.  Hill  and  J.  N.  Eamset, 
for.  defendants  in  error. 
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Warneb,  C.  J. 

Thi9  was  a  bill  filed  by  the  legatees  under  the  will  of  the 
testatrix,  against  the  defendant  as  executor  thereof,  for  an 
account  of  the  property  of  the  testatrix  which  came  into  his 
bands  as  such  executor,  including  certain  negro  slaves.    The 
cause  was  tried  in  October,  1859,  and  a  verdict  found  for  the 
complainants.    A  motion  for  a  new  trial  was  made  in  the 
Court  below,  which  was  overruled,  to  which  the  defendant 
excepted,  and  now  assigns  the  same  for  error  here.     It  ap- 
pears from  the  record,  that  the  defendant  claimed  three  of 
the  negroes  in  controversy,  to- wife :   Sarah  and  her  two  chil- 
dren, Bose  and  Ann,  as  his  individual  property  under  a  parol 
gift  from  the  testatrix  in  her  lifetime,  and  had  retained  posses- 
sion of  3aid  negroes  under  said  gift  as  the  owner  thereof,  under 
a  bona  fide  claim  of  right,  and  title  thereto.    The  complainants 
insisted  that  the  parol  gift  of  Sarah  was  invalid,  and  that  the 
defendant  held  her  and  her  two  children  as  the  executor  of  the 
testatrix,  and  was  liable  to  account  therefor  as  such  executor. 
It  appears  that  Bose  died  from  sickness  in  1850,  without  any 
fault  or  neglect  of  the  defendant.    The  defendant  and  testa- 
trix lived  upon  the  same  lot  of  land,  and  he  managed  and 
controlled  her  property.     Upon  the  trial  the  counsel  for  the 
defendant  requested  the  Court  to  charge  the  jury  that  "  If 
they  should  believe  that  the  boy  Bose  died  by  the  act  of  God, 
and  without  any  fault  of  defendant,  and  if  complainants  made 
no  claim  on  defendant  for  him,  and  if  defendant,  in  good  faith, 
believed  said  boy  was  his,  and  as  such,  retained  possession  of 
him  till  his  death,  then  defendant  is  not  liable  for  the  value 
of  said  boy."     We  think  that  under  the  evidence  in  this 
record,  this  request  ought  to  have  been  given  in  the  charge  to 
the  jury.     If,  as  the  verdict  shows,  the  boy  Bose  was  the 
property  of  the  testatrix,  and  was  held  by  the  defendant  as 
her  executor,  and  while  in  his  possession  as  such,  he  died  by 
the  act  of  God,  the  loss  should  fall  upon  the  estate  of  the  tes- 
tatrix, and  not  upon  the  defendant ;  unless  by  some  tortious 
act  of  the  defendant  he  is  liable  to  account  for  his  value. 
The  assertion  of  title  to  the  property,  under  the  evidence  in 
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this  case,  is  not  such  a  tortious  act  as  would  make  him  liable 
to  the  complainants  as  executor  of  the  testatrix,  for  the  value 
of  the  boy ;  especially,  when  no  demand  had  ever  been  made 
Upon  him  for  his  value,  before  the  institution  of  this  suit 
The  principle  asserted  in  the  3023d  section  of  the  Revised 
Code  (although  not  declared  as  positive  law,  at  the  time  of 
this  trial)  is,  we  think,  a  sound  principle  applicable  to  the 
facts  of  this  case,  so  far  as  the  defendant's  liability  for  the 
value  of  the  boy  Bose  is  concerned. 

Let  the  judgment  of  the  Court  below  be,  reversed,  and  a 
new  trial  granted. 


Charles  A.  Taylor,  executor  of  James  N.  Taylor, 
plaintiff  in  error,  vs.  Martin  L.  Harp  and  William  B. 
Jones,  sheriff,  defendants  in  error. 

It  seems  that  injunction  should  not  be  granted  upon  allegations  resting 
on  information,  hearsay  and  belief  of  an  executor  unsupported  by  any 
personal  knowledge ;  certainly  not  unless  some  person  makes  affidavit 
as  to  the  facts,  from  his  knowledge. 

The  discretion  of  the  Judge  below  in  dissolving  this  injunction  having 
been  cautiously  and  properly  exercised,  the  judgment  is  affirmed. 

Equity.  Motion  to  dissolve  injunction.  Decided  by  Judge 
Vason.    Sumter  Superior  Court.    October  Term,  1867. 

James  N.  Taylor  sold  to  James  E.  Tooke  and  William  J. 
Tooke  certain  lands,  and  took  from  them  their  note  for 
$7,445.42,  as  part  of  the  purchase  money.  About  the  same 
time  he  bought  from  Harp  several  tracts  of  land,  and  gave 
Harp  in  payment  some  cash  and  his  note  for  $5,780.30. 

When  Taylor's  note  was  due  and  Harp  demanded  its  pay- 
ment, Taylor  said  he  could  not  pay  till  the  Tookes  paid  him. 
Harp  sued  Taylor  on  said  note,  and  to  be  prepared  to  meet 
it,  Taylor  sued  the  Tookes  on  thejr  note.  Harp  got  his 
judgment  in  the  Spring  of  1863,  and  Taylor  got  his  in  the 
fall  of  that  year.  The  stay-law  prevented  the  collection  of 
these  judgments. 
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Bat  Harp  wishing  his  money  (and  there  being  no  currency 
then  except  Confederate  currency)  told  Taylor  that  if  he 
would  take  Confederate  money  in  payment  from  said  Tookes, 
he.  Harp,  would  take  it  in  payment  of  his  judgment.  Implic- 
itly relying  upon  this  statement  and  promise  of  Harp,  Taylor 
immediately  went  to  the  Tookes  and  took  currency  from  them 
in  full  discharge  of  their  debt,  and  took  it  to  Harp  to  pay  him, 
but  Harp  would  not  take  it  The  judgment  against  the 
Tookes  was  perfectly  good,  and  was  collected  only  because  of 
said  promise  by  Harp,  and  by  his  refusal  to  take  it,  was 
wholly  lost  to  Taylor. 

Taylor  died  in  1866,  and  Harp  afterwards  procured  the 
said  sheriff  to  levy  his  fi.  fa.  founded  on  said  judgment  on 
Taylor's  property,  and  was  about  to  sell  the  same. 

Upon  this  state  of  facts,  averred  by  the  executor  of  Taylor, 
upon  information,  the  chancellor  was  asked  to  enjoin  Harp 
and  said  sheriff  from  proceeding  with  the  fi.  fa.  The  in- 
junction was  granted  by  Judge  Cole.  Subsequently  Harp 
filed  his  answer  and  moved  to  dissolve  the  injunction. 

In  the  answer,  Harp  absolutely  denied  having  ever  made 
any  promise  to  Taylor,  deceased,  to  take  currency  in  payment 
of  said  judgment,  said  he  never  had  an  idea  of  doing  so, 
and  gave  no  intimation  to  deceased  in  any  way,  or  at  any 
time,  that  he  would. 

At  the  hearing,  complainant  read  an  affidavit  of  Mrs. 
Taylor,  stating  that  during  the  war  Harp  came  to  see  her 
husband  to  get  his  money,  and  her  husband,  after  a  long 
talk  with  Harp,  told  her  that  Harp  had  agreed  to  take  Con- 
federate money,  and  after  that,  during  the  war,  Harp's  son 
came  after  his  father's  money;  her  husband  went  and  col- 
lected the  Tooke  fi.  fa.,  went  to  see  Harp  and  came  back 
exasperated  because  Harp  would  not  take  the  currency.     TT~ 
also  read  an  affidavit  of  E.  S.  Baldwin,  stating  that  s 
time  during  the  war,  and  after  said  judgments  were  obtai 
Harp  went  to  deceased's  house  and  asked  for  money,  dece 
told  him  he  could  not  pay  unless  he  would  take  Confedc 
money,  and  could  get  that  only  on  his  Tooke  judgm 
Harp  said  he  would  take  said  currency,  deceased  at  once 
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looted  his  Tooke  judgment  and  went  to  pay  Harp,  and  came 
back  mad  because  Harp  would  not  take  the  currency.  He 
was  not  certain  whether  the  person  who  made  the  promise 
was  Harp  or  his  son,  but  he  was  confident  it  was  the  father. 

To  support  the  answer,  Harp  produced  the  affidavit  of 
John  W.  Wiseman,  stating  that  he  was  present  in  1864  at 
Harp's  house  when  deceased  offered  to  pay  Harp's  judgment 
in  currency,  and  heard  the  whole  conversation ;  that  deceased 
said  he  would  pay  Harp  if  he  would  take  currency,  and  Harp 
refused,  saying  he  had  plenty  of  such  money ;  that  nothing 
was  said  by  deceased  about  any  contract  or  promise  by  Harp 
to  take  currency,  nor  did  he,  in  conversing  with  deponent 
before  and  after  he  had  conversed  with  Harp,  say  one  word 
about  such  agreement  or  promise,  though  he  was  displeased 
because  Harp  would  not  take  the  currency. 

The  motion  was  argued  before  Judge  Yason  by  consent, 
and  he  dissolved  the  injunction.     This  is  assigned  as  error. 

C.  T.  Goode,  Robinson  <fe  Robinson,  for  plaintiff  in 
error. 

W.  A.  Hawkins,  S.  Hall,  for  defendant  in  error. 

Harris,  J. 

The  plaintiff  in  error,  as  executor,  filed  his  bill  against  de- 
fendant, alleging  that  defendant  in  1866  had  agreed  with  his 
testator  to  receive  in  payment  of  an  execution  held  by  de- 
fendant previous  to  the  war,  Confederate  treasury  notes  at 
par ;  that  in  pursuance  of  such  agreement,  his  testator  had 
made  a  tender  of  Confederate  notes,  which  defendant  refiised 
to  receive  as  payment;  and  upon  a  bill  thus  framed,  prayed 
an  injunction  to  restrain  the  collection  of  the  fi.  fa.  in  other 
currency,  eta  The  injunction  was  granted.  The  allegations 
in  complainant's  bill  were  not  founded  on  his  own  knowledge, 
but  on  information  and  hearsay. 

The  defendant  answered  the  bill  and  denied  the  agreement 
set  forth,  or  anything  that  could  give  color  to  the  idea,  for  a 
moment,  that  he  had  ever  made  such  an  one,  or  agreed  to 


M1LLEDGEVILLE,  DEC.  TERM,  1867.      361 

Wilkea,  guardian,  w.  Hughes. 

receive  Confederate  treasury  notes  in  payment,  upon  any 
terms  whatever,  and  thereupon  moved  the  Court  to  dissolve 
the  injunction. 

On  the  hearing  of  this  motion,  the  Court  received  and 
acted  upon  affidavits  of  other  persons  than  the  parties  to  the 
suit,  and  upon  looking  into  them,  as  well  as  the  bill  and 
answer,  sustained  the  motion.  It  appears  to  us  that  the  in- 
junction should  not  have  been  granted  upon  allegations 
resting  on  information,  hearsay  and  belief  of  an  executor, 
unsupported  by  any  personal  knowledge;  certainly  not  unless 
the  bill  was  accompanied  by  the  affidavit  of  some  other  per- 
son, stating  clearly  his  knowledge.  But  putting  aside  the 
opinion  that  the  injunction  was  improvidently  granted,  we 
are  entirely  satisfied  with  the  course  afterwards  pursued  by 
the  presiding  Judge,  and  the  discretion  vested  iu  him  in 
retaining  or  dismissing  an  injunction,  seems  to  have  been 
cautiously  exercised.  There  is  nothing  in  complainant's  case, 
as  shewn  by  his  record,  which  demands  our  interference. 

Judgment  affirmed. 


John  D.  Wilkes,   guardian,  etc.,  plaintiff  in  error,  vs. 
Angus  Hughes,  defendant  in  error. 

W.  hired  to  H.  a  slave  from  28th  December  1864,  to  25th  December, 
1865.  The  slave  was  practically  manumitted  about  the  1st  of  June, 
1865.  Upon  a  suit  for  this  hire  the  Judge  charged  the  jury  that  they 
should  find  for.  the  plaintiff  so  much,  with  interest,  as  it  was  proven 
the  slave's  services  were  worth  while  he  served  as  a  slave,  and  further 
that  this  estimate  should  be  made  in  the  legal  tender  United  States 
paper  currency.    Held,  that  there  was  no  error  in  said  charge. 

Complaint.     Charge  of  the  Court.    Tried  before  Judge 
Coie.    Dooly  Superior  Court.    October  Term,  1867. 

John  D.  Wilkes,  as  guardian  of  the  minors  and  orphans 
of  Jefferson  R.  Westburry,  sued  Hughes,  upon  an  open  ao- 
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count  for   $301.00  for  hire  of  a  negro   (Ben)  from  28th 
December,  1864,  to  25th  December,  1865. 

The  plea  was,  that  it  was  intended  that  said  hire  should 
be  paid  in  Confederate  currency,  and  that  the  slave  was 
manumitted  on  the  20th  April,  1865. 

Plaintiff  testified,  in  his  own  behalf,  that  defendant 
hired  Ben  on  the  28th  December,  1864,  until  the  25th 
December,  1865,  at  public  outcry,  at  $301.00,  to  be  paid  in 
Confederate  money — that  the  hire  of  the  negro  was  worth 
eleven  dollars  per  month  in  present  currency. 

Upon  the  cross-examination,  he  was  asked,  when  Ben 
ceased,  by  reason  of  his  manumission,  to  serve  defendant  as  a 
slave.  This  was  objected  to,  upon  the  ground  that  manu- 
mission occurring  during  the  term  of  hiring,  the  loss  was  the 
hirer's.     The  Court  overruled  the  objection. 

The  witness  then  testified  that  the  negroes  ceased  to  be 
used  as  slaves  about  the  first  of  June,  1865.  Here  the  plain- 
tiff closed. 

Defendants  examined  two  witnesses,  who  agreed  that  the 
negroes  ceased  to  be  used  as  slaves  about  the  first  of  June, 
1865.  One  put  the  monthly  hire  at  $8.00,  and  the  other  at 
$7.00  or  $8.00  per  month,  in  United  States  currency.  They 
were  asked  the  value  of  the  hire  in  coin.  To  this,  plaintiff  ob- 
jected, and  the  Court  sustained  the  objection. 

After  the  argument,  the  Court  charged  the  jury  they 
should  find  for  the  plaintiff  so  much,  with  interest,  as  it  was 
proven  the  negro's  services  were  worth,  while  he  served  as  a 
slave,  and  further,  that  this  estimate  should  be  made  in  the 
legal  tender  paper  currency  of  the  United  States. 

The  jury  found  for  the  plaintiff  for  $40.00  and  interest. 

The  plaintiff  in  error  assigns  as  error : 

1st.  The  admission  of  evidence  as  to  when  Ben  ceased  to  be 
a  slave. 

2d.  In  holding  that  plaintiff  could  recover  only  up  to  the 
time  of  his  manumission. 

3d.  In  refusing  to  allow  proof  of  the  value  of  the  hire  in 
coin,  and  in  charging  that  the  estimate  of  the  jury  should 
be  made  in  United.  States  legal  tender  Treasurer  notes. 
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Samuel  Hall,  for  plaintiff  in  error,  cited  White  vs. 
Molynenx,  2d  Kelly ;  Leonard  vb.  Boynton,  11th  Ga.  R., 
109;  Hand  vs.  Armstrong,  34th  Ga.  R.,  232,  as  to  the  gene- 
ral rule  of  hiring,  etc.;  sees.  2065,  2066,  and  2067  as  to  its 
modifications;  and  said  the  loss  should  he  on  the  hirer. 
Code  sec  2071,  5  E.  C.  L.  R.,  989 ;  the  ordinance  of  1865, 
did  not  cover  this  case.  Bond's  administrator  vs.  Flint  and 
wife,  and  Culpepper's  administrator  vs.  Slaughter's  adminis- 
trator, decided  by  this  Court,  December  Term,  1867. 

F.  T.  Snead,  for  defendant  in  error,  furnished  uo  brief 
to  the  Reporter. 

Harris,  J. 

Until  the  adoption  of  oar  Code,  the  rigor  of  the  common 
law  principles  relative  to  contracts  of  bailment,  admitted  of 
no  modification.  A  spirit  of  equity,  consonant  with  the  im- 
pulses of  conscience,  was  wisely  infused  into  our  present  sys- 
tem; indeed  it  was  impossible  to  pretermit  ample  and  just 
provision  for  apportionment  in  such  a  case  as  this,  without 
marring  the  obvious  purpose  of  the  codifiers,  that  of  ren- 
dering the  principles  and  practice  of  the  two  sides  of  the  Su- 
perior Courts  as  sear  as  practicable,  alike. 

This  was  a  contract  for  the  hire  of  a  negro  for  the  year, 
1865.  It  is  an  historic  fact  known  to  the  world  that,  with 
the  capitulation  of  the  armies  of  the  Southern  Confederacy, 
ud  the  military  occupation  of  Georgia  in  April,  1865,  slave- 
ry practically  ceased.  The  owner  could  not  any  longer  exer- 
cise dominion  or  control  over  his  slave.  The  military  author- 
ities not  only  would  not  countenance  any  control,  they  abso- 
lutely prohibited  any  attempt  to  hold  slaves  involuntarily  to 
service. 

By  a  force  not  to  be  resisted,  and  to  which  the  right 
the  people  of  Georgia  had  to  succumb  as  they  were  a 
qnered  people  and  at  the  mercy  of  the  conqueror,  Hue 
the  dependent,  the  hirer  of  the  negro  Ben,  had,  like  c 
whites,  to  yield.  By  the  effect  of  the  war  and  this  i 
tary  compulsion,  he  lost  from  April,  1865,  the  services  « 
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negro  Ben  for  the  remainder  of  the  year,  and  without  any 
fault  on  his  part.  These  facts  bring  his  defence  clearly  within 
the  provisions  and  equity  of  the  Code,  and  we  affirm  the 
judgment  below,  apportioning  the  hire  in  this  case  of  bail- 
ment. 


Benjamin  Mordecai,  plaintiff  in  error,  vs.  Jakes  Stewabt, 

defendant  in  error. 

1.  Whenever  any  Court  of  competent  jurisdiction  has  possession  of  a  cause 
it  will  retain  it  to  the  exclusion  of  all  other  Courts. — Harris,  J. 

2.  When  a  case  is  pending  on  the  law  side  of  the  Superior  Court  and  the 
defendants  can,  at  law,  by  the  provisions  of  our  Code,  setup  and  main- 
tain all  the  equitable  defences  which  they  could  on  the  equity  side  of 
said  Court,  they  will  not  be  permitted  by  bill  and  injunction  to  with- 
draw the  cause  from  the  law  side  of  the  Court. — Harris,  J. 

8.  S. ,  security  for  C,  having  paid  nothing  for  C,  has  no  equity  to  be  sub* 
rogated  to  the  right  which  C.  has  to  sue  for  and  recover  back  usurious 
interest  paid  by  C.  to  M.  on  transactions  different  from  the  one  o.n  which 
S.  is  security. — Harris,  J. 

4.  The  discovery  can  be  had  at  law,  and  is,  therefore,  no  ground  for 
equity  jurisdiction  over  this  case. — Harris,  <T 

6.  The  bill  showing  no  equitable  defence  which  can  not  be  made  availa- 
ble at  law,  and  showing  no  good  reason  for  enjoining  M.  from  dismiss- 
ing his  suit,  the  injunction  was  improperly  granted  and  should  be 
dismissed. — Harris,  J. 

WALKER,  J.,  concurring: 

1.  The  jurisdiction  of  equity  in  Georgia  is  not  materially  altered  by  the 
Code.  The  Court  has  general  >equity  powers,  such  as  those  exercised 
and  practiced  in  England. 

2.  No  suitor  is  compelled  to  appear  on  the  equity  side  of  the  Court,  bat 
he  may  institute  bis  proceedings  for  an  equitable  cause  of  action  on 
the  common  law  side  ol  the  Court;  or  a  defendant  may  set  up  to  a  pro- 
ceeding at  law,  any  ground  of  defence,  whether  it  be  an  intervening 
equity,  or  a  set-off  of  an  equitable  nature,  or  other  grounds  of  defence, 
either  legal  or  equitable,  and  the  Court  may  allow  the  jury  to  find  a 
verdict,  and  a  judgment  be  rendered  thereon,  so  moulded  and  framed 
to  give  equitable  relief  in  the  case,  as  verdicts  and  decrees  are  ren- 
ered  and  framed  in  equity  proceedings. 
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3.  The  jurisdictions  of  Courts  of  law  has  been  extended  so  as  to  em- 
brace equitable  causes  of  action  concurrently  with  Courts  of  equity. 

i.  Incases  where  Courts  of  law  and  equity  have  concurrent  jurisdiction, 
that  Court  which  first  obtains  jurisdiction  will  retain  it  and  do  com- 
plete justice,  and  give  full  relief  to  all  the  parties  in  reference  to  the 
subject  matter  of  the  suit,  unless  a  good  reason  can  be  given  for  the 
interference  of  equity  in  a  proceeding  commenced  at  law. 

5.  If  a  party  attempts  to  foreclose  a  mortgage,  the  mortgagor  may  set  np 
at  law  any  defence,  whether  legal  or  equitable,  which  he  may  have 
against  the  mortgagee  ;  or  he  may,  at  his  option,'  proceed  on  the  equity 
side  of  the  Court,  to  assert  any  equitable  cause  of  action  which  he  may 
Bave,  in  an  independent  and  separate  proceeding.  He  can  not,  by  bill 
in  equity,  enjoin  the  proceeding  at  law  to  foreclose  and  force  the  mort- 
gagee to  litigate  his  rights  under  the  mortgage  in  a  Court  of  equity,  unless 
a  good  reason  can  be  given  therefor. 

*j.  An  account  is  assignable  so  as  to  vest  the  legal  title  and  right  of  action 
in  the  assignee. 

7.  A  plaintiff  may  dismiss  his  action  in  term  time  or  vacation,  except 
where  a  plea  of  set-off  is  filed ;  in  case  such  plea  is  filed,  he  may  not 
dismiss  so  as  to  interfere  with  such  plea,  unless  by  leave  of  the  Court, 
on  sufficient  cause  shown,  and  on  terms  prescribed  by  the  Court. 

WARNER,  C.  J.,  dissenting: 

The  jurisdiction  of  a  Court  of  equity  in  this  State,  embraces  the  same 
matters  of  jurisdiction  and  modes  of  remedy  as  was  allowed  and  prac- 
ticed in  England,  which  have  not  been  destroyed  or  taken  away  by  the 
provisions  of  the  Code. 

The  case  of  an  equitable  set-off,  against  a  non-resident,  which  can  not 
be  pleaded  at  law,  gives  jurisdiction  to  equity,  and  the  bill  should  be 
retained. 

» 

Injunction.  Decided  by  Judge  Vason.  Sumter  Superior 
Court.    October  Term,  1867. 

See  Mordecai  vs.  Stewart,  36th  Ga.  R.,  126.  Upon,  the 
note  there  mentioned,  Mordecai  had  sued  Stewart,  and  was 
also  proceeding  to  foreclose  said  mortgage.  By  this  Court  a 
new  trial  had  been  granted  in  the  matter  of  foreclosure  and 
the  remittitur  had  been  entered  on  the  minutes  of  said  Supe- 
rior Court,  and  the  judgment  of  this  Court  was  made  the 
judgment  of  that  Court. 

On  the  next  day,  Mordecai  being  present,  his  counsel 
moved  to  dismiss  both  of  said  actions.     Upon  consultation  of 
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counsel  of  both  sides,  the  motion  was  postponed  till  next 
day. 

Meanwhile,  Stewart,  by  bill,  averred  that  the  trade  between 
Cutts  and  Mordecai  was  made  in  1863,  and  for  Georgia  & 
Pensacola  Railroad  bonds  at  eighty  cents  in  the  dollar  in 
Confederate  currency,  which  bonds  were  then  at  a  discount 
even  in  that  currency,  because  the  interest  on  them  had  not 
been  paid ;  that  be  was  in  no  way  interested  in  the  purchase ; 
that,  only  for  the  accommodation  of  Cutts,  he  endorsed  said 
note;  that,  being  ignorant  of  the  forms  of  commercial  paper, 
he  believed  he  was  binding  himself  only  as  security  for  Cute, 
and  for  the  same  purpose,  gave  said  mortgage  on  his  various 
town  lots  in  Americus ;  that  Cutts,  in  1866,  paid  Mordecai 
$15,325.00  in  property  agreed  by  him  and  Mordecai,  to  be 
worth  that  sum  in  United  States  currency,  and  which  was 
worth  that  sum,  and  before  that,  had  paid  him,  say  $62,000.00, 
on  account  of  said  transaction,  and  in  Confederate  currency. 
He  stated  the  former  proceedings  on  said  rule,  exhibiting  the 
record  of  the  bill  of  exceptions  which  had  been  before  the  Su- 
preme Court.    He  further  averred  that  he  had  lately  discov- 
ered  that    Mordecai   was   indebted    to    Cutts   $15,000.00 
for  usurious  interest  paid  by  Cutts  to  Mordecai  in  1858  and 
1869,  to- wit :  $5,000.00  at  once,  in  1858,  and  $10,000.00  at 
once  in  1859,  both  of  which  were  wholly  usurious ;  that,  by 
the  results  of  the  war,  Cutts  had  become  insolvent ;  that  Cutts 
had  consented  to  transfer  to  him  said  claim  against  Mordecai 
for  usury ;  that  he  had  intended  pleading  this  as  set-off,  etc, 
but  before  the  judgment  of  the  Supreme  Court  was  made  the 
judgment  of  the  Superior  Court,  Mordecai  moved  to  dismiss 
his  causes  in  order  to  sue  in  the  United  States  District  Court  ; 
that  Mordecai  resides  in  South  Carolina,  and  has  no  property 
in  Georgia ;  that  he  (Stewart)  is  old  and  infirm ;  that  he  bad, 
at  great  expense  and  trouble,  prepared  to  defend  his  causes 
in  the  Superior  Court,  and  such  change  of  the  forum  will  be 
vexatious  and  unnecessarily  expensive  to  him ;  that,  by  scal- 
ing said  note  according  to  its  true  value  and  then  applying 
said  usury  towards  discharging  the  same,  it  will  be  paid  off, 
or  at  any  rate,  nearly  paid  off. 
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He  Averred  that  he  feared  that  Mordecai  might,  if  allowed 
to  quit  this  forum,  not  sue  at  all  for  the  present,  but  keep 
said  mortgage,  which  was  a  sealed  instrument,  until  the 
means  of  proving  the  foregoing  facts  would  be  lost,  and  that, 
while  it  remained  open  it  was  a  cloud  upon  his  (Stewart's,) 
title  to  the  mortgaged  property.  For  these  reasons,  he  prayed 
that  Mordecai  should  be  enjoined  from  dismissing  said 
causes. 

Judge  Vason  granted  an  order  staying  the  proceedings 
in  statu  quo,  and  ordering  Mordecai's  counsel  to  show  cause 
why  injunction  as  prayed  for,  should  not  issue. 

Next  morning,  to-wit :  on  the  16th  of  October,  when  Mor- 
decai's  counsel  again  called  up  their  motion  to  dismiss,  they 
were  stopped  by  said  order.  On  the  same  day  Stewart  filed 
his  plea  of  set-off  for  said  $15,000.00  usury,  praying  that 
Catts  (who  was  consenting  thereto)  should  have  leave  to  de- 
fend against  said  foreclosure. 

Judge  Vason  fixed  a  day  for  the  hearing  of  the  rule  to 
show  cause.     At  that  time  Stewart  amended  his  bill  by  aver- 
ring that,  in  1856,  1857,  1858,  1859  and  1860,  at  various 
times  and  on  various  claims  (the  dates  and  amounts  of  which 
he  could  only  learn  by  a  discovery  from  Cutts  and  Mordecai,) 
Catts  paid  Mordecai  other  large  sums  of  money  purely  usu- 
rious,   amounting  to,  say  $10,000.00;  that  because  these 
claims  were  not  mutual,  and  because  he  could  not  set  them 
forth  in  a  plea,  he  could  not  avail  himself  of  those  facts  at 
common   law,  and  prayed  that  Cutts  and  Mordecai  should 
answer  particularly  as  to  each  and  every  of  said  transactions, 
and  that  all  usury  discovered  to  have  been  paid  by  Cutts  to 
Mordecai  should  be  credited  on  said  note. 

The  hearing  was  postponed,  and  afterwards,  on  the  5th  of 
November,  1867,  the  injunction  was  granted  enjoining  Mor- 
decai from  dismissing  his  said  causes. 

Counsel  for  Mordecai  excepted  to  said  order  and  assign  it 
m  error. 

(When   the  case  was  called  in  this  Court,  a  motion  was 
made  to  dismiss  so  much  of  the  bill  of  exceptions  as  related 


368         SUPREME  COURT  OF  GEORGIA- 

■-    ■— — -         -  —     ■  ■    —  -      —   — .-..-    .—  ■■■■■■        ■  ■-  ■  .        .        _    r.       _      .  ^  j  r-      a_mm    _  _  — rm 

Mordecai  m.  Btewart. 

i  ii       -r  ~ ■---        ...  -_>-..  .    a    1 1.  ■■  _  .     ■  ,--     ,,^m  .  - 

to  the  refusal  to  allow  the  cases  dismissed,  because  it  was  not 
complained  of  in  time.) 

Nesbits,  Cobb  &  Jackson,  for  plaintiff  in  error,  made 
the  following  points :  The  right  to  dismiss  is  iclear.  Ueir 
Code,  sections  3380  and  2848 ;  Cook  vs.  Walker,  et  oL,  24fh 
Ga.  R.9  331.  The  parties  being  competent  witnesses  under 
the  act  of  1866,  discovery  was  unnecessary ;  the  account  for 
usury  was  barred  by  the  statute  of  limitations,  and  therefore 
discovery  could  do  no  good.  Adam's  eq.  133 ;  Equity  is  not 
antagonistic  to  law,  but  ancillary  to  it,  and  controlled  by 
fixed  rules.  New  Code:  sec.  3016.  1st  Story's  eq.,  se&  14, 
etseq.;  1st  Spence  eq.  juris.,  413  to  422;  Equity  will  not 
interfere  where  the  remedy  at  law  is  clear.  Pollock  vs.  Gil- 
bert, 16th  Ga.  R.  398 ;  Chambliss  vs.  Taber,  26th  Ga.  R. 
167;  Dulin  vs.  Caldwell  &  Co.,  28th  Ga.  R.,  117, 3  Eq.  Lead- 
ing Cases  167.  The  charge  is  the  bills  are  too  vague  and  un- 
certain and  hypothetical ly  stated.  Green,  Tracy  &  Co.,  vs. 
Ingram  et  a/.,  15th  Ga.  R.,  164;  Powell  vs.  Chamberlain, 
Miller  &  Co.,^  22d  Ga.  R.,  123 ;  Equity  will  not  transfer  a 
case  from  the  law  side  of  the  Court  to  the  equity  side  where 
the  subject  matter  is  within  the  jurisdiction  of  both  Courts; 
10th  Paige's  R.,  333;  9th  Wheat.  R.,632;  17th  AhuB., 
672,  3d  Hammond's  It.,  518 ;  Sou.  and  Mar.  Chan.,  374 ; 
18th  John  R.,  514;  5th  Howard's  R.,  80;  IstT.  and  M. 
R.,  238  ;  10th  Peter's  R.,  497 ;  1st  Barb,  Ch.  R.,  276. 

William  Dougherty,  W.  Hawkins  and  K.  McCay, 
for  defendants  in  error,  furnished  no  briefs  to  the  Reporter. 

HAfcms,  J. 

The  plaintiff,  Mordecai,  had  commenced  a  suit  in  the  Su- 
perior Court  of  Sumter  county,  od  a  note  made  by  Cutis  as 
principal,  with  Stewart  as  security,  and,  at  the  same  time, 
at  law  in  the  same  Court,  the  plaintiff  was  proceeding  to  fore- 
close a  mortgage  on  real  property  made  by  Stewart,  the  secu- 
rity, to  further  secure  the  note  mentioned,  when  be  thought 
proper  to  move,  daring  term  time,  the  discontinuance  of  berth 
of  bis  suits.    After  making  a  motion  to  that  effect,  and  before 


MILLEDGEVILLE,  DEC.  TERM,  1867.      369 

Mordecai  m.  Stewart. 

the  Circuit  Judge  had  made  any  decision  thereon,  the  coun- 
sel of  Cutts  and  Stewart  alleged  their  desire  to  confer  with 
their  clients  before  any  final  action  on  the  motion  made,  and 
it  was,  accordingly,  not  pressed  by  the  counsel  of  Mordecai 
until  the  next  morning.  When  called  up,  the  Judge  an- 
nounced that  since  the  motion  was  made,  a  bill  of  injunction 
had  been  presented  to  him  by  the  counsel  of  Stewart,  whereby 
it  was  sought  to  restrain  the  plaintiff  from  dismissing  his 
suit,  upon  allegations  of  equities,  which  were  cognizable  in 
Chancery,  and  in  which  adequate  relief  could  only  be  given, 
and  that  he  had  sanctioned,  temporarily,  said  injunction. 
After  this  sanction  the  bill  was  amended  by  making  Cutts  a 
party  defendant.  A  time  being  fixed  to  hear  the  motion 
then  made  for  the  dismissal  of  the  bill  and  of  the  suits,  they 
were  heard,  the  Judge  refusing  to  dismiss  the  bill,  and  also 
denying  the  original  motion  to  dismiss  the  suits. 

A  reversal  of  the  rulings  of  the  Judge  as  stated,  is  the  pur- 
pose of  the  bill  of  exceptions  here. 

1.  I  take  it  to  be  a  principle  universally  recognized  in  both 
the  English  and  American  system  of  jurisprudence,  that  when- 
ever any  Court  of  •competent  jurisdiction  has  possession  of  a 
cause,  it  will  be  retained  by  the  Court  having  possession  to 
the  exclusion  of  all  other  Courts. 

i 

2.  The  granting  of  the  injunction  at  the  instance  of  Stew- 
art upon  such  a  bill  as  was  filed  in  this  case  was,  in  my  opin- 
ion, a  palpable  violation  of  the  rule  stated.  To  withdraw 
the  matters  in  controversy  at  law  to  a  Court  of  equity,  as  the 
sanction  of  the  injunction  in  this  case  did,  can  be  justified  on 
principle  only  by  its  being  made  clearly  apparent  that  the 
defences  of  the  defendants  at  law  could  not  be  made  as  fully 
there  as  iu  a  Court  of  equity  and  adequate  relief  afforded. 
This  involves,  necessarily,  an  examination  into  the  existing 
jurisdiction  of  the  Superior  Court  as  a  Court  of  law,  and  the 
Superior  Court  as  a  Court  of  equity. 

The  plaintiff  elected  to  prosecute  his  rights  at  law.  This 
is  a  right  given  by  the  Code,  and  beyond  the  control  of  the 
Judge.  Previously  to  this  right  of  election  being  conferred 
if  the  cause  of  a  plaintiff  was  of  an  equitable  nature,  on  the 

25 
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equity  side  of  the  Superior  Court,  pnd  through  the  forma  and 
pleadings  usual  in  equity,  redress  oould  be  had,  there  was 
no  option ;  into  equity  he  was  compelled  to  go.  This  is.  not  so 
now.  He  cannot  rightfully  be  controlled  under  our  present 
system  by  the  will  or.  opinions  of  the  Judge.  He  may  sue 
at  law,  and  by  proper  allegations  (and  which  are  amendable 
at  his  will  at  all  times,)  so  shape  bis  case  as  to  obtain  the 
same  relief  or  redress  as  can  be  had  in  a  Court  of  equity;  the 
judgment  in  the  case  to  be  moulded  and  framed  as  are  ver- 
dicts and  decrees  on  the  equity  side  of  our  Superior  Court. 

This  being  the  undoubted  right  of  a  plaintiff  in  Georgia, 
it  follows  that  a  defendant  when  sued  at  law,  having  an 
equitable  defence,  has  a  right  to  its  assertion  at  law  as  fully 
as  that  given  to  a  plaintiff.  Virtually  the  Code  invests  the 
law  side  of  the  Court  with  concurrent  jurisdiction  with  the 
equity  side. 

The  innovation  made  upon  our  old  system  is  a  great  one ; 
it  has  not  taken  away  any  jurisdiction  of  the  equity  side  of 
the  Superior  Court,  but  it  has  very  largely  augmented  that 
of  the  law  side.  It  appears  to  me  that  if  the  Judges  of  the 
Superior  Courts  shall  carry  into  operation  -what  I  believe  to 
be  the  legislative  will,  in  good  faith,  uninfluenced  by  their 
predilections  for  the  old  usages  in  which  they  were  educated 
and  to  which  they  have  become  attached  by  habit,  the  result 
will  be  the  determination  of  all  suits  at  law  on  equitable 
principles.  The  constitution  having  conferred  on  the  Supe- 
rior Courts  the  authority  to  issue  writs  of  mandamus,  tri.fau, 
prohibition  and  all  other  writs  necessary  for  carrying  its 
powers  fully  into  effect,  nothing  it  would  seem  is  wanting  to 
give  efficiency  to  the  law  side  of  this  Court  in  its  remedial 
justice,  clothed  as  it  has  been  with  the  concurrent  jurisdiction 
aforesaid.  If  this  view  of  the  great  change  in  our  system  of 
jurisprudence  be  correct — and  that  it  is,  I  think  is  beyond 
the  power  of  any  intellect  to  controvert  successfully  by  sound 
reasoning-^the  enquiry  then  presses  on  us  for  solution: 
What  was  in  the  cpjc  below  to  withdraw  it  from  the  juris- 
diction which  had  possession. of  it,  and  to  cause  the  litigation 


MILLEDGEVTLLE,  DEC.  TERM,  1867.      371 

Mordecai  vs.  Stewart 

thereafter  between  the  parties  to  be  had  in  a  Court  of 
Equity  ? 

To  the  suits  at  law  of  Mordecai,  all  the  defenoes  alleged 
by  Stewart,  the  security,  in  his  bill  of  injunction,  could,  I 
think,  beyond  the  shadow  of  refutation,  have  been  made  fully 
at  law.     What  were  they  ?    That,  in  previous  transactions 
between  Cutis  and  Mordecai,  Cutts  had  paid  to  Mordecai 
large  sums  of  usurious  interest,  and  that  he  (Stewart)  asked 
the  assistance  of  a  Court  of  Equity  to  give  him  the  right  to 
sue  for  and  recover  such  usurious  interest,  or  to  compel  the 
amount  of  it  to  be  credited  by  Mordecai  on  the  note  in  suit 
3.  Now  the  right  to  sue  for  and  recover  back  usurious  inter- 
est paid  is,  by  a  special  statute  of  the  State,  conferred  on  the 
debtor  who  has  paid  it.    I  will  not  stop  to  discuss  the  design 
of  this  act,  evidently  originating  in  considering  usury  as 
odious  and  to  be  repressed  by  penalties-— or  whether  what  is 
in  the  nature  of,  if  not  actually  a  penalty,  can  be  a  matter  of 
subrogation,  but  I  will  say  that  surely  there  can  be  no  equity 
whatever  in  subrogating  Stewart  to  the  personal  privilege 
given  to  Cutts  to  sue  for  and  recover  usurious  interest  paid 
by  Cutts  in  other  and  long  passed  transactions  and  with 
which  Stewart  had  not  the  slightest  connexion — especially 
when,  far  Cutis,  his  principal,  he  does  not  by  his  bill  show  that, 
he  ever  paid  a  cent 

The  mere  fact  that  he  is  a  security,  and  liable  for  Cutts  to 
Mordecai,  cannot  raise  an  equity  in  his  favor — nor  will  these 
(sets  together  with  that  of  the  insolvency  of  Cutts.  Actual  loss 
is  necessary,  and  to  the  extent  of  such  actual  (not  apprehended) 
loss  only,  can  a  Court  of  Equity  subrogate  him  as  security  to 
the  statutory  right  of  Cutts  to  recover  back  the  usurious 
interest  paid.  If  right  in  the  principle  stated,  what  other 
demonstration  is  needed  to  prove  that  Stewart's  bill,  as  to 
this  matter,  furnished  no  ground  whatever  for  the  inter- 
ference of  a  Court  of  Equity* 

4.  Nor  did  the  discovery  sought  furnish  a  proper  ground 
for  its  interposition — as  it  is  undeniable  that  as  full  a  dis- 
covery can  be  had  note  at  law  in  Georgia,  upon  interroga- 
tories or  an  examination  of  the  parties  on  the  witness  stand 
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as  by  any  answer  to  a  bill  for  discovery.    As  little  ground, 
as  by  the  others!  is  furnished  by  the  allegation  in  the  bill 
that  the  mortgage  held  over  the  town  property  of  Stewart  in 
Americas  clouds  his  title  and  prevents  its  sale  at  its  value* 
Before  there  can  be  an  equity  in  Stewart  to  have  that  cloud 
removed,  it  must  appear  plainly  that  the  mortgage  debt  has 
been  extinguished  by  payments.    Putting  together  the  usu- 
rious interest  alleged  to  have  be^n  paid  by  Cutts,  and  the 
credit  on  the  note  passed  upon  by  this  tribunal  in  June,  1867, 
combined,  they  will  not  extinguish  the  note  held  by  Mordecai, 
and  consequently  the  mortgage  given  by  Stewart  remains  to 
satisfy  the  balance  dUeon  the  note,  and  no  Court  of  Equity  can 
treat  it  as  a  cloud,  and  order  it,  as  such,  to  be  surrendered. 
But  admitting,  for  argument  sake  only,  that  the  claims  of 
Mordecai  should  be  reduced,  as  sought  by  the  bill,  the  ques- 
tion recurs,  why  go  into  a  Court  of  Equity  to  have  this 
made,  when  the  Court  of  law  in  which  Mordecai's  suits  are 
pending  has  ample  jurisdiction  to  afford  to  Stewart  all  the 
relief  be  is  entitled  to?    Although  I  have  presented  the 
views  I  entertain  pretty  fully,  I  do  not  feel  that  I  ought 
to  close  without  illustrating  the  position  maintained  by  a 
decision  made  by  this  Court,  Dec.  Term,  1867.    See  35th 
.vol.  p.  88;  the  case  of  Jackson  vs.  Deese,  et.  aL  ;  the  jodg>-% 
ment  was  that  of  a  full  bench ;  the  opinion  referred  to  was 
delivered  by  Chief  Justice  Lumpkin.    The  case  was  that  of 
an  application  by  petition  at  law  by  a  partner  for  a  partition 
of  mill  property  and  land ;  the  partnership,  by  agreement, 
was  limited  to  the  period  of  five  years  j  it  had  not  expired  by 
its  terms;  it  had  not  been  dissolved  by  consent;  the  mill 
houses  had  been  burned  by  Sherman's  army ;  some-of  the 
copartners  were  opposed  to  a  dissolution  and  sought  to  compel 
applicant  for  partition  to  come  up  and  Contribute  to  rebuild* 
ing  the  mill  houses  and  carrying  out  the  articles  of  part- 
nership. 

The  Judge  below  refused  to  consider  the  application, 
holding  that  as  the  partnership  was  not  dissolved'  and  that 
as  matters  of  partnership  were  exclusively  of  equity  cogni- 
iatids,  the  matters  involved  could  only  be  disposed  of  in  that 
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Court  This  Court  reversed  the  judgment,  reinstated  the 
application,  and  instructed  the  Judge  to  appoint  commis- 
sioners to  make  partition,  by  sale  of  the  entire  mill  property, 
who  should  call  before  them  the  partners,  hear  testimony  as  to 
the  state  of  the  accounts  between  them  as  to  the  partnership 
property  and  report  the  facts  collected  back  to  the  Court, 
together  with  the  proceeds  of  the  sale,  so  that,  should  objec- 
tion be  made  by  any  one  of  the  partners  to  the  correctness  of 
such  report,  a  juty  should  be  forthwith  empanelled,  to  which 
the  report,  and  all  matters  involved  in  the  partnership  should 
be  submitted,  and  that  the  jury  should  be  instructed  by  their 
verdict  to  assign  to  each  partner  such  share  of  the  money 
brought  into  Court  from  such  sale  as  he  was  equitably  enti- 
tled to;  and  farther,  that  they  should  find,  upon  the  facts, 
that  such  partnership  be  entirely  dissolved,  and  that  the 
judgment  upon  such  finding  should  be  so  moulded  as  to 
cover  the  whole  partnership  business. 

What  more  could  have  been  done  in  a  Court  of  Equity? 
That  this  could  not  have  been  done  at  law  before  the  Code, 
is  the  opinion  of  the  profession  generally.  The  parties  would 
have  first  been  compelled  to  have  gone  into  equity,  procured 
a  dissolution  of  the  partnership, '  had  the  accounts  among 
themselves  scrutinized  and  adjusted,  then  a  decree  for  the 
sale  of  the  property  in  order  to  make  a  partition.  But  it  is 
not  to  now.  u  And  it  will  require  time  far  the  profession  to 
wake  up  so  as  to  comprehend  the  full  meaning  of  the  Code,  Us 
lengthy  breadth,  height  and  depth." 

A  new  era  in  our  State  jurisprudence  began  with  the  ope- 
ration of  the  Coda  It  will  be  a  fatal  mistake  to  adhere  to 
the  routine  and  forms  in  which  we  have  been  educated. 

I  am  sensible  they  will  be  abandoned  with  reluctance,  but 
it  is  to  be  hoped,  as  H  involves  no  matter  of  will  on  the  part 
of  the  Bench,  that  it  will  conform  fully  and  cheerfully  to  leg- 
islative enactment,  especially  when  within  the  range  of  its 
constitutional  powers,  as  this  great  change  unquestionably  is. 

5.  That,  on  the  part  of  the  defendants  below,  there  is  a 
strong  desire  to  retain  the  pending  litigation  in  the  county  iV 
whieh  it  was  begun,  is  evident  from  the  averments  of  tb 
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of  Stewart,  and  reasons  assigned  for  his  prayer  to  restrain 
plaintiff  from  dismissing  his  suit.  They  oannot  have  the 
slightest  right  in  the  judgment  we  are  called  on  to  make ; 
nor  are  we  permitted  to  consider  the  fears  entertained  by 
plaintiff,  arising,  as  has  been  alleged  by  his  counsel,  from  the 
popularity  of  the  counsel  of  defendants  and  that  of  the  gal- 
lant soldier,  the  principal  debtor,  as  also  the  sympathy  felt 
by  his  county  men  for  the  security,  who  is  an  aged  and  esti- 
mable citizen,  or  the  other  causes  assigned  why  the  plaintiff 
would. now  prefer  another  tribunal  and  vicinage  for  the  en- 
forcement of  his  righto.  We  cannot  look  to  the  motives 
which  led  to  plaintiff's  motion  to  dismiss*  The  sole  enquiry 
must  be  as  to  his  right  to  discontinue..  By  section  3399,  Irwin's 
Code,  a  plaintiff  may  dismiss  his  action  in  term  or  vacation. 
This  general  right  to  all  suitors  is  abridged  in  a  few  particu- 
lar cases. 

A  suit  may  not  be  dismissed  after  a  plea  ofset-qfisfUcdsQ 
a*  to  interfere  trith  the  plea,  without  leave  of  the  Court.  See 
section  2866. 

The  record  shows  that  after  the  motion  was  made  to  dis- 
miss, and  during  the  same  day,  a  plea  which  the  defendants 
called  a  set-off,  was  filed.  Had  that  plea  shown  on  its  face 
the  existence  of  a  mutual  demand,  or,  perhaps,  an  equitable 
defence,  as  a  right  to  an  equitable  set-off  in  the  security,  with 
sufficient  certainty,  then  the  plaintiff  could  not,  of  right, 
have  dismissed  his  suits,  so  as  to  interfere  with  that  plea,  with- 
out leave  of  the  Court  and  upon  terms  imposed  by  the  Court 

If  the  plea  had  been  one  of  set-off  of  sufficient  certainty  in 
its  frame,  it  would,  by  law,  have  accomplished  what  the  in- 
junction was  sought  for,  to  restrain  plaintiff's  right  to  dis- 
miss. Kit  was  insufficient,  surely  a  bill,  whose  equity  was 
founded  on  that  plea,  cannot  accomplish  the  restraint  sought 
without  the  violation  of  that  maxim  that  "equity  follow  the 
law"  If  the  plea  was  insufficient,  the  result  is  necessarily  a 
judgment  that  the  injunction  was  improvidently  granted. 

If  the  plea  had  been  sufficient,  the  injunction  was  improp- 
erly granted.  There  is  no  escape  from  this  dilemma,  for  the 
plain  reason  that  the  Court  of  law  had  possession  of  the 
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and  ample  jurisdiction.    A  majority  of  this  Court  concurring, 
it  is  ordered  that  the  injunction  be  dismissed, 
Judgment  reversed, 

Walkeb,  J.,  concurring: 

Until  the  adoption  of  the  constitution  of  1861,  I  think  a 
Court  of  Equity  is  not,  in  express  terms,  mentioned  in  oar 
fundamental  law. 

1.  "  The  constitution  does  not  provide  for  the  exercise  of 
any  equity  jurisdiction  whatever.     *     *    The  constitution 
declares  that  the  judicial  powers  of  this  State  shall  be  vested 
in  a  Superior  Court  and  in  such  inferior  jurisdictions  as  the 
legislature  shall,  from  time  to  time,  ordain  and  establish.     * 
*  *    The  term  'judicial  powers,7  embraces  all  cases,  crimi- 
nal and  civil,  at  common  law  and  in  equity,  and  the  legisla- 
ture, in  regulating  them,  were  authorized  to  make  any  arrange- 
ment of  them  not  repugnant  to  the  constitution.    In  the  ex- 
ercise of  this  power  they  vested  jurisdiction  in  equity  cases 
in  the  Superior  Courts.     *     *    The  equity  jurisdiction  was 
created  by  the  act  of  1799.    (Cobb's  N.  D.  467 ;  sec.  53  of 
the  Judiciary  Act)   It  was  a  special  grant,  and  gave  an  exclu- 
sive jurisdiction.    It  authorized  the  Superior  Courts  to  'exer- 
cise the  powers  of  a  Court  of  Equity*  by  such  proceedings  as 
were  'usual  in  such  cases/  "    Gilbert  vs.  Thomas,  3  Ga.  R., 
579  and  580.    In  Beall  vs.  ex.  of  Fox,  4  Ga.  R.,  404,  it  is 
decided  that  "  the  Superior  Courts  in  this  State  are  empow- 
ered to  exercise  general  equity  jurisdiction,  in  all  cases  where 
a  common  law  remedy  is  not  adequate."    In  delivering  the 
opinion  of  the  Court,  p.  423  and  424,  Judge  Warner  says, 
"When  we  take  into  consideration  the    contemporaneous 
construction  which  has  been  given  to  it  (the  53d  section  of 
the  Jddiciary  Act,)  in  favor  of  such  general  equity  jurisdiction, 
in  all  cases  where  common  law  remedy  was  not  adequate  by 
oar  Courts,  for  a  period  of  nearly  fifty  years,  without  any 
attempt,  on  the  part  of  the  legislature,  to  restrict  its  exercise, 
we  can  not  now  consider  it  as  an  open  question."    Now,  the 
Revised  Code,  section  3045,  says,  "  Generally,  equity  juris- 
prudence embraces  the  same  matters  of  jurisdiction  and  modes 
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of  remedy  in  Georgia  as  was  allowed  and  practiced  in  Eng- 
land." There  need  be  no  doubt  then,  as  to  what  equity  juris- 
diction in  Georgia  now  is,  except  in  ascertaining  what  was 
allowed  and  practiced  by  the  Courts  of  Chancery  in  England. 
In  1820,  (Cobb's  Dig.  463  and  464,)  the  legislature  passed 
an,  act  declaratory  of  the  meaning  of  this  63d  section,  which 
section  specifically  enumerates  as  grounds  of  equity  jurisdic- 
tion :  First;  To  compel  parties  to  discover,  on  oath,  all  points 
necessary  to  the  investigation  of  truth.  Second,  To  discover 
transactions  between  copartners  and  co-executors.  Third, 
To  compel  distribution  of  intestate  estates,  and  the  payment 
of  legaoies.  Fourth,  To  discover  fraudulent  transactions  for 
the  benefit  of  creditors.  After  reciting  the  whole  section,  and 
also  reciting  that,,  by  construction,  equity  had  drawn  to  itself, 
exclusively,  all  cognizance  of  the  cases  enumerated  even  when 
they  might  depend  on  aliwnde  proof  a  to  the  manifest  em- 
barrassment of  justice  in  many  cases,  to  the  injury  of  the 
good  citizens  of  this  State ;  for  remedy  whereof,  Be  it  enacted 
that  from  and  after  the  passage  of  this  act,  whenever  in  any 
of  the  cases  enumerated  in  the  before  recited  section,  a  plain- 
tiff or,  complainant  shall  conceive  that  he,  she,  or  they  can 
establish  his,  her,  or  their  claim,  without  resorting  to  the  con- 
science of  the  defendant,  it  shall  and  may  be  lawful  for  every 
such  plaintiff  or  complainant  to  institute  his,  her,  or  their 
action  upon  the  common  law  side  of  the  Court,  and  shall  not 
be  held  to  proceed  with  the  forms  of  equity ;  any  law  or 
usage  to  the  contrary  notwithstanding."  Section  2d  provided 
for  the  filing  of  a  bill  of  discovery,  after  the  commencement 
of  the  common  law  action  in  aid  or  defence  thereof  in  all  cases 
where  it  might  he  necessary.  Let  it  be  borne  in  mind  that 
it  was  by  virtue,  of  a  construction  of  this  53d  section  that  the 
Court  of  Equity  assumed  general  equity  powers ;  and  then 
the  act  of  1820  says  that  in  any  of  the  cases  enumerated  in 
that  section  the  plaintiff  or  complainant  may,  if  be  shall  con- 
ceive that  he  can  establish  his  claim  without  resorting  to  the 
conscience  of  the  defendant,  institute  his  action  at  law,  and 
shall  not  be  held  to  proceed  with  the  forms  of  equity ;  and 
we  have  a  remedy  at  law  for  any ., equitable  cause  of  action 
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whatever,  provided  the  plaintiff  conceives  be  can  prove  his 
case  without  resort  to  the  conscience  of  the  defendant.  ^ 

If,  after  the  institution  of  his  action  at  law,  he  wished 
to  have  the  testimony  of  his  adversary  in  aid  ot  defence  of 
his  common  law  action,  he  could  fife  a  bill  for  the  discovery 
of  testimony.  The  act  of  1847,  Cobb's  Dig.  465,  authorized 
parties  to  compel  discoveries  *at  common  law.  If  the  act  of 
1820  had  received  that  liberality  of  construction  to  give 
Courts  of  law  jurisdiction  of  equitable  causes  of  action,  which 
the  53d  section  received,  in  order  to  give  the  Courts  of  Equity 
jurisdiction  of  causes  of  a  general  nature,  there  never  would 
have  been  much  necessity  for  going  into  a  Court  of  Equity 
at  all.  We  would  not  have  witnessed  the  anomaly  of  a 
Judge  of  the  Superior  Court  permitting  a  judgment  to  go 
against  a  party  to-day,  and  to-morrow  as  chancellor  enjoin- 
ing it,  and  after  this,  submit  the  case  to  be  tried  by  another 
jury,  selected  in  the  same  manner  as  the  previous  one  presi- 
ded over  by  the  same  Judge ;  and  in  direot  violation  of  the 
act  of  1820,  hold  the  party  "  to  proceed  with  the  forms  of 
equity."  By  reading  the  opinion  in  the  case  of  the  Justices, 
eta,  vs.  Hemphill,  9  Ga.  Rep.,  65,  it  will  be  seen  how  reluc- 
tant our  Courts  then  were  to  give  effect  to  this  act.  In  Cook 
va.  Walker,  15  Ga.  Rep.,  473,  Judge  Lumpkin,  after  giving 
a  very  interesting  history  of  equity  jurisdiction  in  Georgia, 
says i  "The  act  of  1820  complains  that  equity  had  drawn 
to  itself  ezchmve  jurisdiction  of  the  five  sorts  of  cases  there- 
in mentioned ;  and  confers  concurrent  common  law  jurisdic- 
tion." 

2.  Thus  stood  the  law  at  the  adoption  of  the  Code.  By  sec. 
3026  of  the  Revised  Code,  "  Equity  jurisdiction  is  estab- 
lished and  allowed  for  the  protection  and  relief  of  parties 
where,  from  any  peculiar  circumstances,  the  operation  of 
the  general  roles  of  law  would  be  deficient  in  protecting  from 
anticipated  wrong,  or  relieving  for  injuries  done.  Sec.  3027. 
No  suitor,  however,  is  compelled  to  appear  on  the  equity  side 
of  the  Court ;  but  he  may  institute  his  proceeding  for  an 
equitable  cause  of  action  upon  the  common  law  side  of  the 
Court  at  his  option^  and  the  Court  may  allow  the  jury 
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find  a  verdict,  and  a  judgment-  be  rendered  thereon,  80  moul- 
ded and  framed  to  give  equitable  relief  in  the  case,  as  ver- 
dicts and  decrees  are  framed  in  equity  proceedings."  To  my 
mind  this  is  clear,  and  gives  a  party  a  right,  in  any  a equita- 
ble cause  of  action/9  to  proeeed  in  equity  or  common  law, 
"at  his  option." 

3.  It  does  not  take  away,  or  at  all  interfere  with  the  equity 
jurisdiction,  as  specified  in  sec.  3045,  but  extends  the  juris* 
diction  of  a  court  of  law  so  as  to  embrace  equitable  causes  of 
action ;  in  other  words  to  permit  the  party  moving  to  elect 
whether  he  will  "proceed  with  the  forms  of  equity"  or 
not. 

4.  Once  a  party  elects  his  forum  he'  will  be  bound  by 
such  election,  for  where  law  and  equity  have  concurrent  juris- 
diction, the  Court  first  taking  will  retain  it  unless  a  good 
reason  can  be  given  for  the  interference  of  equity,  Rev.  Code, 
3041.  It  follows,  from  what  has  been  said,  that  a  party  may 
institute  his  proceeding  at  common  law  for  any  cause  of  ac- 
tion, whether  legal  or  equitable,  and  have  such  relief  as  the 
facte  of  his  case  may  show  him  to  be  entitled ;  and  on  the 
other  hand  a  defendant  may  set  up,  to  any  proceeding  insti- 
tuted against  him  at  law,  any  ground  of  defence  which  be 
may  have,  whether  legal  or  equitable,  to  resist  a  recovery  by 
the  plaintiff.  If  he  have  a  set-off  of  an  equitable  nature,  or 
any  other  intervening  equity,  not  reached  by  the  principle  of 
the  common  law,  he  may  set  this  up  as  a  defence  to  a  com- 
mon law  proceeding  and  have  full,  complete  and  adequate 
relief,  in  relation  to  his  claim,  of  whatever  character  it 
may  be. 

I  am  aware  that  what  is  here  said  does  not  seem  to  har- 
monize with  the  decision  in  the  case  of  Dudley  vs.  Love, 
decided  at  December  term,  1866.  In  that  case  no  question 
was  made  as  to  the  powers  of  a  Court  of  Equity,  and-  the 
Court  admitted  that  an  additional  allegation  would  have 
entitled  the  party  to  an  injunction.  The  question  of  juris- 
diction was  not  raised  in  that  case ;  the  question  there  deci- 
ded, was  as  to  diligence,  etc.,  nothing  more.  Hence,  whit  is 
said  there  should  be  understood  in  reference  to  the  question 
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as  there  presented  for  adjudication.    The  same  may  be  said 
of  other  cases  decided  by  this  Court. 

5.  In  the  case  at  bar,  Mordecai  commenced  his  proceedings 
at  law ;  he  had  a  right  to  do  so ;  and  having  gone  into  that 
forum,  the  defendant  has  no  right  to  oust  that  tribunal  of 
jurisdiction  over  Mordecai's  case,  in  order  that  Stewart  may 
have  his  equitable  set-off  adjudicated  with  it.     Stewart  has 
an  equitable  cause  of  action,  and  in  relation  to  that  he  can 
select  his  forum.    He  may,  as  he  has  done,  proceed  in  a 
Court  of  Equity,  and  have  his  rights  adjudicated  ;    br  he 
may,  as  a  defense  to  the  case  of  Mordecai  against  him,  set  up 
this  equitable  cause  of  action,  and   have  the  merits  of  the 
whole  controversy  on  both  sides  passed  upon  ito  this  case,  at 
his  option.     He  shows  no  sufficient  reason  for  taking  Mor- 
decai's case  into  equity;  but  he  does  show  a  good  case  for 
equity  in  bis  own  favor  against  Mordecai.    Such  being  the  case, 
he  was  not  entitled  to  an  injunction  to  restrain  Mordecai  from 
proceeding  with  his  common  law  action,  nor  was  Mordecai 
entitled  to  have  Stewart's  bill  dismissed,  because  it  states  a 
good  equitable  cause  of  action,  and  if  true  entitles  Stewart  to 
a  deeree  against  Mordecai.    Stewart  has  a  right  to  proceed  to 
trial  on  his  bill,  and  Mordecai,  being  relieved  of  the  injunc- 
tion, may  proceed  with  his  common  law  proceeding.    It  may 
be  that  Stewart  may  dismiss  his  bill  and  set  up  the  matters 
therein  alleged  as  a  defense  to  Mordecai's  suit. 

6.  I  have  no  doubt  that  if  Cutts  assigned  to  Stewart  this 

claim  for  usury  before  Mordecai  sued  Stewart,  that  it  would 

be  good  as  a  set-off  at  tew,  without  reference  to  the  sections 

of  the  Code  already  cited.    By  sec.  2218,  Rev.  Code,  "All 

choses  in  action  arising  on  contract  may  be  assigned  so  es  to 

vest  the  title  in  the  assignee."    Chitty  defines  choses  in  action 

to  be  u  rights  to  receive  or  recover  a  debt,  or  money,  or 

damages  for  breach  of  contract,  or  for  a  tort  connected  with 

contract,  but  which  cannot  be  enforced  without  action." 

1  Ch.  Pr.  99.    A  right  to  recover  a  debt,  or  damages  for 

breach  of  contract,  may  be  assigned  so  as  to  vest  the  title  in 

the  assignee ;  and  the  person  in  whom  is  the  title  or  legal 

interest  has  a  right  to  sue  for  the  recovery  thereof.   1  Ch.  PL 
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p.  2.  This  claim  of  Stewart  by  assignment  from  Cutts  waaa 
legal  elaim,  the  subject  of  set-off  according  to  the  principles 
of  the  v  common  law,  and  may  be  set-off  against  Mordecai's 
claim  on  Stewart.  Nor  have  I  any  doubt  that  Cutts,  under 
the  circumstances  alleged  in  the  bill,  could  intervene  for  the 
protection  of  Stewart,  and  insist  on  having  the  amount  of 
this  usurious  interest  applied  towards  the  extinction  of  the 
liability  of  this  accommodation  maker,  who  was  really  a 
surety ;  provided,  of  course,  that  the  claim  had  not  been  90 
assigned  as  to  make  it  a  valid  legal  set-off.  • 

7.  Stewart  filed  a  plea  of  set-off  to  Mordecai's  action 
against  him ;  this  placed  it  out  of  the  plaintiff's  power  to 
dismiss  his  action  so  as  to  interfere  .with  that  plea,  unless  by 
leave  of  the  Court,  on  sufficient  cause  shown,  and  on  terms 
prescribed  by  the  Court.  Rev.  Code,  sec  2856.  Therefore 
the  plaintiff  had  no  right  to  dismiss  his  action  of  his  own 
mere  motion  but  must  apply  to  the  Court  for  that  purpose, 
if  he  wish  to  dismiss,  and  the  Court  will  doubtless  prescribe 
such  terms  as  will  meet  the  justice  of  the  case,  and  protect 
the  rights  of  both  parties. 

The  conclusion  at  which  I  arrive  is  that  the  Court  erred 
in  not  dissolving  the  injunction,  and  his  judgment  holding  it 
up  should  be  reversed ;  that  Stewart  may  continue  to  press 
his  bill  to  trial  if  he  wish  to  do  so,  or  he  may  dismiss  that 
proceeding  and  set  up  his  equitable  set-off  against  the  plain- 
tiff's demand  at  law ;  and  that  Mordecai  can  not  dismiss  his 
case  so  as  to  interfere  with  Stewart's  plea  of  set-off  unless  by 
leave  of  the  Court  on  sufficient  cause  shown  and  on  terms 
prescribed  by  the  Court,  whose  duty  it  is  to  see  that  justice 
is  done  to  both  sides.  v- 

Judgment  reversed. 

Warner,  C.  J.,  dissenting: 

In  this  case,  I  cannot  concur  with  my  brethren  in  the  judg- 
ment which  they  have  rendered*     They  differ  in  their  reasons 
for  tKe  judgment,  but  concur  in  the  general  result  thereof. 
'    This  is  a  bill  filed  by  Stewart  against  Mordecai  ^and  Cutis, 
seeking  to  enjoin  Mordecai  from  foreclosing  his  mortgage 
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upon  Stewart's  property,  with  a  prayer  for  equitable  relief, 
in  accordance  with  the  facts  stated  therein.  The  facts  alleged 
are,  in  substance,  that  Stewart,  the  complainant,  became  the 
security  for  Catts  to  Mordecai,  for  a  large  sum  of  money,  and 
as  such*  security,  mortgaged  his  property  to  Mordecai  to  secure 
the  payment  of  the  debt ;  that  Cutts,  his  principal  debtor,  is 
entirely  insolvent ;  that  Mordecai,  the  principal,  is  indebted 
to  Cutts,  his  insolvent  principal,  a  large  sum  of  money,  for 
usurious  interest  paid  him,  which,  under  the  laws  of  this 
State,  Mordecai  is  bound  to  pay  back  and  refund  tohim  ;  that 
Mordecai,  the  creditor,  who  is  proceeding  to  collect  the  debt 
of  Cutts  out  of  Stewart,  his  security,  by  the  foreclosure  of  his 
mortgage  upon  the  property  of  the  latter,  resides  out  qf  the 
Slate,  and  the  prayer  of  the  bill  is,  that  Mordecai  may  dis- 
cover what  amount  of  money  be  is  indebted  to  Cutts  for  usu- 
rious interest  paid  by  Cutts  to  him,  and  that  the  amount  of 
money  so  found  to  be  due  by  Mordecai  to  Cutts,  may  be  cred- 
ited on  the  debt  due  by  Cutts  to  Mordecai,  for  which  Stewart 
is  only  the  security.  The  complainant  Stewart,  insists,  that 
inasmuch  as  he  is  only  the  security  to  Mordecai  for  the  pay- 
ment of  Cutts'  debt  to  him,  and  the  latter  being  entirely 
insolvent,  he  is  equitably  entitled  to  have  the  amount  due  by" 
Mordecai  to  Cutts,  credited  on  the  debt  due  by  Cutts  to  Mor- 
decai for  the  payment  of  which  he  is  bound  as  security,  and 
thereby  relieve  his  property  to  that  extent.  What  justice  or 
equity  is  there  in  compelling  Stewart,  as  the  security  of  Cutts, 
to  pay  the  full  amount  of  Cutts'  debt  to  Mordecai,  when  upon 
a  fair  settlement  and  account  between  Mordecai  and  Catts, 
one-half  of  it  may  be  extinguished  and  paid  off?  If  Stewart 
has  the  debt  to  pay  as  security  for  Cutts,  he  has  no  remedy 
to  reimburse  himself  out  of  his  insolvent  principal,  and  there- 
fore his  equity  to  have  the  amount  taken  and  the  credit  made 
now  before  his  property  is  sold  for  its  payment,  is  manifestly 
apparent  The  bill  alleges  that  there  is  a  debt  due  by  Mor- 
decai to  Cutte  for  usurious  interest.  Stewart  is  interested  as 
the  security  of  Cutts,  in  having  that  debt  appropriated,  as  this 
Court  has  held  during  the  present  term,  in  the  case  of  Pope 
vs.  Williams  &  Solomon  (see  the  authorities  cited  in  tha* 
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case.)    But  it  is  contended  that  a  Court  of  Equity,  under  the 
provisions  of  the  Code,  has  no  jurisdiction  to  grant  the  relief 
prayed  for  in  this  case;  that  the  complainant  seeks  to  have  an 
equitable  set-off  allowed  him ;  that  a  Court  of  law  can  afford 
him  as  adequate  and  complete  relief  as  a  Court  of  Equity; 
that  a  Court  of  law  having  first  acquired  jurisdiction  of  the 
case,  will  retain  it,  and  so  mould  the  verdict  as  to  do  com- 
plete  justice  between  the  parties.    I  am  perfectly  aware  that 
in  these  latter  days  of progress,  there  is  a  certain  class  of  judi- 
cial reformers,  so-called,  who,  not  properly  comprehending 
or  appreciating  the  beneficial  practical  results  of  the  remedial 
process  of  a  Cburt  of  Equity,  seem  anxious  to  abolish  it  from 
the  Courts  altogether,  and  to  merge  the  common  law  and 
equity  jurisdiction  into  a  sort  of  hermaphrodite  proceeding,  so 
as  to  mould  verdicts  and  decrees  in  the  shortest  and  moit  ex- 
peditious manner,  without  any  regard  whatever,  to.the«*B 
defined  legal  and  equitable  rights  of  the  parties.    This  new 
mode  of  procedure,  it  must  be  admitted,  requires  less  profes- 
sional labor,  less  professional  skill  and  learning,  but  the  rights 
and  equities  of  the  parties  cannot  be  half  so  well  considered 
or  adjusted.    This  class  of  judicial  reformers,  so-called,  are 
like  eunuchs  in  a  seraglio,  who,  incapable  of  enjoying  the 
pleasures  of  the  place  themselves,  are  unwilling  to  see  others 
do  so ;  hence  they  are  generally  in  favor  of  the  hermaphrodite 
moulding  process,  and  for  abolishing  the  safe  and  well  estab- 
lished mode  of  procedure  in  equity,which  the  experienceof  man- 
kind for  ages  has  found  to  be  necessary  for  the  adequate  and 
complete  protection  of  individual  rights.     But  the  legislature 
has  not  yet,  abolished  the  jurisdiction  of  Courts  of  Equity  in 
this  State.    The  3045th  section  of  the  Revised  Code,  declares 
that,  "  General  equity  jurisprudence  embraces  the  same  mat- 
ters of  jurisprudence  and  modes  of  remedy  in  Georgia,  as  was 
allowed  and  practiced  in  England/1    The  jurisdiction,  and 
remedies,  incident  to  a  Court  of  Chancery  still  exist  in  this 
State,  have  not  been  taken  away  or  destroyed  by  the  Code. 
Provision  has  been  made  for  a  certain  class  of  cases,  so  as  not 
to  make  it  necessary  for  parties  to  go  into  a  Court  of  Equity 
to  obtain  relief,  such  as  a  partial  failure  of  consideration  in 
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the  performance  of  contracts  and  cases  of  like  character  which 
may  be  tried  in  a  Court  of  law,  and  the  verdict  so  moulded, 
as  to  do  justice  between  the  parties ;  but  how  a  Court  of  law 
has  ever  got  jurisdiction  of  this  equitable  set-off  which  Stew- 
art claims  in  his  bill,  I  have  not  been  able  to  discover.  The 
truth  is,  according  to  the  facts  alleged  in  the  bill,  a  Court  of 
law  cannot  have  jurisdiction  of  the  set-off  which  he  claims ; 
it  is  purely  an  equitable  right  which  he  asserts,  growing  out 
of  the  facts  of  the  case,  of  which  a  (hurt  of  Equity  alone  ha* 
jurisdiction.  A  set-off,  to  give  a  Court  of  law  jurisdiction} 
most  be  between  the  same  parties,  in  their  own  right.  Re- 
vised Code,  sections  2849,  2850  and  3413.  Stewart,  the 
complainant,  could  not  plead  the  set-off  in  a  Court  of  law 
against  Mordecai  upon  the  foreclosure  of  the  mortgage ;  he 
does  not  pretend  to  hold  the  claim  in  his  ovm  right  against 
him,  and  if  he  had  plead  it,  a  Court  of  law  would  not  allow 
it  Tinsly  vs.  Beall  2d  Kelly's  R.,  134.  How,  then,  can 
it  be  said  that  a. Court  of  law  has  ever  acquired  jurisdiction 
of  this  set-off  alleged  in  the  complainant's  bill,  for  the  pur- 
pose of  moulding  it,  or  for  any  other  purpose  ?  It  is  assumed 
by  the  majority  of  the  Court,  that  a  Court  of  law,  and  a  Court 
of  equity  have  concurrent  jurisdiction  over  this  question  of 
set-off  as  made  in  this  bilL  That  is  the  proposition  which  I 
deny.  But  even  admitting  that  a  Court  of  law  had  jurisdic- 
tion, that  Stewart  had  a  remedy  in  the  common  law  Court 
to  enforce  this  set-off;  still,  if  that  remedy  was  not  as  com- 
pldeeaid  effectual  as  the  equitable  relief  which  he  seeks,  that 
would  not  deprive  a  Court  of  Equity  of  jurisdiction.  Revised 
Code,  section  3040.  The  general  rule  as  to  set-off,  is  the 
same  in  a  Court  of  Equity  as  in  a  Court  of  law.  The  3084th 
section  of  the  Revised  Code  declares  that,  "  As  to  set-off 
equity  generally  follows  the  law;  but  if  there  is  an  intervening 
equity,  not  reached  by  the  law,  or  if  the  set-off  be  of  an  equita- 
ble nature,  the  Courts  of  equity  take  Jurisdiction  to  enforce 
the  set-off."  The  facts  of  this  bill  show  an  intervening  equity 
oot  reached  or  recognized  by  the  Courts  of  law,  the  set-off 
prayed  for,  growing  out  of  the  facts  of  the  case,  is  of  an 
equitable  nature,  of  which  no  Court  of  law  has  jurisdiction  to 
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enforce,  either  by  thje  moulding  process,  or  by  Another  pro- 
cess, for  the  simple  reason  it  has  no  jurisdiction  for  that  par- 
pose.  In  my  judgment,  the  complainant  is  entitled  to  have 
his  bill  retained  in  Court  for  the  purpose  of  obtaining  the  dis- 
covery sought,  and  the  relief  prayed  for,  consequent  upon  that 
discovery,  taking  the  facts  alleged  in  the  bill  to  be  true,  and 
that  the  judgment  of  the  Court  below  should  be  affirmed. 


Dunlap  Scott,  trustee  of  Amanda  C.  Smith,  plaintiff  in 
error,  t*.  Wit  O.  Saffold,  defendant  in  error. 

Judge  Harris  did  not  preside  in  this  case* 

1.  The  reception  of  interest  in  advance  on  &  note  is  prima  faek  evi- 
dence of  a  binding  contract,  to  forbear  and  delay  the  time  of  pay- 
ment ;  and  no  suit  can  be  maintained  against  the  maker  daring  the 
period  for  which  the  interest  has  thus  been  paid,  unless  liberty  to  sue 
be  reserved  by  the  agreement  of  the  parties. 

2.  Where  J.  gave  to  C.  a  promissory  note,  with  S.  as  an  accommodation 
endorser,  due  twelve  months  after  date;  "  interest  to  be  paid  annually 
at  10  per  cent.,  otherwise  counted  as  principal,"  and  when  the  note 
fell  due,  J.  gave  to  C.  a  new  note  for  the  amount  of  interest  on  the 
note  in  advance  for  one  year  at  10  per  cent. ;  and  ten  months  thereaf- 

.  ter,  J.  paid  G.  said  interest  note,  in  consideration  that  C.  would  give 
time  to  J.  until  he,  C,  should  return  from  Europe;  and  all  these 
arrangements  were  made  without  the  knowledge  or  assent  of  S.,  the 
endorser :  Hdd,  that  the  giving  of  such  note  for  legal  and  usurious 
interest  in  advance,  and  the  payment  thereof,  under  the 'circumstances, 
waa  a  binding  contract  on  the  part  of  the  holder  to  give  time  to  the 
maker,  and  therefore  discharged  the  endorser. 

3.  A  contract  to  pay  money  at  a  subsequent  period,  with  interest  to  be 
paid  annually,  and  If  the  interest  be  not  paii  annually,  then  to  become 
principal  is  valid;  it  is  neither  usurious,  unconscionable,  nor  contrary 
to  public  policy ;  and  the  Courts  will  enforce  such  a  contract.  If  the. 
interest  accruing  be  not  paid  when  due,  suit  may  be  maintained  to  col- 
lect it  r 

Complaint  on  note.    Trial  before  Judge  Wm.  M.  Rkese. 
Morgan  Superior  Court,    September  adjourned  Term,  1866. 

This  case  was  argued  at  December  Term,  1866,  of  the 
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Supreme  Court  It  was  held  up  ou  account  of  the  death  of 
Judge  Lumpkin,  and  the  incompetency  of  Judge  Harris, 
from  relationship  to  one  of  the  parties,  and  argued  by  brief 
at  December  Term,  1867. 

It  was  based  npon  the  following  promissory  note : 

u  $4,733.07  Madison,  Ga.,  August  24, 1857. 

Twelve  months  after  date  I  promise  to  pay  to  the  order  of 
William  O.  Saffold,  forty-seven s  hundred  aqd  thirty-three 
dollars  and  fifty-seven  cents,  interest  to  be  paid  annually,  at 
10  per  cent.,  otherwise  counted  as  principal — value  received. 
David  8.  Johnson."  Endorsed :  "  W.  O.  Saffold;  C.  Camp- 
bell." "August  24th,  1858,  received  note  for  the  interest  to 
the  date  of  August  24th,  1859." 

The  defendant  plead  usury ;  averring  that  he  endorsed  the 
note  for  accommodation  only,  and  it  was  on  the  same  day 
negotiated  by  the  maker,  for  his  own  benefit,  to  John  W. 
Cardwell,  in  consideration  of  $4,264.03 ;  these  facts  were 
admitted  to  be  true. 

For  further  plea,  the  defendant  averred  that  without  his 
knowledge,  or  consent,  Cardwell,  on  the  24th  of  August, 

1858,  received  from  the  maker  his  individual  note  for 
$473.30,  and  for  which  note  said  endorsed  credit  was  made, 
and  said  Cardwell,  in  consideration  of  said  note,  agreed  that 
he  would  not  sue  the  maker  before   the  24th  of  August, 

1859,  ahd  that  this  discharged  defendant  from  liability  on 
the  original  note. 

Plaintiff  read  the  note  to  the  jury  and  closed. 

The  maker  testified  that  on  the  24th  of  August,  1857,  he 
borrowed  from  Cardwell  such  a  sum  of  money  as  that,  when 
ten  per  cent,  for  twelve  months  was  added  to  it,  and  then  ten 
per  cent,  to  that,  the  gross  sum  would  be  $4,733.07 ;  that 
defendant  was  only  an  accommodation  security,  and  knew 
not  of  the  usury  in  the  loan ;  that  on  the  24th  August,  1858, 
witness  gav^  hi§  note,  at  one  day  for  the  interest  on  $4,783.07 
at  ten  per  cent. ;  that  defendant  did  not  consent  to,  or  know 
of  this  arrangement ;  that  in  May  or  June,  1859,  wher 
Oardwell  was  about  to  leave  for  Europe,  witness  paid  h: 
26 
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said  interest  note,  in  consideration  that  he  would  indulge 
witness  on  the  original  note  till  Cardwell  returned  from  Eu- 
rope. 

Here  defendant  rested  his  case.  Plaintiff,  in  rebuttal,  ex- 
amined John  B.  Walker  and  others  to  show  Cardwell's  cus- 
tom as  to  loaning  money,  and  read  the  answers  of  Johnson 
to  a  set  of  interrogatories  to  show  he  contradicted  himself, 
but  no  point  was  made  on  this  in  the  bill  of  exceptions. 

It  was  admitted  that  Cardwell  died  in  Paris,  France,  late 
in  the  summer,  or  early  in  the  autumn  of  1859,  without  hav- 
ing returned  from  Europe. 

The  testimony  closed  and  argument  had,  plaintiff's  attor- 
neys requested  the  Court  to  charge  the  jury : 

1st.  That  where  J.  made  his  note  payable  to  the  order  of 
S,,  at  twelve  months  after  date,  for  $4,733.07,  the  interest  to 
be  paid  annually  at  10  per  cent.,  otherwise  to  be  counted  as 
principal,  and  S.  and  C.  endorsed  it,  and  the  note  was  nego- 
tiated by  J.,  it  is  a  legal  presumption*  that  it  was  not  the 
expectation  of  the  endorsers  that  it  would  be  paid  at  matu- 
rity, that  the  terms  of  the  note  imply  the  assent  of  the 
endorsers  to  the  postponement  of  its  payment  from  year  to 
year,  upon  the  maker's  complying  with  the  conditions  as  to 
interest. 

2d.  That  the  acceptance  by  the  holder  of  a  sum  of  money 
or  a  note,  as  interest,  iu  advance,  was  not  the  acceptance  of  a 
new  contract  and  security  for  the  debt,  nor  did  it  deprive  the 
endorsers  of  any  right  to  order  a  suit  against  the  maker  nor 
bind  the  then  holder,  or  any  transferee  of  the  note,  not  to  sue 
before  the  expiration  of  the  twelve  months  from  the  date  of 
the  payment. 

3d.  That  when  a  payment  on  a  note  has  been  made  for 
usurious  interest,  whether  already  accrued,  or  to  accrue,  and 
the  amount  paid  is  ascertained,  it  must  stand  as  an  ordinary 
credit  at  its  date;  and  the  entry  of  such  payment  proves 
nothing  of  an  intention  or  contract  between  the  maker  and 
the  holder  of  the  note  beyond  what  is  expressed  in  the  writ- 
ing. 

The  Court  gave  the  first  request  with  the  qualification  that 
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jt  must  be  taken  in  connection  with  what  he  should  thereaf- 
ter charge  as  to  the  legal  import  of  the  note.  He  refused  to 
charge  the  2d  and  3d  requests,  giving  as  a  reason  therefor 
that  the  acceptance  of  a  sum  of  money  as  interest,  in  advance, 
was  a  fact  from  which  the  jury  might  infer  that  the  holder 
had,  in  consideration  thereof,  agreed  to  wait  with  for  the 
principal. 

After  rehearsing  the  terms  of  the  note  the  Court  stated  that 
it  was  due  24th  August,  1858,  and  the  maker  could  have 
been  sued  after  that  time  if  he  failed  to  pay,  that  it  was 
not  true  that  every  promise  by  a  creditor  to  give  time  to  the 
principal,  without  the  consent  of  the  security,  would  dis- 
charge the  security,  but  that,  to  have  such  effect,  the  promise 
must  be  based  on  a  sufficient  consideration.    Such  promise 
based  on  a  sufficient  consideration  not  only  binds  the  credi- 
tor so  that  he  cannot  sue,  but  he  is  not  obliged  to  receive 
any  money  secured  by  such  agreement,  until  the  time  stipu- 
lated for  has  transpired ;  the  debtor  is  bound  so  that  he  can- 
not pay  within  the  time  limited.    Time  given  to  the  debtor, 
upon  sach  consideration,  without  the  consent  of  the  security, 
discharges  him.     An  agreement  to  pay  simple  interest  may 
be  a  sufficient  consideration  upon  a  contract  to  give  time,  if 
there  is  in  the  contract  for  time  a  stipulation  by  which  the 
debtor  secures  simple  interest  to  the  creditor  for  the  specified 
time:  ex.  gr.,  if  the  creditor,  his  note  being  due,  agree  with  the 
principal  to  delay  payment  for  six  months,  in  consideration 
that  the  principal  pay  the  interest  for  that  time,  the  promise 
to  pay  the  interest  under  such  circumstances  would  bind  the 
principal  to  the  payment  of  it  for  the  period  agreed  upon, 
and  thus  secure  the  creditor  a  right  beyond  what  he  had 
before,  even  if  the  original  note  with  reference  to  which  the 
promise  was  made  contained  an  agreement  to  pay  interest ; 
because  the  debt  being  due,  the  principal  or  security  might, 
before  the  new  promise,  or  agreement,  sue  at  any  time  and 
the  original  contract,  therefore,  did  not  secure  the  creditor  his 
interest  any  longer  than  it  pleased  the  debtor  to  let  the  same 
accrue.      A  mere  promise  by  the  creditor  to  delay  payment 
to  a  future  time  without  a  promise  by  the  debtor  to  pay  in- 
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tereet,  except  that  contained  in  the  note  itself,  does  not  bind 
the  creditor.  Ordinarily  when  a  debtor  pays  interest,  upon  a 
note  in  advance,  he  does  so  for  the  purpose  of  procuring 
delay,  and.it  is  generally  understood  between  tbe  parties,  when 
such  payment  in  advance  is  made,  (there  hoiugno  reservation 
to  the  contrary,)  that  the  creditor  has  no  right  to  call  for  th* 
debt  until  the  time  has  elapsed  in  which  so  much  interest 
would  accrue.  Payment  of  interest  in  advance  is  a  sufficient 
consideration  for  an  agreement  to  give  time,  .which  may  he 
inferred  from  the  proof  though  not  expressed.  So,  also, 
a  note  given  for  interest  in  advance  is  a  sufficient  considera- 
tion for  an  agreement  to  give  time.  We  may  safely  say  as  a 
general  rule  that  the  receipt  of  interest  in  advance,  or  secur- 
ing the  same  in  advance  by  a  note,  is  prima  fame  evidence  of 
a  binding  contract  to  delay  the  time  of  payment,  and  no  suit 
can  be  commenced  against  the  debtor  during  the  time  for 
whieh  interest  has  been  paid  or  secured. 

If  a  security  to  an  obligation  which  has  been  delayed  by 
such  agreement  assents  to  the  arrangement  he  will  be  bound 
by  it,  but  unless  it  appears  by  evidence  that  he  did  give  his 
assent  thereto,  he  will  be  thereby  wholly  discharged. 

After  applying  this  charge  to  the  facts  of  the  case,  the 
Court  charged  at  plaintiff's  request,  that  the  new  contract 
must  be  without  the  consent  of  the  endorser,  and  tcr  wait  till 
a  day  certain  and-  be  so  binding  that  the  holder  could  be 
enjoined  from  suing  before  that  day. 

The  verdict  was  for  the  defendant. 

The  bill  of  exceptions  assigns  as  error  so  much  of  the 
charge  as  authorized  the  jury  to  infer  a  contract  for  indul- 
gence from  the  payment  of  interest  in  advance  on  said  note 
after  it  was  due. 

Joshua  Hill,  Harvey  &  Scott,  for  plaintiff  in  error* 
J.  A.  Billtjps,  for  defendant  in  error. 


I     '  "  .    »'      n 


Walker,  J. 

The  genera}  rule  as  to  the  liability  of  a  surety  is  forcibly 
expressed  by  this  Court  in  Bethune  v*.  Dcaier,  lOtb  Ga,  IL ^ 
238.,  Says  Judge  Lumpkin,  in  this  case ;  "The  undertaking 
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of  the  surety  being  one  sbricti  juris,  he  can  not,  either  at  law 
or  in  equity,  be  bound  farther, or  oih#rw$ef  than  he  is  by  the 
very  terms  of  his  contract."  Nor  is  it  of  any  consequence 
that  the  alteration  in  the  contract  is  trivial,  nor  even  that  it 
is  for  {be  advantage  of  the  surety.  Non  in  hoc  fwdera  veni 
is  an  answer  in  the  mouth  of  the  surety  from  which  the 
obligee  can  never  extricate  his  case,  ib.,  and  numerous  cases 
cited  and  examined.  Says  Lord  Chancellor  Loughborough, 
in  the  leading  case  of  Bees  vs.  Barrington,  2  Vez.  540; 
"there  shall  be  no  transaction  with  the  principal  debtor, 
without  acquainting  the  person  who  has  a  great  interest  in  it. 
The  surety  only  engage*  to  make  good  the  deficiency.  It  is 
the  clearest  and  most  evident  equity,  not.  to  carry  on  any 
transaction  without  the  privity  of  him  who  must  necessarily 
have  a  concern  in  every  transaction  with  the  principal  debtor. 
You  cannot  keep  him  bound  and  transact  his  affairs  (for  they 
are  as  much  his  as  your  own)  without  consulting  him.  You 
must  let  him  judge  whether  he  will  give  that  indulgence 
contrary  to  the  nature  of  his  engagement."  "It  is  well 
settled  by  a  number  of  decisions,  greater,  perhaps,  than  exist 
on  any  other  point  of  law,  that  any  act  of  the  creditor,  by 
which  he  precludes  himself  from  demanding-  performance  of 
the  principal,  or  entitles  the  latter  to  claim  an  exemption 
from  performance  during  an  appreciable  interval  of  time, 
however  small,  will  inure  as  a  discharge  of  the  surety."  2 
W.  &  T.  Lead.  Cas.  in  Eq.  2  PL  380,  (Ed,  1852).  If  the 
creditor,  by  agreement  with  the  principal,  without  the  con* 
currenee  of  the  surety,  varies  the  terms  of  the  contract,  as  by 
enlarging  the  time,  or  does  any  act  by  whicb  the  surety  is 
injured,  and  his  risk  increased,  he  is  discharged.  Curon  vs. 
Colbert,  3d  Ga.  B.,  248 ;  Worthan  vs.  Brewster,  30th  Ga.  R., 
114 ;  Stallings  vs.  Johnson,  27th  Ga.  B.,  564.  la  this  case 
the  note  was  due  the  24th  of  August,  1858.  No  interest  was 
then  due.  On  that  day  Johnson,  the  maker,  without  the 
assent  pf  Saffold,  the  endorser,  gave  his  note  for  one  year's 
interest  to  become  due  at  ten  per  cent,  compounded  at  that 
rate;  This  interest  note,  including  legal  and  usurious 
interest  compounded,  was  paid  before  the  interest  became 
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due  under  an  agreement  that  the  holder  would  wait  with  the 
principal  until  he,  the  holder,  should  return  from  Europe. 
The  payment  of  this  note,  inoluding  legal  and  usurious 
interest,  certainly  was  a  valuable  consideration.  It  was  not 
only  a  contract  for  usurious  interest  in  advance  but  the  pay- 
meat  of  such  interest  in  advance. 

1.  Now  what  was  the  effect  of  this  payment  of  interest,  in 
advance?  "  Where  a  bond  creditor,  by  agreement  with  his 
debtor,  takes  interest  on  his  debt  by  anticipation,  that  will 
in  effect  be  giving  time  to  the  debtor,  and  will  discharge  the 
surety;  since  a  Court  of  Equity  would  restrain  proceedings 
on  the  bond  utatil  the  expiration  of  time  for  which  the  cred- 
itor had  received  interest  on  the  bond."  White  vs.  Blake,  1 
Y.  &  C.  Exch.  Cas.,  420;  2  W.  &  T.  Lead.  Cas.  in  Eq.,  2 
Pt.  top  p.  362,  (Ed.  1852).  The  very  idea  of  payment  of 
interest  in  advanoe  presupposes  that  delay  of  the  payment  of 
the  principal  is  to  be  given  for  the  time.  The  payment  of 
the  interest  is  the  consideration  for  an  agreement  implied 
from  the  transaction  itself  if  not  distinctly  expressed,  to  give 
time  on  the  principal.  The  general  rule  is  that  the  reception 
of  interest  in  advance  upon  a  note  is  prima  fdcie  evidence  of 
a  binding  contract  to  forbear  and  delay  the  time  of  payment; 
and  no  suit  can  be  maintained  against  the  maker  during  the 
period  for  which  the  interest  has  been  paid,  unless  the  right 
to  sue  be  reserved  by  the  agreement  x>t  the  parties.  The 
payment  of  the  interest  in  advahoe  is  not  of  itself  a  contract 
to  delay,  but  is  evidence  of  such  a  contract,  and  while  this 
evidence  may  be  rebutted,  yet  in  the  absence  of  any  rebutting 
evidence  it  becomes  conclusive.  Crosby  vs.  Wyatt,  10th  N. 
H.  Rep.,  318.  There  may  be  cases  found  conflicting  with 
this  rule,  but  we  think  this  sustained  by  the  better  reason 
and  adopt  it. 

2.  The  contract  between  Johnson  and  Cardwell  for  for- 
bearance, then,  being  valid,  and  made  without  the  assent  of 
Saffold,  necessarily  released  the  indorser  from  liability. 

It  is  insisted,  however,  that  while  the  general  rule  may  be 
as  here  laid  down,  yet  the  peculiar  phraseology  of  the  note 
sued  on  takes  this  transaction  out  of  the  rule.    The  note  is  a 
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promise  to  pay,  twelve  months  after  date,  $4,733.07,  interest 
payable  annually  at  ten  per  cent.,  or  otherwise  counted  as 
principal.  The  argument  is  that  as  the  note  contemplates 
interest  to  be  paid  "  annually/'  that  there  is  an  authority 
given  by  the  endorser  to  the  maker  and  the  holder  to  agree 
for  forbearance.  The  difficulty  in  the  way  is  that  there  is 
no  authority  to  pay  interest  in  advance  and  thereby  tie  up 
the  hands  of  the  holder  from  proceeding  to  collect  the  note 
at  any  time  after  it  fell  due.  The  contract  was  that  the 
interest  should  be  paid  annually  as  it  should  fall  due,  "  or 
otherwise  counted  as  principal."  It  was  an  agreement,  in 
case  the  note  should  lie  over  for  a  year  after  it  should  fall 
due,  that  the  maker  would  pay  the  interest  due  at  the  end  of 
the  year,  and  in  case  of  default  then  such  interest,  from  that 
time,  would  become  principal  and  bear  interest,  without  the 
necessity  of  giving  a  new  note  for  the  interest.  The  interest, 
could  in  this  way  be  converted  into  principal  as  was  decided 
by  this  Court  in  Pinckard  vs.  Ponder,  6th  Ga.  R.,  256. 
Whether  such  a  contract  as  this'is  will  be  enforced  by  the 
Courts  was  left  undecided  by  the  case  in  6th  Ga. 

3.  We  have  looked  into  the  authorities  and  are  satisfied 
that  a  contract  to  pay  money  at  a  subsequent  period,  with 
interest  to  be  paid  annually,  and  if  the  interest  be  not  paid 
annually  then  the  interest  to  become  principal  is  a  valid  and 
binding  contract,  and  will  be  enforced  by  the  Courts.  It 
is  neither  usurious,  unconscionable  nor  contrary  to  public 
policy.  If  the  interest  be  not  paid  when  due,  suit  may  be 
maintained  to  collect  it  Some  cases  may  be  found  where 
Courts  of  Equity  have  refused  to  carry  into  effect  such  con- 
tracts on  the  ground  that  they  savor  of  usury ;  but  the  weight 
of  modern  decisions,  as  well,  perhaps,  as  of  the  older  ones  at 
law,  is  in  favor  of  the  enforcement  of  such  contracts.  In 
LaGrange  vs.  Hamilton,  4  T.  R.,  612;  when  a  sum  of 
money  was  due  by  bond,  with  quarterly  payments,  and  at 
the  end  of  each  year,  the  year's  interest  due  was  to  be  added, 
and  the  credits  then  deducted,  and  the  balance  to  remain  as 
principal,  it  was  held  not  to  be  usurious.  This  case  was  car- 
ried into  the  Exchequer  Chamber  in  error,  and  affirmed.    9 


392         SUPREME  COURT  OF  GEORGIA. 

Thrasher,  et  al.,  v*.  Parte©  and  wife. 

Hen.  Bl.  Rep.,  144.  The  cases  are  reviewed  in  1  Am.  L.  C, 
p»  522,  (Ed,  1852),  and.  the  annotaters  say  the  better  opinion 
is  that  an  agreement  to  pay  interest  on  interest  is  not  usuri- 
ous nor  illegal ;  and  that  such  an  agreement  made  either  at 
or  after  the  time  of  the  original  contract  will  be  enforoed. 

We  think  the  Court  charged  right  in  relation  to  the  custom 
sought  to  be  set  up  in  favor  of  thiB  private  banker  or  broker. 

We  are  not  aware  of  any  authority  which  will  make  the 
habits  of  dealing  of  an  individual  a  part  of  the  Jaws  of  the 
land.  Under  the  facts  of  this  case,  the  jury  very  properly 
found  in  favor  of  the  endorser. 

Judgment  affirmed. 


Early  W.  Thrasher,  d  al.,  plaintiffs  in  error/ tw.  Abster 
M.  Partee  and  wife,  defendants  in  error. 

When  cestui  que  fruits  averred  that  the  trustee  had,  with  the  trust  fond, 
bought  lands,  took  title  therefor  in  his  own  name  and  mortgaged  them 
to  T.  for  loaned  money,  who  was  about  to  sell  them  nnder  his  mortgige 
fi.  fd.,  and  obtained  injunction  against  such  sale,  and  T.,  in  his  answer. 
denied  all  notice  or  knowledge  of  any  trust,  and  swore  that  the  transac- 
tion by  him  was  bona  fide,  and  upon  a  valuable  consideration:  Eddy 
that  though  the  bill  should  not  have  been  dismissed  on  motion,  still, 
the  injunction  should  have  been  dissolved. 

i 

Equity.  Motion  to  dissolve  injunction.  Decided  by  Judge 
Vason.    Morgan  Superior  Court.    September  Term,  1867. 

Abner  Partee  and  bis  wife,  Emma  J.  Partee,  (whose  mai- 
den name  was  Emma  J.  Lane)  alleged,  in  their  bill,  that  she 
was  the  grand-daughter  of  William  Stalling*,  who,  on  the 
10th  day  of  October,  1858,  made  and  published  his  last  will 
and  testament,  the  fourth  item  of  which  was  as  follows :  "  I 
give  and  bequeath  unto  my  two  grand-children,  Willitm 
and  Emma  Lane,  the  children  of  Dawson  B.  Lane,  the 
one-sixth  part  of  my  estate,  to  them  and  their  heirs  forever; 
and  do  hereby  appoint  their  father,  the  said  Dawson  R  I*"** 
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their  guardian  for  both  person  and  property ;  and  should 
either  of  my  said  grand-children,  William  and  Emma  Lane, 
die  before  they  arrive  at  lawful  age,  or  marry,  then  it  is  my 
will  that  the  whole  of  the  property  which  I  have  here  given 
them,  with  its  increase,  go  to  the  survivor ;  and  should  they 
both  die  without  either  of  them  arriving  at  full  age  or  marry* 
ing,  then,  it  is  my  will  that  the  whole  of  said  property  return 
to  my  estate  and  be  equally  divided  between  my  other  five 
legatees  or  their  legal  representatives,  subject  to  the  same 
limitations  and  restrictions  as  are  imposed  respectively  upon 
them  in  the  property  given  them  in  this  will." 

William  Stallings  died  on  the  18th  of  October,  1858,— bis 
will  was  proven  and  bis  executors,  under  said  item,  delivered 
ever  to  Dawson  B.  Lane  as  suoh  guardian,  cash  and  property 
amounting  to  $40,000.00,  or  other  large  sum  of  money. 
William  Lane  died  in  October,  1866,  and  before  he  was  of 
age.  Complainants  were  married  7th  March,  1866,  and 
claim  the  whole  of  said  legacy. 

When  Stallings  died,  Dawson  B.  Lane  owned  and  pos- 
sessed a  tract  of  land  in  Morgan  county,  and  some  stock  of 
the  aggregate  value  of  about  seven  thousand  dollars,  and  wad 
indebted  to  Stallings  over  four  thousand  dollars  (as  they  be* 
h'eved)  for  which  Stallings  held  his  note,  and  the  money,  for 
which  aaid  note  was  given,  almost  in  whole,  was  invested  in 
said  land.      When  Dawson  B.  Lane  took  charge  of  said 
wards  and  their  property,  he  owed  btallings  an  amount  suffi- 
cient, as  they  believed,  to  cover  all  his  property.     At  the  sale 
of  Stallings'  property,  Dawson  B.  Lane  bought  about  twenty- 
five  hundred  acres  of  the  lands  of  the  estate  at  about  ten 
thousand  dollars,  and  perishable  property  of  said  estate  of 
about  the  same  amount.    And,  in  settling  with  the  executors 
for  aaid  purchases,  Dawson  B.  Lane,  as  such  guardian,  gave 
to  the  executors,  receipts  for  the  amount  of  all  of  said  pur- 
chases and  of  his  aforesaid  indebtedness  to  Stallings,  thereby 
investing  the  money  of  the  wards  in  all  the  property  he  then 
owned. 

The  minors  were  then  of  tender  age, — their  guardian,  from 
year  to  year,  received  large  amounts  of  money  for  the  hire 
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of  slaves  belonging  to  the  wards,  and  applied  the  same  to  his 
own  uses.  He  received  other  sums  with  which  he  is  charge- 
able. He  charged  them  for  board  and  personal  expenses  (as 
appears  by  his  exhibited  returns)  which  they  say  is  illegal. 
Lane  is  now  involved,  and  has  no  property  exoept  that  afore- 
said, (which  is  insufficient  to  pay  what  he  owes  the  wards) 
and  they  can  rely  only  on  this,  because  the  securities  on  the 
guardian's  bond,  Hugh  J.  Oglesby  and  Charter  Campbell, 
are  insolvent. 

Lane  is  sued  in  various  oases,  and  judgments  have  been 
obtained  against  him  for  a  large  amount  Besides  this,  he, 
on  the  26th  of  April,  1866,  mortgaged  to  Early  W.  Thrasher 
three  thousand  acres  of  said  lands,  bought  and  paid  for  with  the 
trust  funds  aforesaid,  to  secure  to  Thrasher  the  sum  of  twen- 
ty-six hundred  dollars.  They  charge  that  Lang  is  combin- 
ing with  Thrasher  and  others  unknown,  etc,  to  dispose  of 
bis  property  so  as  to  defeat  the  claim  of  complainants.  They 
pray  for  injunction  against  Lane  and  all  creditors,  and  the 
sheriff  of  said  county  to  keep  the  lands  in  statu  quo  until  an 
account  may  be  had  with  Lane,  and  a  decree  made  for  the 
amount  due  complainants,  and  that  their  claim  shall  be  paid 
out  of  such  property  to  the  exclusion  of  Lane's  other  credi- 
tors. They  also  pray  discovery  from  Lane,  and  for  such  other 
further  relief  as  they  may  need, 'etc.  Judge  Augustus  Reese 
(then  Judge  of  the  Ocmulgee  Circuit)  granted  an  injunction 
as  prayed  for,  restricting  it  to  the  property  bought  of  Sell- 
ings' executors. 

Thrasher,  in  the  same  paper,  demurred  generally,  and  also 
answered  the  bill.  By  the  answer  he  Says  that  the  bill  sjiows 
that  at  Stallings'  death,  Lane  owned  three  thousand  dollars 
over  and  above  his  debts ;  that  the  charges  in  the  bill  may 
be  all  true,  except  as  to  combination  and  fraud.  But  he  said 
that  his  mortgage  was  bona  fide  taken  to  secure  the  loan  of 
money ;  that  he  had  no  notioe  of  any  claim  by  complainants 
on  Lane,  or  his  inability  to  satisfy  them,  and  insisted  that  he 
could  not,  in  law  and  equity,  be  postponed  till  their  claim* 
are  paid,  especially  since  the  insolvency  of  Lane  and  his  secu- 
rities on  his  guardian's  bond  (if  they  be  insolvent)  is  the 
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salt  of  the  war,  for  which  has  not  responsible,  etc.  Neither 
the  bill  nor  answer,  shows  the  date  of  the  pote  or  mortgage 
held  by  Thrasher. 

Subsequently,  he  filed  an  amended  answer,  averring  that 
Lane  purchased  the  eighteen  hundred  acres  of  land  (to  which 
the  injunction  applied)  on  the  7th  December,  1858,  and  took 
from  Stalling^  executors  title  in  fee  simple  to  himself  indi- 
vidually, and  soon  after,  or  about  that  time,  applied  for  let- 
ters of  guardianship  over  said  wards  and  their  property ; 
was  required  by  the  ordinary  of  said  county  to  give  bond  in 
the  sum  of  $52,000.00 ;  that,  at  March  Term  of  said  Court, 
1859,  the  jury  found  a  verdict  in  accordance  with  the  decision 
of  the  ordinary,  and  Lane  never  gave  bond  as  required  nor 
received  letters  of  guardianship  on  said  estate  until  the  2d 
day  of  April,  1860. 

Thrasher  moved,  before  Judge  Vason  (then  presiding)  to 
dismiss  the  bill  for  want  of  equity,  and  to  dissolve  the  injunc- 
tion. Nothing  was  before  the  Judge  except  the  bill  and  an- 
swer.   The  motion  was  overruled  and  Thrasher  excepted. 

Baugh  &  Thrasher,  for  plaintiffs  in  error. 

N.  Q.  &  A.  G.  Foster,  for  defendants  in  error. 

Harris,  J. 

Dawson  B.  Lane,  the  farther  of  Mrs.  Partee,  was  the  exeo- 
utor  of  the  will  of  Wm.  Stallings,  her  grand-father,  and  by 
which  will  considerable  property  was  devised  to  her,  and  he 
made  the  testamentary  guardian  of  the  person  and  property  so 
given  to  his  children.  Lane  having  failed  to  pay  over  the 
property  so  devised  to  this  daughter,  he  having  mismanaged 
and  wasted  her  property,  and  become  embarrassed,  if  not 
insolvent,  this  bill  after  her  marriage  with  Partee,  was  filed 
in  their  joint  names  to  trace  a  part  of  the  proceeds  devised  to 
Mrs.  Partee,  and  which  had  been  invested  in  lands  by  Lane 
in  his  own  name,  and  on  which  lands  the  defendant,  Thrasher, 
had  taken  a  mortgage  to  secure  a  large  loan  of  money  made 
by  him  to  Lane. 
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Thrasher  answered  the  bill ;  averred  the  bona  fide  charac- 
ter of  his  loan  to  Lane,  and  that  he  took  the.  mortgage  on 
the  land  for  his  security,  without  notice  of  any  trust  at  the 
time,  in  said  land  for  Mrs.  Partee.  Upon  the  filing  this 
answer,  his  counsel  moved  to  dismiss  the  bill  for  want  of 
equity.  This  motion  was  properly  refused.  The  bill,  if  not 
making  a  case  for  a  Court  of  Equity,  should  regularly  have 
been  disposed  of  by  demurrer,  though  oftentimes  during  the 
progress  of  a  trial  a  bill  is  dismissed,  on  motion,  when  it  be- 
comes apparent  that  the  complainant  is  not  entitled  to  relief. 
It  was  not  contended  that  the  bill  had  no  equity,  but  the  mo- 
tion proceeded  from  the  misconception  that  the  Court  could 
decide  that  complainants  were  entitled  to  no  discovery,  and 
no  relief  whenever  a  full  answer  was  filed. 

Another  motion,  however,  was  made  by  Thrasher's  coun- 
sel, which  we  are  of  the  opinion  the  Court  below  should 
have  acceded  to.  The  injunction  restraining  the  levy  and 
sale  under  the  mortgage  fi.  fa>,  should  have  bedn  removed 
as  there  was  no  allegation  in  complainant's  bill  which  impu- 
ted bad  faith,  or  fraud,  or  notice,  or  knowledge  of  any  trust 
in  Lane  for  Mrs.  Partee  to  Thrasher  at  the  time,  or  previous 
to  his  taking  the  mortgage  on  the  land,  alleged  to  have  been 
purchased  with  the  proceeds  of  property  devised  by  Stallings 
to  Mrs.  Partee ;  and  Trasher,  having,  by  his  answer,  fully  denied 
all  notice  or  knowledge  of  any  trust  and  (sworn)  that  the  trans- 
action was  bona  fide,  and  upon  a  valuable  consideration,  we 
can  perceive  no  sufficient  reason  for  retaining  the  injunction  to 
the  hearing. 

Judgment  reversed. 
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Mabtin  Conker,  plaintiff  in  error,  vs.  Southern  Express 

Company,  defendant  in  error. 

By  the  act  of  18th  April,  1868,  express  companies  could  effectually  be 
sued  by  service  of  the.  writ  on  any  one  of  the  agents  of  the  company  in 
the  county  in  which  such  suit  was  instituted.  The  act  of  the  234.  Feb- 
ruary, 1868,  to  perfect  service  on  express  companies,  provides  that 
where  its  president  or  chief  officer  resides  in  this  State,  it  shall  be  the 
duty  of  the  company  to  post  in  a  public  or  conspicuous  place,  at  each 
office  where  it  does  business,  the  name  of  its  president  or  chief  officer 
on  whom  service  can  be  perfected  in  this  State.  These  acts  construed 
together,  seem  to  regard  service  on  an  agent  in  the  county  where  siit 
is  instituted  as  incomplete,  imperfect,  where  the  president  or  chief 
officer  resides  in  Georgia  and  his  name  has  been  posted  as  directed  by 
the  latter  act. 

Hie  suit  here  begun  by  service  of  an  agent  at  Columbus  in  October,  1866, 
was  capable  of  being  perfected  by  a  personal  service  of  a  copy  of  the 
original  writ  and  process,  on  such  president  or  chief  officer  whose 
name  had  been  so  posted. 

The  plea  of  the  defendant  below,  setting  forth  the  facts  that  the  president 
or  chief  officer  of  the  company  resided  in  Augusta,  Ga.,  and  that  his 
name  had  been  conspicuously  posted  in  the  office  of  the  company  at 
Columbus,  was  admitted  by  plaintiff,  without  proof,  to  be  true.  The 
Court  did  right  in  overruling  the  demurrer  to  that  plea,  but  his  judg- 
ment (*that  plaintiff,  by  such  plea,  was  barred  and  defeated  in  his  said 
action/'  was  erroneous. 

A  suit  having  been  begun  by  service  on  an  agent  at  Columbus  pursuant 
to  the  act  of  1868,  the  Court  below  should  simply  have  required  the 
plaintiff  to  perfect  service  on  the  president  or  chief  officer  of  the  ex- 
press company,  whose  name  had  been  conspicuously  posted,  Ac, 
according  to  the  act  of  1866,  and  should  have  given  plaintiff  time  for 
such  purpose. 

Case.  Demurrer.  Decided  by  Judge  Worrill.  Mus- 
cogee Superior  Court     May  Term,  1867. 

On  the  23d  of  October,  1866,  Conner  brought  case  against 
the  Southern  Express  Company,  a  corporation  doing  business 
and  having  an  office  in  said  county,  for  breach  of  its  contract, 
as  a  common  carrier,  made  in  October,  1865.  The  defendant 
plead  to  the  jurisdiction,  upon  the  ground  that  its  chief 
officer  did  not  reside  in  said  county  but  in  the  county  of 
Biebmond  in  said  State  and  averred  that  it  had,  in  accordance 
with  the  statute  in  such  case  provided,  posted  in  a  public  and 
conspicuous  place,  at  each  of  its  offiees,  the  name  of  its  pres- 
ident or  chief  officer  on  whom  service  could  be  perfected. 
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This  plea  was  demurred  to.  It  was  admitted  in  the  argu- 
ment below  and  here  that  the  company  was  incorporated  by 
the  Superior  Court  of  Richmond  county,  Georgia. 

The  Court  overruled  the  demurrer,  holding  that  the  plea 
barred  and  defeated  plaintiff's  action,  and  Conner  assigns 
that  judgment  as  error. 

Gen.  H.  L.  Benning,  for  plaintiff  in  error. 

Moses  &  Garrard,  for  defendant  in  error. 

Harris,  J. 

The  defendant  in  error  is  a  corporate  body,  and  as  such, 
under  the  general  provisions  of  the  Code,  touching  service  on 
corporations,  could  have  been  sued  in  the  county  where  it  had 
an  office  and  agent,  unless  in  the  act  of  incorporation  a  locality 
had  been  given  to  this  legal  entity,  or  by  distinct  enactment, 
the  right  of  suit  against  it  elsewhere,  had  been  given.  But 
the  legislature,  for  some  cause  which  does  not  appear  on  the 
face  of  its  legislation,  and  which  cannot  be  collected  with  any 
certainty,  by  any  course  of  reasoning  we  might  employ,  thought 
proper  to  prescribe  specially  for  service  on  express  companies; 
thus,  by  the  act  of  the  18th  April,  1863,  a  suit  against  such 
a  company,  was  made  effectual  by  service  of  a  copy  of  the 
original  writ  by  leaving  it  with  any  agent  of  any  express 
company  in  any  county  in  which  such  suit  was  instituted. 

The  facts  in  this  record  show  that  the  suit  of  Conner  was 
instituted  in  the  county  of  Muscogee,  and  a  copy  of  it  served 
on  the  agent  of  the  Southern  Express  .Company,  residing  in 
Columbus. 

Had  there  been  no  other  legislation  on  the  subject  of  ser- 
vice, it  is  very  clear  that,  under  the  act  of  1863,  the  plaintiff 
had  complied  with  the  requirements  of  that  act  The  legis- 
lature, however,  considering  that,  possibly,  much  injustice 
might  be  done  to  express  companies,  and  large  judgments 
obtained  against  them  as  common  carriers  without  full  and 
ample  knowledge  of  the  institution  of  suits  against  them  for 
damages  under  the  act  of  1863,  by  allowing  judgments  to  any 
amount  to  be  rendered  against  such  companies,  upon  service 
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upon  any  petty  agent  in  their  employment,  enacted  on  the 
23d  February,  1866,  another  law,  entitled  "An  act  to  perfect 
service  on  express  companies."  This  act  provides  that  where 
the  president  or  chief  officer  of  such  company  resided  in  the 
State,  that  it  should  be  the  duty  of  the  company  to  post  in  a 
public  or  conspiouous  place  at  each  office  where  it  does  busi- 
ness, the  name  of  the  president  or  chief  officer,  on  whom  ser- 
vice can  be  perfected  in  this  State. 

We  cannot  think  that  this  act  repeals  the  act  of  1863,  or 
was  so  intended, — we  view  it  as  simply  cumulative.  Repeals 
of  laws  by  implication,  are  not  to  be  favored,  and  when,  by  a 
fair  and  liberal  construction,  they  can,  without  torture,  be 
made  to  harmonize,  no  Court  could  be  justified  in  deciding 
that  the  last  act  repealed  the  first.  These  acts  are  construed 
together,  and  thus  construed,  we  are  impressed  with  the  con- 
viction that  the  legislature  meant,  substantially,  to  consider 
suits  begun  by  service  on  an  agent  in  the  county  where  the  suit 
was  instituted,  only  as  incomplete,  imperfect,  where  the  presi- 
dent or  chief  officer  of  such  express  company  resided  in  the 
State,  and  hence  the  requirement  in  such  case  that  his  name 
should  be  posted  conspicuously  in  the  offices  of  the  company ; 
that  service  of  a  suit  if  made  otherwise,  as  under  the  act  of 
1863,  might  be  perfected,  made  complete  and  effectual  by  the 
service  of  such  president  or  chief  officer  whose  name  has  been 
so  posted.  Until  service  of  suit  already  instituted  is  thus  per- 
fected, the  plaintiff  could  not  proceed  to  judgment. 

We  apprehend  that,  upon  service  on  any  agent  of  express 
companies  in  a  county  where  suit  was  begun,  a  plaintiff  would 
be  entitled  to  proceed  to  judgment,  even  if  the  president 
or  chief  officer  redded  within  the  State,  unless  the  company 
had  previously  posted  the  name  of  such  president  or  chief 
officer  in  a  public  or  conspicuous  plafce  in  its  offices.  Sure- 
ly, then,  if  a  suit  had  been  begun  under  the  act  of  1863, 
no  more  could  have  been  intended  by  the  act  of  1866 
than  to  require  the  plaintiff  to  perfect  the  service  of  his 
suit  by  causing  such  president  or  chief  officer  residing  in 
the  State,  and  whose  name  had  been  posted  as  required  by 
the  latter  act,  to  be  served  by  a  copy  of  the  original  writ  and 
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process  being  left  with  him,  before  allowing  the  suit  to  pro- 
ceed to  trial.  It  certainly  could  not  have  intended  by  requir- 
ing service  to  be  perfected  to  compel  the  transfer  of  the  suit 
from  the  county  in  which  it  had  been  commenced  to  the  county 
of  the  residence  of  such  president  or  chief  officer  whose  name 
had  been  posted.  To  have  done  this,  would  have  been  not 
only  a  material  alteration  of  the  act  of  1863,  it  would  vir- 
tually have  prohibited  all  auite  against  these  companies 
except  in  the  county  of  the  residence  in  Georgia  of  such  presi- 
dent or  chief  officer.  Our  respect  for  the  law-making  power, 
precludes,  the  supposition  that  it  oould  have  ^meant  what  its 
enactment  has  not  expressed,  that  its  design  was  a  covert, 
indirect  repeal  of  the  act  of  1863. 

To  the  suit  begun  under  the  act  of  1863,  by  service  on  an 
agent  of  the  Southern  Express  Company  residing  at  Colum- 
bus, a  plea  was  filed  setting  forth  that  the  chief  officer  of  that 
company  resided  in  Augusta,  Georgia,  and  that  the  name  of 
such  officer  had  been  posted  as  directed  by  the  act  of  1866. 
The  plaintiff  demurred  to  this  plea ;  the  demurrer  was  over- 
ruled, and  the  Court  held  "  thai  the  plea  was  sufficient  in  law  to 
bar  and  defeat  plaintiff's  suit/'  begun  under  the  act  of  1863. 

We  cannot  concur,  from  the  views  before  expressed,  in  the 
judgment  of  the  Court  below,  as  there  was  a  pending  suit 
begun  by  service  on  the  agent  at  Columbus  in  accordance 
with  an  unrepealed  act,  and  whilst  such  service  under  the 
facts  in  this  case  was  insufficient,  by  itself,  to  authorize  the 
plaintiff  to  proceed  to  judgment;  still,  this  imperfect  service 
was  capable  of  being  perfected  in  accordance  with  the  terms 
of  the  act  of  1 866 — that  is  to  say,  by  a  personal  service  of  a 
copy  of  the  original  pending  suit  and  process  on  the  president 
or  chief  officer  whose  namg  had  been  posted  conspicuously  in 
the  office  at  Columbus. 

The  Judge  should  have  sustained  the  plea  no  further  than 
to  refuse  to  allow  plaintiff  to  proceed  to  trial  until  hehadper- 
fected  the  service  of  his  suit  as  herein  indicated,  and  sufficient 
time  should  have  been  allowed  to  plaintiff  for  such  purpose. 

Let  the  judgment  below  be  reversed. 
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The  Mechanics'  Bank,  plaintiff  in  error,  w.  Stephen  D. 

Heard,  defendant  in  error. 

A  corporation  made  by  the  General  Assembly  of  this  State,  cannot 
terminate  its  existence  by  a  voluntary  surrender  of  its  charter j  the 
surrender  must  be  accepted  by  the  General  Assembly. 

Under  oar  Code,  a  corporation  may,  by  a  voluntary  surrender  of  its 
franchises,  terminate  its  existence. 

Walker,  J.,  dissenting. 

Assumpsit.  Surrender  of  charter.  Tried  by  Judge  Au- 
gustus Reese.  Richmond  Superior  Court.  June  Term, 
1867. 

Heard,  (on  the  8th  September,  1866,)  sued  said  Bank  for 
$11,677.00,  besides  interest  due  on  certain  of  its  bills,  whioh 
he  owned,  and  which  the  Bank  had  refused  to  pay.  The 
return  of  the  sheriff  was,  "  personally  served  a  copy  of  the 
within,  upon  the  defendant,  this  the  12th  day  of  September, 
1866.  John  D.  Smith,  Sheriff  R.  Co." 

At  June  Term,  1867,  this  return  was  amended  so  as  to 
read  thus :  "  Personally  served  a  copy  of  the  within  upon 
Thomas  S.  Metcalf,  President  of  the  Mechanics'  Bank,  this 
12th  day  of  September,  1866. 

John  D.  Smith,  Sheriff  R.  Co." 

Thereupon,  Metcalf  tendered  a  traverse,  averring  that  on 

said  day  of  service,  he  was  not,  and  for  a  long  time  before 

that  day,  had  not  been  President  of  said  Bank,  nor  held  any 

office  therein ;  that  he  was  elected  President  of  the  Bank,  on 

the  2d  day  of  January,  1865,  for  that  calendar  year,  and  not 

since;  that  on  the  20th  day  of  February,  1866,  at  a  meeting 

of  the  stockholders  of  the  Bank,  duly  summoned  in  terms  of 

the  charter,  by  an  unanimous  vote  of  said  Directors,  the  charter 

of  the  Bank  was  surrendered  to  the  State,  and  notice  of  such 

surrender  was,  by  order  of  said  meeting,  forwarded  to  the 

Governor  of  Georgia,  and  by  him  received,  and  ergo  the  Bank 

ceased  to  exist;  he  ceased  to  be  its  President,  and  ergo  the 

said  service  was  void. 

And  Metcalf  'a  counsel  moved  that  said  traverse  be  tried 
by  a  special  jury,  as  a  collateral  issue. 

27 
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The  Court  refused  so  to  submit  the  traverse,  stating  thai 
he  would  permit  the  questions  involved  in  said  traverse  to 
be  plead  along  with  other  pleas,  and  required  the  defendant 
to  plead  if  the  Bank  had  any  other  pleas. 

Then  Wm.  T.  Gould,  as  assignee  of  the  Bank,  plead  that 
plaintiff  should  not  have  his  action,  etc,  because  before  this 
action  was  commenoed,  to-wit :  on  the  20th  day  of  February, 
1866,  said  Bank  had  ceased  to  exist  as  a  corporation  by  the 
surrender  of  its  charter,  as  aforesaid,  and  because,  before  that, 
to-wit :  on  the  20th  day  of  January,  1866,  the  Bank  had 
assigned  to  him,  for  the  benefit  of  all  its  creditors,  all  its 
property,  and  notice  of  such  assignment  was  given  in  the 
"Constitutionalist,"  a  public  gazette,  in  Augusta,  in  said 
county,  and  after  which  surrender  no  corporate  act  was  done 
by  the  Bank,  nor  any  official  act  performed  by  any  of  its 
officers,  and  he  prayed  to  go  to  the  country. 

And  Joseph  E.  Brown,  a  counsel  for  divers  stockholders 
of  the  Bank,  to-wit :  Metcalf,  Sibley,  Baker  and  Bishop,  plead 
the  surrender  of  the  charter  and  vacation  of  the  officers  of  the 
Bank  as  aforesaid,  with  a  conclusion  that  therefore  the  ser- 
vice was  void. 

It  was  admitted  that  Metcalf  was  the  last  President  of  the 
Bank,  and  that  under  the  by-laws  of  the  Bank  its  officers 
held  their  offices  until  others  were  elected. 

Plaintiffs'  counsel  demurred  to  Gould's  plea.  The  Court 
sustained  the  demurrer  upon  the  ground  that  such  surrender, 
till  accepted  by  the  General  Assembly,  worked  no  dissolution 
of  the  Bank. 

Brown  then  withdrew  the  plea  filed  by  him,  as  last  afore- 
said, and  offered  to  file  for  William  H.  Hibler,  one  of  the 
stockholders  of  the  Bank,  a  plea  averring  "  that  no  judgment 
of  this  Court  can  be  rendered,  in  this  case,  against  him,  as  a 
stockholder  of  said  Bank,  by  virtue  of  any  publication  which 
may  have  been  made,  and  notice  given,  under  section  3283 
of  the  Code  of  Georgia,  nor  can  any  execution  issue  against 
him,  or  any  other  person,  as  a  stockholder,  by  virtue  of  any 
judgment  rendered  under  any  notice  given  under  the  pro- 
visions of  said  section." 
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The  Court  refused  to  allow  this  plea,  ruling  that  Hibler 
ooald  not  defend  for  himself,  though  any  stockholder  might 
defend  for  the  Bank. 

Then  Brown,  as  counsel  for  Hibler,  filed  another  plea,  aver- 
ring that  the  charter  of  the  Bank  was  a  contract  between  the 
State  and  the  stockholders  and  bill-holders  of  the  Bank,  by 
which  the  State  bound  itself  that  the  Bank  should  exercise 
its  corporate  rights  without  interruption  ;  in  consideration  of 
which  promise  the  Bank  undertook  to  redeem  its  bills  with 
specie,  on  demand,  and  the  stockholders,  upon  that  considera- 
tion and  not  otherwise,  agreed  to  be  personally  liable  for  such 
redemption  in  proportion  to  their  stock;  that  plaintiff  ac- 
cepted the  bills  of  the  Bank  with  full  notice  of  these  facts ; 
that,  while  the  Bank  was  performing  all  its  duties,  the  Gen- 
eral Assembly  called  a  convention  of  the  people  of  Georgia, 
which  convention  passed  an  ordinance  of  secession  from  the 
Union,  and  aided  in  bringing  on  a  war,  which  caused  a  block- 
ade of  the  ports  of  Georgia,  destroyed  commerce,  etc.,  so  as  to 
force  a  suspension  of  specie  payment  by  the  Bank,  and  that 
the  General  Assembly  had  declared  the  charters  of  Banks 
subject  to  forfeiture  for  such  suspensions.     Further,  that  dur- 
ing the  existence  of  said  law,  "  the  stay- law"  was  passed,  and 
was  kept  in  force  by  re-enactments,  and  thereby  kept  the 
Bank  from  collecting  its  assets,  which  were  greatly  in  excess  of 
its  liabilities,  and  thereby  forced  the  Bank  to  suspend.    Fur- 
ther, during  such  suspension,  the  State,  by  another  act,  compel- 
led the  Bank  to  receive,  on  deposit  and  in  payment  of  its  gold 
debts,  Confederate  States  treasury  notes  and  Georgia  treasury 
notes ;  that  they  did  receive  such  currency  to  the  amount  of 
$1,500,000  00  at  p?.r,  in  payment  of  such  debts,  when  said 
currency  was  worth  only  five  cents  in  the  dollar  in  specie. 
And  further,  that  plaintiff,  at  and  before  the  war  commenced, 
owed  the  Bank  $15,000  00  in  gold,  which  he  refused  to  pay 
(taking  advantage  of  said  "stay  law")  until  the  currency  had 
depredated  as  aforesaid,  and  then  offered,  with  it,  to  pay  his 
said  debt;  which,  under  said  act,  the  Bank  was  compelled  to 
receive  in  payment,  and  did  receive  it,  under  compulsion, 
which  was  only  in  law  a  payment  of  the  gold  value  of  the 
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The  Court  refused  so  to  submit  the  trzv&//jf    8™  of 
he  would  permit  the  questions  involved  j/jf./     edjndg- 

be  plead  along  with  other  pleas,  and  re //// 

the  1st  day 


1866,  said  Bank  had  ceased  yjf  //  pudiated  the  notes 

surrender  of  its  charter,  as  v/fjf  *  *  received  these  bills 
to-wit :  on  the  20th  day.///'  >,  and  that  this  is  there- 
assigned  to  him,  for  t*///  d  scaling  ordinance  of  the 
property,  and  notice  ,  /'  when  plaintiff  took  the  bills 
*  Constitutionalist,"  y  '  jents  in  the  dollar,  and  it  was  in- 
oounty,  and  after ; '  jver  the  face  of  his  notes. 
by  the  Bank,  r  .ys  moved  to  strike  all  of  this  last  plea 
officers,  and  h'    Ag  to  the  set-off  and  scaling  the  demand. 

And  Josf  #s  sustained  by  the  Court, 
of  the  Ban'   tben  HPnt  to  **ie  JU1T'    Plaintiff  submitted  his 
the  surr*y£jiiry  as  evidence  and  closed. 
Bank  /^aosel  for  Hi  bier  then  introduced  as  witnesses  the 
vice    Pf&od  John  A.  North,  late  teller  of  the  Bank. 

/J*aKI>  testified  that  when  the  war  began,  he  owed  the 
T      £  nothing ;  his  firm,  Heard  &  Simpson,  did  owe  a  con- 
jursble  amount,  (he  did  not  know  how  much,)  he  could  not 
j£  ft  was  less  than  $20,000  or  $25,000,  or  that  it  was  so 
jpuch.    The  firm  kept  an  account  with  the  Bank,  checked  on 
their  deposits  and  discounts  and  had  monthly  settlements; 
(bey  owed  the  Bank  sometimes  more  and  sometimes  less,  till 
the  latter  part  of  1863  or  first  of  1864,  when  they  were  noti- 
fied by  the  Bank  to  close  their  account,  and  they  paid  off  all 
they  owed  in  Confederate  notes.    He,  at  that  time,  held  none 
of  these  notes  sued  on ;  he  took  some  of  them  in  payment  of 
debts  and  bought  some  of  them  since  the  settlement.    Said 
firm  was  dissolved  after  the  settlement,  and  he  continued  bu- 
siness in  his  own  name;   and  he  did  not  recollect  that  be 
owed  the  Bank  anything  after  the  settlement.    After  Con- 
federate money  became  current,  all  payments  and  discounts 
were  made  in  it.    He  got  none  of  the  bills  from  the  Bank, 


MHXEDGEVILLE,  DEC.  TERM,  1867.      406 

The  Mechanics'  Bank  vs.  Heard. 

bat  did  not  recollect  from  whom  he  got  them.  While  his 
firm  was  dealing  with  the  Bank,  they  had  collaterals  lodged 
there,  which  were  given  up  on  the  settlement. 

North  testified  that  Heard  &  Simpson  owed  the  Bank 
$30,000  00  when  the  war  began,  and  were  endorsers  for  $25,- 
000  00  more ;  they  did  not  settle  with  the  Bank  till  the  lat- 
ter part  of  1863 ;  bat,  without  reference  to  the  books  of  the 
Bank,  he  could  not  say  what  Heard  &  Simpson  owed  the 
Bank  at  any  particular  time,  after  the  war  began.  The  ac- 
count was  closed  and  settled  in  full  in  the  latter  part  of  1863* 

The  Court  charged  the  jury  that  no  set-off  could  be  al- 
lowed unless  some  definite  sum  was  shown  to  be  due  from 
plaintiff  to  defendant ;  but  that  in  this  case  there  had  been 
monthly  settlements,  but  did  not  show  how  much  remained 
doe  and  that  "  there  was  nothing  proved  in  this  case  that  en- 
titles the  defendant  to  either  a  legal  or  equitable  set-off,  and 
that  the  plaintiff  was  entitled  to  a  verdict  for  the  amount  of 
the  notes  sued  on,  with  interest  from  the  commencement  of 
the  suit."     The  jury  found  for  plaintiff  accordingly. 

There  was  no  motion  for  a  new  trial. 

Gould,  as  assignee  in  person,  and  Hibler,  by  Brown  as  his 
counsel,  assigned  as  error — 

1st.  The  refusal  to  allow  Metcalf 's  traverse  of  the  return 
to  be  tried  by  a  special  jury. 

2d.  The  holding  that  the  surrender  of  the  charter  was  in- 
valid till  accepted  by  the  General  Assembly,  and  that  the 
officers  of  the  Bank  were  not  discharged  from  their  offices  by 
aaid  assignment  and  surrender. 

3d.  The  ruling  out  Hibler's  pleas,  except  as  to  set-off  and 
the  scaling  of  the  demand. 

4th.  The  charge  to  the  jury  that  the  evidence  showed  that 
there  bad  been  monthly  settlements,  but  did  not  show  how 
much  remained  due. 

5th.  The  charge  to  the  jury  that  there  was  nothing  proved 
in  this  case  that  entitles  •  the  defendant  to  either  a  legal  or 
equitable  set-off. 
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W.  T.  Gould,  Joseph  E.  Bbown  and  Jackson  Lawton, 
and  Bassenger,  for  the  Bank,  made  the  following  points: 

Acceptance  by  the  Legislature  of  the  surrender  of  a  cor- 
poration is  not  necessary  to  give  effect  to  the  surrender. 

It  was  a  rule  of  the  English  Common  Law,  that  the  sur- 
render of  a  charter,  to  be  effectual,  must  be  accepted  and 
enrolled.  That  rule  was  never  applicable,  and  therefore  never 
of  force  in  Georgia. 

The  first  inquiry  is  necessarily  into  the  reason  of  the  rule. 

"For  a  number  of  persons  to  be  incorporated  and  subsist  as 
a  body  politic/'  is  a  franchise.  And  this  species  of  franchise 
is  an  " incorporeal  hereditament;"  i.  e.,  a  sort  of  property.  2 
Bla.  Com.,  37. 

The  same  writer,  in  his  .chapter  on  "Title  by  Alienation/' 
referring  to  the  evidences  of  the  transfer  of  property,  or  "com- 
mon assurances"  of  the  kingdom,  mentions  that  by  "matter 
of  record ;"  which,  he  says,  is  "  an  assurance  transacted  only 
in  the  King's  Public  Courts  of  Record."    2  Bla.  Com.,  294. 

And  "  no  freehold  may  be  given  to  the  King,  or  derived 
from  him  but  by  matter  of  record ;"  he  mentions,  as  subjects 
of  these  grants,  which  were  thus  "matter  of  record,"  "lands, 
honours,  liberties,  and  franchises"     2  Bla.  Com.  344-6. 

It  was  necessary  that  these  grants  should  be  enrolled  in 
Chancery. 

Now,  as  a  grant  was  an  alienation  by,  on  the  other  hand,  a 
surrender  of  the  thing  granted  was  an  alienation  to  the  King. 
But  as  the  King  could  not  grant,  so  he  could  not  receive  any 
such  thing,  but  "  by  matter  of  record."  2  Kyd  on  Corp.,  165. 
Grant  on  Corp.,  M.  P.,  39.    Bull  N.  P.  226-7. 

It  appears,  then,  that  the  rule  in  question  was  a  thoroughly 
technical  one,  founded  on  special  reasons  and  growing  oat  of 
the  peculiar  mode  of  conveyancing  prescribed  by  the  Com- 
mon Law  in  transactions  between  King  and  subject.  And  it 
applied  only  to  that  one  class  of  corporations,  viz:  those  created 
by  charter  from  the  King.  There  were  no  corporations  by 
Act  of  Parliament,  when  those  writers  published  their  works. 
1  Bla.  Com.,  473.     1  Kyd  Corp.,  61. 

They  are  invariably  distinguished  from  each  other  as  "char- 
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tered  corporations/'  and  "parliamentary"  or  "statutory  cor- 
porations." Grant  Corp.,  6,  7,  9,  306-8.  Wilcock  Mun. 
Corp.,  M.  P.,  25,  26, 331—2,  etc. 

The  rules  of  the  Common  Law  as  to  the  dissolution  of  par- 
liamentary corporations  must  have  become  the  law  of  our 
statutory  corporations. 

For  a  reason  already  stated,  the  earlier  English  reports  and 
writers  make  no  allusion  to  this  subject.  But  recent  writers 
announce  it  as  indisputable  law  that  a  parliamentary  corpora- 
tion cannot  surrender.  Grant  Corp.,  45, 46,  307, 308.  Wil- 
cock Mun.  Corp.,  332. 

See  the  language  of  Lord  Eldon  in  1  Mylue  &  Keen, 
161-2,  cited  in  Grant  Corp.,  289,  290,  to  show  the  nature  of 
the  contract  created  by  a  parliamentary  corporation. 

Grant  lays  it  down  as  the  law  in  England  that  a  parlia- 
mentary corporation  cannot  be  deprived  of  its  being  or  its 
privileges  by  a  quo  warranto.    Grant  Corp.,  307,  308. 

And  that  even  when  the  passing  of  the  constituting  statute 
had  been  obtained  by  a  fraud  upon  the  Parliament,  the  Court 
of  Chancery  could  not  relieve  a  corporator  from  his  obliga- 
tions under  it,  because  it  could  not  annul  a  law  of  the  land. 
Grant  Corp.,  292,  who  cites  11  Sim.,  328.  1  Eng.  Railw. 
Cases,  640. 

But  though  the  creating  act  could  not  cease  to  be  law  save 
by  a  repealing  act,  the  corporation  was  free  to  abandon  its 
privileges.  3  Man.  Grang.  &  Scott,  54  Eng.  Com.  L.  Sep., 
936-7. 

This  was  the  law  of  Georgia  until  the  Code  went  into 
operation,  which,  in  section  1640,  for  the  first  time  announces 
that  our  statutory  corporations  may  surrender. 

The  Legislature  cannot  have  intended  by  "  surrender  "  that 
technical  surrender  which  was  peculiar  to  the  English  char- 
tered corporations.    See  also  Code,  sections  1442, 1443, 1444. 

An  assignment  is  equivalent  to  a  surrender. 

A  corporation  was  dissolved  by  the  death  of  all  its  mem- 
bers. A  corporation,  which  failed  to  elect  its  officers  at  the 
appointed  time,  was  by  that  failure  dissolved.  1  Bla.  Com., 
485.    A  corporation,  consisting  of  several  integral  parts,  was 
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entirely  dissolved  by  the  loss  of  one  of  those  parts,  though 
all  the  others  remained  complete.  1  Bla.  Com.,  485,  notes. 
Grant  Corp.,  302-3.  2  Kyd  Corp.,  448-9.  3  Burr.  1866. 
3  Term  R.,  199.  3  East.,  213.  4  East.,  17.  1  Dyer.  100  a, 
3  Rep.,  75.  2  Kyd,  467.  Grant  Corp.,  306.  2  Kent  Com., 
308-9.    Ang.  &  Ames  Corp.  654. 

It  has  been  intimated  that  if  the  corporation  can  restore 
itself,  its  existence  is  only  suspended,  not  extinguished.  But 
this  has  not  met  with  approbation,  and  is  not  the  doctrine  of 
the  English  Courts.     2  Kyd,  448-465. 

A  corporation  in  Georgia,  which  makes  an  assignment 
under  section  1442  of  the  Code,  is  in  this  situation.  It  is 
insolvent     It  assigns  all  its  effects. 

This  view  is  sustained  by  some  of  the  best  American  au- 
thorities. 19  Johns.,  456.  6  Cowen,  217.  8  Cowen,  387. 
1  Hopkins,  301. 

In  a  case  in  7  Johns.  Ch.  217,  usually  cited  to  the  contrary, 
the  corporators  continued  to  elect  trustees,  etc.,  after  the 
assignment ;  so  that,  in  fact,  the  corporate  existence  was  ex- 
pressly maintained.  And  the  decision  in  6  Gill  &  Johnson, 
205,  also  cited  to  the  contrary,  is  made  expressly  to  depend 
on  the  fact  that  the  corporation  could  call  in  more  capital, 
and  resume  business. 

A.  R.  Wright,  I.  T.  Shumake  and  H,  W.  Hilliard 
replied  as  follows : 

The  law  at  the  time  of  our  adopting  statute,  required  an 
acceptance,  of  a  surrender,  by  the  King,  and  enrollment 
thereof,  to  dissolve  a  corporation,  whose  charter  was  granted 
by  the  King :  and  a  repealing  act  of  Parliament,  where  char- 
ter was  granted  by  Parliament. 

Penobscot  Broom  Corp.,  vs.  Lawson.  16  Maine,  224.  16 
Maine,  314.  Grant  on  Corporations,  45,  S.  P.  Grant  on 
Corporations,  and  notes,  39,  S.  P.  Grant  on  Corporations, 
306-7.  1  Swan  164 :  Angell  &  Ames,  section  773.  Bos- 
ton Glass  Manufactory,  vs.  Langdon  24.  Hick.,  49.  2 
Kent.  Com.,  306  n.  (a.) 

In  Georgiai  therefore,  an  act  of  repeal,  or  acceptance  of  » 
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sarrender  is  necessary  to  dissolve  our  corporations  with  their 
consent.    Code  sections  1638,  1640. 

But  the  omnipotent  power  of  Parliament,  and  the  power 
of  the  King,  to  dissolve  corporations  was  qualified  bj  the 
United  States  Constitution,  which  forbids  acts  impairing  the 
obligation  of  contracts.  United  States  Constitution,  Art.  I, 
section  X. 

This  charter  is  a  contract  between  the  State,  on  the  one 
part,  and  Stockholders  on  the  other.  4  Wheaton  518.  16 
Geo.  R.,  289.     19  Geo.  R.,  325.     2  Kent  Com.,  306.,  s.  p. 

These  bills  are  contracts  between  the  bill-holder,  on  one 
part,  and  the  corporation  and  stockholders  on  the  other  part 
The  liability  of  the  latter  is  several,  and  ultimate.  19  Geo. 
R.,  328.  (4.)    Acts  of  1853-4,  p.  178. 

Therefore,  to  dissolve  charter,  as  between  the  State  and 
stockholders,  both  parties  must  consent ;  and  there  must  be  a 
repealing  act,  or  an  act  of  acceptance  of  a  surrender,  by  the 
General  Assembly.  4  Wheaton  R.,  518.  2  Kent  Com.,  306,  s.  p. 
Story  on  partnerships,  section  268,  section  118.  Story  on 
Agency,  section  49.  Broom's  Legal  Maxims,  681.  15  Pick., 
351,  360.  Ang.  &  Ames  on  Corp.,  657.  Grant  on  Corp., 
307.  7  Cowen  R.,  45.  1  Swan,  164.  8  Peters,  281.  4 
East.,  327.    6  Geo.  R.  130.     16  Geo.  R.  289. 

The  immediate  effect  of  such  proceedings  upon  the  bills 
before  the  Court,  would  be  to  release  the  corporation  from  its 
personal,  immediate  and  primary  obligation,  and  these  con- 
tracts thus  would  be  impaired  to  that  extent.  Thornton  tw. 
Lane,  11  Geo.  R.  459.  Moultrie  vs.  Hoge,  21  Geo.  R.  513. 
2  Kent  Com.  307,  s.  p. 

According  to  the  Bill  of  Exceptions,  the  question  of  sur- 
render was  decided  upon,  plea  of  assignee,  and  the  facts 
set  out,  do  not  amount  to  a  surrender  in  law.  7  Conn. 
Rep..  45.  1  Swan  Rep.,  164.  Angell  &  Ames  on  Cor* 
porations,  page  657.  Angell  &  Ames,  section  773.  16  Conn. 
R.,  179.  20  Conn.  R.,  447.  Grant  on  Corporations  307,  s. 
p.,  n.  (h.)  24  Pick,  49.  3  DeSaussure  557.  6  Howard's 
Miss.  R.,  625,  681.    15  Pick.  R.,  351.     12  B.  Monroe  77. 
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Harris,  J. 

The  various  grounds  occupied  in  argument  by  plaintiff's 
counsel,  are  so  numerous  as  to  forbid  a  notice  of  all  of  them 
in  this  opinion.  Were  we  under  a  necessity  to  discuss  every 
matter  drawn  into  the  arguments,  to  which  we  have  listened 
most  patiently,  it  would  impose  on  us  the  labor  of  writing  a 
treatise  on  corporations ;  for  this,  we  have  neither  time  nor 
inclination.  Confined,  as  it  will  be,  to  such  points  as  we 
deem  most  material,  we  will  accompany  their  notice  with 
such  observations  as  we  think  will  give  an  effectual  answer  to 
the  strongest  portions  of  the  argument  made  in  support  of 
their  position. 

That  position  briefly  is :  That  a  Banking  corporation  may 
under  the  Code  of  this  State,  section  4th,  paragraph  1685,  by 
a  voluntary  surrender  of  its  franchises,  dissolve  itself  at  Us  trill; 
that  to  the  resolutions  of  the  corporators  surrendering  their 
franchises  no  subsequent  legislative  assent  is  necessary — that 
in  effect  an  acceptance  of  such  surrender  has  been  given  in 
advance. 

This  is  certainly  startling;  called  upon  for  the  first  time  to 
interpret  the  several  clauses  of  the  Code  touching  the  dissolu- 
tion of  corporations,  we  have  felt  bound  by  a  high  sense  of 
duty  to  consider  carefully  the  position  assumed  and  to  weigh 
well  the  consequences  which,  if  we  were  to  accede  to  it,  it 
would  induce  upon  the  interests  and  business  of  the  State. 
Our  profound  and  undoubted  conviction  is  that  it  is  unsup- 
ported by  law  and  on  principle  untenable. 

In  no  branch  of  the  Common  Law  are  the  great  and  lead- 
ing principles  which  control  it  more  distinctly  stated  and 
illustrated  than  those  touching  the  creation  and  dissolution  of 
corporations.  Elementary  treatise  after  treatise  has  issued 
from  the  press,  on  both  sides  of  the  Atlantic,  by  Kyd  and 
Grant,  Angell  and  Ames,  on  Corporations.  Besides  these  there 
are  some  valuable  chapters  on  the  same  subject  in  Kent's  Com- 
mentaries and  very  many  decisions,  which  will  enable  any 
one  who  is  patient  in  investigation  to  solve  without  difficulty 
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the  questions  made  by  the  record.    Our  task  is  the  applica- 
tion of  established  principles  to  the  plea  of  Mr.  Metcalf. 

It  cannot  be  denied  that  all  Banking  corporations  in 
America  are  the  creatures  of  legislative  will,  and  that  no  power 
to  create  such  corporations  belongs  to  either  of  the  other  de- 
partments of  the  State  government.  Nor  can  it  be  denied 
that  every  act  of  the  Legislature  creating,  a  Banking  corpor- 
ation upon  its  acceptance  becomes  an  executed  contract  between 
the  State  and  corporation.  This  principle,  decided  in  Dart- 
mouth College  vs.  Woodard,  4  Wheaton,  places  plaintiff  in 
error,  within  the  protection  of  the  Constitution  of  the  United 
States.  Under  such  protection  it  follows  that  the  act  crea- 
ting  the  Mechanics'  Bank  as  a  corporation  cannot  be  modified 
or  repealed  by  the  Legislature  of  Georgia  without  the  free 
assent  of  the  corporators,  and  then  only  when  such  alteration 
or  repeal  does  not  effect  the  rights  of  its  creditors.  It  may 
be  safely  asserted  that  the  Legislature,  its  creator,  has  no 
power  of  its  will  merely  to  dissolve  it.  As  long  as  it  perforins 
its  engagement  by  the  Act  creating  it,  it  has  a  corporate  ex- 
istence within  the  limit  of  time  fixed  by  the  Act  which  can 
not  be  shortened. 

This  brings  us  to  consider  the  grounds  on  which  corpora- 
tions (private)  could  be  dissolved  at  Common  Law. 

They  are :  1.  Death  of  the  corporators.  2.  Surrender  of 
charter  accepted  and  enrolled.  3.  Forfeiture.  Section  3, 
Burrows,  Bepts.  1866. 

But  counsel  for  plaintiff  in  error  have  gravely,  and  with 
seeming  earnestness,  asserted  a  dissolution  of  a  corporation 
by  a  voluntary  surrender,  was  unknown  to  the  Common  Law, 
that  such  a  privilege  was  the  creation  of  our  Code,  and  upon 
this  assumption  rests  the  plaintiff's  case.  Let  us  see  if  it  can 
staod  the  test  of  examination.  It  is  said  of  corporations 
created  by  letters  patent  from  the  crown,  that  the  King  could 
not  ex  mero  motu  alter  or  resume  his  grant.  It  could  be 
dissolved  upon  the  free  consent  of  the  corporators  surrendering 
their  franchises  under  the  seal  of  the  corporation. 

Grant  on  corporations,  p.  303.  Bex  vs.  Lanier,  Salk  168. 
8,  Meeson  and  Welsby,  1. 
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Here  then  we  find  that  surrender  was  a  mode  whereby  a 
corporation  might  be  dissolved.  It  was  voluntary,  for  it 
proceeded  from  the  free  consent  of  the  corporators.  The 
franchise  could  not  be  resumed  unless  the  grantees  concurred* 
Ibid.  Thus  we  have  the  definition  of  surrender  ;  its  charac- 
teristic is  that  it  is  voluntary,  springing  from  the  free  consent 
of  the  corporators.  Can  more  be  necessary  to  satisfy  the 
enquirer  that  a  voluntary  surrender  was  a  mode  whereby  a 
dissolution  of  a  corporation  might  be  effected  according  to  the 
Common  Law  ?  To  make  it  complete,  such  surrender  required 
the  assent  or  acceptance  of  the  creator  of  the  corporation,  duly 
enrolled  and  of  record.  The  English  authorities  cited  estab- 
lish these  doctrines. 

Our  Code,  in  enumerating  the  grounds  whereby  corpora- 
tions are  dissolved,  but  repeats  those  existing  at  Common  Law. 
"Surrender"  is  one  of  them.  In  a  subsequent  clause,  volun- 
tary surrender  is  defined,  thus  clearly  showing  that  in  the 
minds  of  the  codifyers  they  were  one  and  the  same  mode. 

An  identity  is  thus  shown  between  "surrender"  at  Common 
Law,  and  the  surrender  or  voluntary  surrender  of  the  Code, 
proceeding  alike  from  the  free  will  of  the  corporators.  *Tis 
this  which  distinguishes  them  from  another  mode  of  dissolu- 
tion by  forfeiture;  this  last  is  the  result  solely  of  coercion, 
compulsion  by  the  judgment  of  a  court.  In  England  the 
surrender  was  required  to  be  made  to  the  creator  of  the  cor* 
poration.  In  Georgia,  the  Code  requires  it  to  be  made  to 
the  State,  by  which  the  Legislature,  as  the  creator  by  law  o£ 
Banking  corporations,  must  necessarily  be  understood. 

It  should  be  kept  in  mind  that  the  codifyers  were  commis- 
sioned to  embody  the  principles  of  the  Common  Law  in  force 
in  Georgia ;  they  had  no  authority  to  originate  new  matter 
for  legislative  sanction.  It  therefore  is  incumbent  on  those 
who  assert  that  they  went  beyond  their  commission,  and 
especially  in  reference  to  the  subject  of  dissolution  of  corpo- 
rations to  prove  it.  It  has  been  assumed  in  argument  by 
plaintiff  in  error,  that  familiar  as  they  were  with  the  difficul- 
ties which  had  hitherto  existed  in  the  dissolution  of  Banking 
corporations,  they  intended,  and  did  actually,  by  section  1685, 


MILLEDGEVILLE,  DEC.  TERM,  1867.      413 

Thef  Mechanics'  Bank  vs.  Heard. 

allow  of  voluntary  surrender,  so  as  to  remove  the  restraints 
which  had  existed  at  common  law  to  dissolution,  by  not 
requiring  either  assent  to,  or  acceptance  of  such  surrender  by 
the  creator. 

There  can  be  no  greater  misapprehension  of  what  was  done 
or  intended,  both  by  the  codifyers  and  the  legislative  com- 
mittee, which  revised  the  Code  and  recommended  its  adoption, 
than  to  impute  to  them  an  intention  to  release  any  existing 
restraints  on  this  class  of  corporations.     Why  should  they  ? 
A  strong,  and   I  might   add,  an  ineradicable   hostility   to 
them,  pervaded   the  public  mind.     Bank  corporators  had 
been  for  years,  stigmatized,  in  the  cant  of  low  demagogues, 
seeking   popularity  in  their  assumed   guardianship  of  the 
rights  of  the  people,  as  aristocrats  rolling  in  wealth,  privi- 
leged usurers,  monopolists  of  the  rights  of  the  poor,  etc.,  etc. 
And  these  misrepresentations  and  falsehoods  had  become  the 
orthodox  and  intolerant  creed  of  the  masses.     Poisoned,  as 
public  sentiment  had  been,  and  then  was,  it  would  have  been 
utterly  impracticable  to  have  made  such  a  change.     A  further, 
and  to  my  mind  a  conclusive  refutation  of  such  conjecture,  is 
to  be  found  in  the  significant  fact,  that  so  far  from  tolerating 
a  disolution  at  the  mere  will  of  the  corporation,  the  Legisla- 
ture, in  a  previous  paragraph  in  the  same  section,  reserved  to 
itself,  in  reference  to  all  Banking  corporations,  to  be  there- 
after created,  the  unusual  and  extraordinary  power  of  with- 
drawing at  its  pleasure,  the  franchises  which  it  had  granted, 
unless  otherwise  stipulated  in  the  charter.     A  power  thus 
retained,  co-extensive  with  the  power  of  the  British  Parlia- 
ment in  theory,  a  power  which  if  exerted,  (and  who  doubts 
that  it  will  not  be)  which  virtually  divests  the  Judiciary  of 
the  duty  of  dissolving  these  corporations  by  judgment  of 
forfeiture  for  an  abuse  of  their  charters,  with  or  without 
grounds,  summarily,  and  perhaps  capriciously,  resuming  the 
Banking  franchises,  which  it  had  granted,  surely  furnishes  no 
argument  in  support  of  the  assertion  of  counsel. 

Nor  will  it  be  an  easy  task  to  reconcile  the  conjecture 
asserted  with  the  other  fact  in  the  Code,  of  the  special  reserv- 
ation, to  the  Legislature  solely,  of  the  right  to  create  Banking 
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and  Insurance  corporations — whilst  to  the  Courts  the  power 
of  creating  nearly  all  other  kinds  of  corporations  is  assigned. 
Do  either  of  these  reservations  of  power  indicate  relaxation 
of  restraint  ?  They  indicate,  most  clearly,  increased  rigor. 
The  assertion  then  made,  finds  no  support  in  facts  which  can- 
not be  reasoned  out  of  existence. 

Still  another  idea  is  advanced  in  support  of  the  assertion 
that  a  change  was  intended,  and  made  by  the  Code,  of  such 
apparent  plausibility  as  to  require  notice.  It  is  that  upon  a 
voluntary  surrender  of  the  Banking  franchise,  the  liability 
of  the  officers  and  members  is  preserved  to  the  creditors,  not- 
withstanding the  dissolution,  and  this  being  so,  there  could 
be  no  sound  reason  why  a  dissolution  should  not  take  place 
at  the  will  of  the  corporator  alone.  Is  not  a  corporation, 
when  dissolved,  extinct  ?  Its  powers,  privileges,  vitality,  and 
name  are  lost  by  its  death.  These  consequences  may  or  not 
ensue,  all,  however,  are  not  dependent  on  the  existing  legis- 
lation. Thus,  where  a  corporation  is  dissolved  by  judgment 
of  forfeiture — by  statute,  the  use  of  the  corporate  name  is 
retained,  with  a  view  to  collect  in  the  debts  due  to  the  extinct 
corporation — but  no  power  of  suit  against  the  dissolved  cor- 
poration in  behalf  of  its  creditors  is  given,  presenting  the 
anomaly  of  an  extinct  corporation  capable  of  suing,  but  in- 
capable of  being  sued.  But  under  the  Code,  where  a  Bank- 
ing corporation  is  dissolved  by  a  voluntary  surrender  of  Us 
franchises  to  the  State,  and  an  acceptance  thereof,  the  use  of 
the  name  of  such  dissolved  corporation  has  not  been  retained 
for  any  purpose. 

The  result  of  this  will  be,  that  a  bill-holder  of  such  Bank- 
ing corporation,  if  he  has  omitted  to  sue  and  obtain  judgment 
against  it  before  its  dissolution,  is  thereafter  precluded  from 
suing  it  and  obtaining  judgment.  Without  judgment,  he 
•'  can  have  no  execution ;  without  execution,  there  can  be  no 
return  of  nulla  bona;  without  such  a  return,  the  insolvency 
of  such  banking  corporation  is  not  ascertained  with  such 
certainty  as  to  enable  the  bill-holder  to  prosecute  his  action 
against  the  stockholders,  under  what  is  termed  the  liability 
clause,  found  in  most  of  the  Bank  charters.    Viewed,  as  the 
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stockholder  has  been  under  that  clause!  as  a  guarantor  for 
the  corporation  under  the  repeated  decisions  of  this  Court, 
it  must  be  apparent  that  the  successive  steps  indicated  above 
mud  be  taken  before  the  unpaid  bill-holder  can  reach  the 
guarantor. 

May  it  not  be  asked  in  what  consists  the  effectual  pro- 
tection of  the  interests  of  the  general  creditors  of  the  Bank- 
ing corporations  dissolving  by  voluntary  surrender  at  their 
own  pleasure? 

The  fact  is  undeniable  that  no  suit  can  be  maintained,  as 
the  law  now  6tands,  against  the  corporation  when  dissolved* 
8nppose  the  dissolving  Bank  appoints  an  assignee;   the 
assignee  does  not  so  stand  in  the  place  of  the  corporation,  as 
to  authorize  the  corporation  to  be  bound  generally  by  any 
judgment  against  such  assignee.     If  a  judgment  could  be  had 
at  the  instance  of  the  bill-holders  against  the  assignee,  and  a 
return  of  nulla  bona  was  made  on  the  execution  issued  thereon, 
such  return  would  not  furnish,  of  itself,  satisfactory  evidence 
of  the  insolvency  of  the  corporation  so  as  to  allow  the  bill- 
holder  to  prosecute  the  guarantor.    At  most,  such  judgment 
against  the  assignee  and  return  upon  the  execution,  would 
prove  that  there  were  no  assets  of  the  Bank  in  the  hands  of 
the  assignee.     The  insolvency  of  the  Bank,  and  the  want  of 
assets  in  the  hands  of  the  assignee,  are  not  convertible  terms. 
Where  is  the  boasted  protection  afforded  bill-holders  after 
dissolution  by  surrender  ?    True,  the  Code  continues  alive 
the  liability,  but  how  are  the  corporators  ever  to  be  reached 
as  guarantors,  when  the  corporation  has  been  permitted  to 
commit  suicide,  escaping  from  existence,  the  law  having  pro- 
vided no   mode  whatever  of  enforcing,  in  such  a  case,  the 
ultimate   liability  of   the  stockholder?    This,  in  truth,  is 
"  holding  the  word  of  promise  to  the  ear  and  breaking  it  to 

the  hope/' 

So  much  in  answer  to  the  position  taken  in  argument  by 
counsel.  That  they  have  been  forced  to  occupy  this  line,  is 
the  result  of  the  fact  in  the  record  ;  there  was  no  other  mode 
by  which  they  could,  with  any  plausibility,  evade  the  call 
made  on  them,  to  exhibit  the  assent  of  the  Legislature  to  the 
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surrender  set  up  in  the  plea  of  Mr.  Metcalf,  the  last  elected 
President  of  the  Mechanics'  Bank. 

The  plea  exhibits  the  resolution  of  the  corporators  to 
surrender  their  Banking  franchise,  and  that  such  resolution 
was  communicated  to  the  Governor  of  Georgia,  but  it  contains 
no  allegation  of  assent  to  such  surrender  by  the  Legislature, 
or  even  by  the  Governor,  nor  exhibits  any  resolution,  ordi- 
nance or  Act  of  the  Legislature  from  which  an  acceptance 
might  be  inferred. 

Counsel  have  throughout  confounded  the  resolution  to 
make  a  surrender,  with  an  actual  dissolution  of  a  corporation. 
These  things  are  entirely  distinct,  proceeding  from  different 
parties.  A  surrender  is  not  a  dissolution  ;  it  is  but  a  mode,  a 
way,  a  mean  to  an  end.  The  corporators  consent  to  surrender 
their  franchise,  tender  it  back  to  the  Legislature,  and  ask  to 
be  dissolved  as  a  corporation.  This  is  their  free  act,  and 
proceeds  from  one  party  to  the  contract.  If  the  surrender  is 
formal  under  the  seal  of  the  corporation,  and  the  Legislature! 
the  other  party  to  the  contract,  in  behalf  of  the  State,  accepts 
it,  by  an  Act  or  ordinance  in  some  authoritative  form,  and 
that  is  authenticated  as  law  and  ordinances  usually  are,  then, 
and  not  till  then,  is  the  dissolution  of  the  corporation  upon 
surrender  and  the  evidence  of  it  complete. 

Carrying  throughout  the  idea  of  the  Act  creating  this 
Banking  corporation  being  a  contract,  and  the  general  law  of 
contracts  that  they  cannot  be  dissolved,  but  upon  the  consent 
of  both  parties,  and  through  similar  forms  to  those  used  in 
making  the  contract,  our  astonishment  is,  that  a  procedure 
bo  simple  does  not  at  once  suggest  itself  to  the  common  sense 
of  intelligent  men  as  the  appropriate  and  natural  mode  of 
effecting  by  a  surrender,  the  dissolution  of  a  corporation. 
This  mode  is  in  accordance  with  the  principles  and  invariable 
course  of  the  Common  Law,  and  is  pursued  in  most  of  the 
States  of  the  American  Union.    Our  Code,  whilst  it  but 
repeated  the  grounds  whereby  dissolutions  of  corporations 
were  effected  at  Common  Law,  has  omitted  to  prescribe  any 
forms  to  be  pursued.    This  is  not  surprising,  as  in  condensing 
the  leading  principles  of  the  Common  Law  the  codifyers 
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constrained  to  exclude  details  necessarily  inferential,  without 
,  specification.  Adopting  the  grounds  of  dissolution  at  Com- 
mon Law,  the  Code  could  have  but  contemplated  that  those 
grounds  should  be  executed  in  the  forms  of  the  Common 
Law. 

Now  corporations  in  Great  Britain  were  created  either  by 
virtue  of  the  Royal  prerogatives,  or  by  Act  of  Parliament ;  if 
by  the  Crown,  by  letters  patent  under  its  seal  and  duly 
enrolled;  if  by  Parliament,  by  an  Act  of  the  three  estates 
duly  enrolled  and  with  the  great  seal  attached. 

In  the  case  of  Crown  grants,  when  dissolved  upon  surren- 
der by  the  grantees,  the  acceptance  of  the  King  of  such  sur- 
render was  required  to  be  enrolled  and  of  record.  3  Burr. 
Repts.,  1866.  1  Woodesson's  Lectures,  600.  1  Salk  Rep., 
191.  Parliamentary  could  only  be  dissolved  by  Ad  of 
Parliament.  •  See  Grant  on  Corporations. 

The  foregoing  are  familiar  principles  regulating  the  crea- 
tion and  dissolution  of  corporations,  and  they  are  in  accord- 
ance with  a  maxim  prevading  the  Common  Law  in  other 
departments.  Nihil  tarn  conveniens  est  naturali  asquitati  quam 
unum  quoque  dissolet  eo  ligamine  quo  ligatum  est. 

Again,  "a  corporation  aggregate,  may  surrender  and  in  that 
way  dissolve  itself,  but  then  the  surrender  must  be  accepted  by 
government,  and  be  made  by  some  solemn  act  to  render  it 
complete."    2  Kent's  Com.  209. 

An  act  of  the  Legislature  repealing  the  act  of  incorpora- 
tion passed  with  the  assent  of  the  corporators,  would  undoubt- 
edly be  sufficient  to  effect  a  dissolution.  Revere  vs.  Boston 
Copper  Co.,  15,  Pick.  R.,  351. 

The  surrender  must  be  by  a  formal  act  of  the  corporation 

under  seal ;  and  it  cannot  avail  but  by  an  acceptance  of  such  4 

surrender  by  an  enrolled  act  or  law.     There  must  be  the  same 

agreement  to  dissolve  as  to  make.     The  power  in  a  corporation  to 

dissolve  by  its  own  Act,  is  too  dangerous  to  be  supposed  to  exist. 

See  Boston  Glass  Co.  vs.  Langdon.    24  Pickering  Repts.,  49. 

In  this  country,  where  corporations  are  usually  created  by 

Act  of  the  Legislature,  no  mode  of  surrender  is  pointed  out 

bv  the  books  as  necessary  to  be  pursued,  differing  from  that 

28 
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properly  to  administer  such  assets  under  its  directions."  Sec. 
1688:  "The  dissolution  of  a  corporation  from  any  cause 
shall  not  in  any  manner  affect  any  collateral  or  ultimate  or 
other  liability,  legally  incurred  by  any  of  its  officers  or  mem- 
bers." By  section  1492,  where  a  Bank  charter  is  forfeited  by 
the  judgment  of  the  Court,  at  the  instance  of  the  Governor, 
"the  Judge  shall  pronounce  the  judgment  for  all  purposes, 
whatever,  saving  the  use  of  its  corporate  name,  in  collecting 
and  paying  its  debts,  and  in  conveying  its  real  and  personal 
estate,  which  power  shall  be  exercised  by  a  receiver  appointed 
by  the  Court  for  that  purpose."  Section  1499  says :  "  When 
a  Bank  surrenders  its  charter,  or  the  use  thereof,  it  may  make, 
in  good  faith,  an  assignment  of  all  its  effects  for  the  payment 
of  all  its  debts,  as  natural  persons  may,  but  it  cannot  thereby 
prevent  such  preference  among  its  creditors  as  the  law  gives." 
Section  1500  provides  that  any  creditor  or  stockholder  may 
move  the  Court  within  six  months  to  set  aside  the  assignment ; 
and,  "  if  the  assignment  be  set  aside,  a  receiver  must  be 
appointed."  Bead  in  the  light  of  the  other  sections  quoted 
what  does  section  1685  mean  by  saying,  "  a  corporation  may 
be  dissolved  by  a  voluntary  surrender  of  its  franchises  to  the 
State?"  And  what  does  section  1683  mean  when  it  says, 
"every  corporation  is  dissolved  *  •  *  by  a  surrender  of  its 
franchises  ?"  "  Is  dissolved  by  a  surrender,"  and  on  a  dis- 
solution, for  any  cause,  the  property  shall  constitute  a  fund — 
first  for  the  payment  of  the  debts  of  the  corporation.  Section 
1687. 

Under  the  old  law,  a  corporation  might  propose  to  surren- 
der its  franchises,  and  the  proper  authority  could  accept  or 
reject,  as  it  might  see  proper,  according  to  the  circumstances 
of  the  particular  case.     Under  the  Code  the  offer  to  accept 
the  surrender  is  held  out  to  all  the  corporations  in  the  State, 
and  they  may  make  "a  voluntary  surrender"  whenever  they 
may  choose  to  do  so.    The  corporation  thus  ceases  to  exist 
and  the  law  provides  what  shall  be  done  with  its  assets.      A 
Bank  may  make  an  assignment  of  all  its  assets,  and  if  done 
in  good  faith,  the  assignment  will  be  upheld,  otherwise,  the 
assignment  will  be  set  aside  and  a  receiver  appointed;  and  a 
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receiver  is  provided  for  in  all  cases  where  such  an  officer  may 
be  needed.  The  difference  between  the  old  law  and  the  Code 
is,  that  by  the  former  the  acceptance  of  the  surrender  was 
subsequent  to  the  tender,  and  by  special  action  in  each  case, 
while  by  the  latter  a  general  rule  is  prescribed  by  which  all 
corporations  may  voluntarily  surrender  their  charters;  the 
State  having  in  advance  provided  for  their  acceptance,  and 
provided  for  the  distribution  of  the  assets  very  much  as  in 
cases  of  the  death  of  natural  persons.  The  State,  one  party 
to  the  contract,  by  the  charter,  says  the  corporators  may  cease 
to  be  a  corporation  by  a  voluntary  surrender ;  and  when  such 
dissolution  of  the  corporation  takes  place  the  assets  may  go 
into  the  hands  of  an  assignee  or  receiver,  and  be  disposed  of 
in  a  certain  way.  When  the  corporators  accept  the  terms  by 
a  voluntary  surrender,  there  is  an  agreement  between  them 
and  the  State  as  to  how  the  corporation  is  to  be  dissolved ; 
the  act  of  acceptance  is  already  passed,  and  what  shall  be 
done  with  the  corporate  assets  already  provided  by  law.  In 
order  that  the  rights  of  third  persons  may  be  protected,  the 
assets  of  the  corporation  are  to  be  first  applied  to  the  pay- 
ments of  its  debts,  and  if  a  Bank  is  insolvent,  the  order  of 
paying  off  the  debts  shall  be  the  same  as  is  prescribed  in 
cases  of  administration,  to  the  extent  applicable,  except  where 
special  preference  or  postponement  is  given  by  law.  Rev. 
Code,  sec.  1495.  If  there  still  be  debts  outstanding  after 
the  assets  of  the  corporation  are  exhausted,  section  1688 
comes  in  and  says :  "  The  dissolution  of  a  corporation  from 
any  cause  shall  not  in  any  manner,  affect  any  collateral  or 
ultimate  or  other  liability,  legally  incurred  by  any  of  its 
officers  or  members."  Take  the  whole  of  the  provisions 
together  and  they  seem  to  be  amply  sufficient  to  guard  the 
rights  of  all.  The  question  simply  is,  whether  a  corporation 
may  terminate  its  existence  or  not,  the  rights  of  all  persons 
being  fully  protected  by  law.  If  such  was  not  the  intention 
of  the  Legislature,  L  am  very  much  mistaken.  I  cannot 
understand  several  of  the  provisions  of  the  statute  unless  they 
intended  a  general  rule  by  which  corporations  might  effect 
their  own  dissolution  by  means  of  a  voluntary  surrender.    If 
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the  intention  was  to  give  authority  to  corporations  to  surren- 
der their  franchises  at  will,  and  cease  to  exist  as  corporations, 
then  all  the  provisions,  seem  to  harmonize  with  this  intention, 
and  the  guards  thrown  around  seem  to  be  sufficient  to  protect 
the  rights  of  all  concerned.  As  a  matter  of  policy  I  see 
nothing  wrong  about  it.  If  the  corporators  wish  to  surrender 
their  franchise,  why  not  let  them  do  so,  and  let  the  corpora- 
tion be  dissolved  ?  The  corporators  so  wish.  The  assets  are 
to  be  applied  first,  to  the  payment  of  the  debts  of  the  corpo- 
ration, and  then  to  be  distributed  among  the  stockholders. 
If  there  be  debts  still  due,  after  the  assets  are  exhausted, 
collateral,  ultimate  and  other  liabilities  of  the  officers  and 
members  are  not  in  any  manner  affected  by  the  dissolution. 
It  follows  that,  I  think,  when  the  charter  had  been  volun- 
tarily surrendered,  the  corporation  ceased  to  exist,  and  the 
Court  ought  to  have  so  held. 
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Charles  F.  McCay,  plaintiff  in  error,  vs.  F.  C.  Barber 

&  Son,  defendants  in  error. 

Where  B.  purchased  from  M.  certain  overdue  coupons  which  had  orig- 
inally been  attached  to  certain  bonds  issued  by  the  city  of  Montgomery* 
Alabama,  without  authority  of  law,  and  were  therefore  wholly  worth- 
less ;  and  B.  paid  eighty  cents  on  the  dollar  for  them,  being  the  value 
of  good  coupons  at  the  time }  and  the  sale  was  made  without  any  com- 
mendation whatever  of  the  coupons  by  the  seller,  both  parties  being 
bankers  and  brokers,  dealing  in  bonds,  coupons  and  other  negotiable 
securities ;  on  suit  brought  by  B.  to  recover  the  money  paid  for  the 
coupons,  the  Court  charged  the  jury  that  if  they  found  that  the  coupons 
were  void  ab  initio,  the  plaintiff  had  a  right  to  recover ;  that  the  igno- 
rance of  the  defendant  of  the  fact  that  the  coupons  were  void,  did  not 
affect  the  plaintiff's  right  to  recover,  that  the  doctrine  of  caveat  emptor 
in  such  cases  as  the  one  before  the  jury,  upon  a  negotiable  contract, 
only  applies  to  defects  which  can  be  discovered  by  inspection :  Hdd, 
that  the  charge  was  substantially  correct,  and  that  inasmuch  as  justice 
has  been  done,  the  verdict  should  stand,  notwithstanding  some  slight 
inaccuracies  in  the  charge. 

The  defendant  having  received  the  money  of  the  plaintiff,  without  giving 
any  valuable  consideration  therefor,  is  not,  in  equity  and  good  con- 
science, entitled  to  keep  it. 

Assumpsit.    Charge  of  the  Court.    By  Judge  Snead, 
City  Court.of  August*.     May  Term,  1867. 

Both  the  parties  and  J.  R.  Wray,  were  brokers  in  Augus- 
ta.   Barber  &  Son,  through  Wray,  as  their  agent,  on  the  9th 
December,  1865,  bought  of  McCay  five  coupons,  from  bonds 
issued  by  the  City  of  Montgomery  Alabama,  of  the  nominal 
value  of  seventy  dollars  each,  for  which   he  paid  eighty 
cents  on  the  dollar.     Before  buying  them  he    took   them 
from  McCay's  office  to  Barber  &  Son,  and  submitted  them  to 
their  examination,  to  see  whether  they  were  issued  before  or 
after  the  war,  and  then  returned  to  McCay's  office  and  paid 
for  them.     McCay  made  no  warranty  of  the  coupons  nor 
spoke  any  word  of  commendation  of  them.  Wray  had  heard 
there  was  some  difficulty  about  such  coupons  before  the  pur- 
chase.    The  price  paid  was  the  full  value  of  valid  coupons. 
Afterwards,  Barber  &  Son  learned  that  these  coupons  were 
worthless  and  brought  suit  against  McCay  for  money  had 
and  received,  etc. 


424         SUPREME  COURT  OF  GEORGIA. 

McCay  vs.  Barber  &  Son. 

The  above  stated  facts  and  also  that  the  coupons  were 
genuine,  but  had  been,  by  the  Supreme  Court  of  Alabama,  de- 
cided to  be  void  ab  initio,  because  there  was  no  authority  to 
issue  them,  was  all  the  evidence  in  the  case. 

The  Court  charged  the  jury  that,  if  they  found  that  the 
coupons  were  void  ab  initio,  plaintiff  should  recover;  that  the 
ignorance  of  McCay  of  the  fact,  that  they  were  void,  did  not 
affect  plaintiff's  right  to  recover  and  that  caveat  emptor  in 
such  cases,  upon  negotiable  contracts,  only  applied  to  defects 
which  can  be  discovered  by  inspection. 

The  verdict  was  for  $280  00,  principal,  $28  58,  interest 
and  cost. 

The  plaintiff  contends  that  each  and  every  proposition  in 
said  charge  is  erroneous.  • 

W.  Robert  McCay,  for  plaintiff  in  error. 

Gen.  A.  R.  Wbight  and  H.  V.  Johnson,  for  defendants 
in  error. 

Walker,  J. 

This  was  an  action  of  assumpsit  to  recover  the 'amount  of 
money  paid  by  plaintiffs  to  defendant  for  certain  coupons 
purporting  to  be  issued  by  the  city  of  Montgomery,  Alabama, 
and  which  coupons  were  not  the  obligations  of  that  corpora- 
tion, though  issued  by  the  proper  officers. 

The  action  for  money  had  and  received,  is  an  equitable 
action  and  extensively  remedial.  .It  lies,  in  all  cases,  where 
money  is  in  the  hands  of  one,  which  in  equity  and  good  con- 
science, should  be  paid  to  another.  Whitehead  vs.  Feck,  1 
Kelly  R.,  140. 

The  defendant  received  the  money  of  plaintiffs  without 
any  valuable  consideration,  and,  therefore,  in  conscience,  is 
not  entitled  to  retain  it.  The  subject  of  the  sale,  the  coupons, 
was  mere  waste  paper ;  they  were  not  the  obligations  of  the 
corporation,  though  they  purported  to  be  so.  Had  they,  in 
fact,  as  they  appeared,  been  the  debts  of  the  city  of  Mont- 
gomery, however  worthless  as  securities  for  the  payment  of 
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money  they  might  have  been,  the  sale  would  have  been  valid. 
Bat  they  were  of  no  binding  validity  whatever.  A  valuable 
consideration  is  essential  to  a  sale.  Rev.  Code,  sees.  2604, 
2678,  2697.  A  valuable  consideration  is  founded  on  money 
or  something  convertible  into  money,  or  having  a  value  in 
money.  Section  2699.  Now  I  would  ask  what  value  in  money 
did  these  coupons  possess  ?  And  if  they  possessed  no  such 
value  there  could  be  no  sale,  because  a  valuable  consideration 
in  money  is  essential  to  a  sale.  Without  such  value  there 
oonld  be  no  sale,  for  there  was  nothing  to  sell ;  and  being 
nothing  to  sell,  the  defendant  obtained  the  money  of  the 
plaintiffs  without  consideration,  and  cannot,  in  conscience, 
retain  it. 

It  is  insisted  that  this  was  a  mere  sale  of  a  chattel,  and, 
created  no  liability  on  the  part  of  the  seller  whatever.     So 
far  as  the  solvency  of  the  corporation  is  concerned,  this  is 
true ;  but  a  transferrer  of  a  negotiable  security  by  delivery 
is  not  exempt  from  all  responsibilities.     He  impliedly  war- 
rants that  he  is  the  lawful  holder,  and  that  the  instrument  is 
not  forged  or  fictitious.    Winter  vs.  Bullock,  6  Geo.  Rep.,  233 ; 
Rev.  Code,  sec.  2736.    Byles  on  Bill,  125.    Story  on  Prom. 
Notes,  sec  118.    Where  the  consideration  appears  to  be  val- 
uable and  sufficient,  but  turns  out  to  be  wholly  false  or  a 
mere  nullity,  then  a  promise  resting  on  this  consideration  is 
no  longer  obligatory,  and  the  party  paying  or  depositing 
money  upon  it  can  recover  it  back.     1  Par.  on  Con.,  386  ; 
citing  numerous  authorities.     Story  on  Con.,  sec.   480.     1 
Potts  on  Oblig.,  42.    The  existence  of  the  thing  to  be  sold, 
or  the  subject  matter  of  the  contract  is  essential  to  the  validity 
of  the  contract*    lb.,  437.    Did  these  coupons,  hi  point  of 
law,  have  any  existence  at  the  time  of  sale?     I  think  not, 
most  clearly,  and  while  a  party  negotiating  securities  tfoes 
not  profess  to  be  answerable  that  the  securities  will  be  paid, 
he  is  answerable  for  the  securities  being  such  as  they  purport 
to  be.    Jones  vs.  Ryde,  5  Tan.  Rep.,  494,  (1  E.  C.  L.  R., 
255.)    The  general  principle  is  that  money  paid  without  con- 
sideration upon  an   instrument  which   proves  to  be  of  no 
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value  may  be  recovered  back.     Smith  vs.  Mercer,  6  Tan. 
Rep.,  85,  (1  E.  C.  L.  R.,  520.) 

The  case  of  Young  vs.  Cole,  3  Bing.  N.  C,  723,  (32  E.  C. 
L.  R.,  334,)  is  nearer  like  the  case  at  bar  in  its  facts  than  any 
with  which  I  have  met.     It  was  an  action  to  recover  money 
paid  for  certain  Guatemala  bonds,  which  were  invalid  for 
want  of  being  stamped,  and  for  this  reason  were  not  a  mar- 
ketable commodity  on  the  stock  exchange.     Both  parties,  at 
the  time  of  the  transaction,  were  ignorant  that  a  stamp  was 
necessary.     Tindall,  C.  J.,  says,  p.  730,  "  It  seems  to  me  that 
the  sum   for  which  the  verdict  has  been  given,  is  properly 
called  money  received  by  the  defendant  to  the  use  of  the 
plaintiff.     He  delivered  the  money  to  the  defendant  on  an 
understanding  that  the  bonds  he  had   received   from   the 
defendant  were  real  Guatemala  bonds,  such  as  were  saleable 
on  the  stock  exchange.     It  seems,  therefore,  that  the  consid- 
eration on  which  the  plaintiff  paid  his  money,  has  felled  as 
completely  as  if  the  defendant  had  contracted  to  sell  foreign 
gold  coin  and  had  handed  over  counters  instead.     It  is  not  a 
question  of  warranty,  but  whether  the  defendant  has  not 
delivered  something  which,  though  resembling  the  article 
contracted  to  be  sold,  is  of  no  value."     Park,  J.,  concurred. 
Bosongrist,  J.,  said :     "  Here  no  consideration  has  been  given 
for  the  money  received  by  the  defendant;    the  bonds    he 
delivered  to  the  plaintiff  were  not  Guatemala  bonds,  but  on' 
the  stock  exchange  worthless  paper."     Coltman,  J :   "  I  am 
of  the  same  opinion." 

The  case  of  Lambert  vs.  Heath,  15  jM.  &  W.  485,  was 
much  relied  on  by  the  other  side.  To  my  mind  that  case  is 
not  at  all  in  conflict  with  the  view  we  entertain  in  this  case. 
The  Lord  Chief  Baron  left  it  to  the  jury  to  say  whether 
the  scrip  bought  by  the  defendant  for  the  plaintiff  was 
genuine  scrip  of  the  Kentish  Coast  Railway  Company  or 
not.  The  jury  found  that  it  was  not  and  gave  a  verdict  for 
the  plaintiff.  A  rule  was  moved  for  a  new  trial  and  the 
whole  opinion  of  the  Court  is,  "The  question  is  simply  this — 
was  what  the  parties  bought  in  the  market  Kentish  Coast 
Railway  scrip.    It  appears  that  it  was  signed  by  the  Secre- 
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tary  of  the  Company;  and  if  this  was  the  only  Kentish 
Coast  Railway  scrip  in  the  market,  as  appears  to  have  been 
the  case,  and  one  person  chooses  to  sell  and  the  other  buy 
that,  then  the  latter  has  got  all  he  contracted  to  buy.  That 
was  the  question  for  the  jury,^ut  it  was  not  left  to  them  ; 
the  rule  must  therefore  be  absolute  for  a  new  trial/9  All 
that  case  decides  is,  that  the  question  should  have  been  left  to 
the  jury  to  decide  whether  the  scrip  which  had  been  bought 
was  the  article  that  the  party  intended  to  buy.  The  ques- 
tion which  had  erroneously  been  submitted  to  them  was 
whether  the  scrip  bought  was  genuine  scrip  of  the  Company 
or  not,  and  not  whether  the  scrip  purchased  was  the  same 
which  plaintiff,  intended  the  defendant  should  purchase  for 
him.  This  is  the  whole  case,  and  I  think  does  not  in  any 
manner  conflict  with  the  case  of  Young  vs.  Cole,  in  3. 
Bingham.  The  defendant  having  received  money  to  which 
he  is  not  in  equity  and  good  conscience  entitled,  both  law 
and  justice  unite  in  requiring  him  to  refund  it. 
Judgment  affirmed. 

Note.    Warner,  C.  J.,  concurred,  and  Harris,  J.  dissented;  but 
neither  wrote  out  any  opinion. 
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Henry  L.  Toomer,  plaintiff  in  error,  vs.  Henry  J.  Dick- 

erson,  defendant  in  error. 

Where  D.  became  security  for  T.,*the  principal  debtor  on  a  bond,  for 
negroes  purchased  in  the  State  of  South  Carolina,  and  T.,  the  princi- 
pal debtor,  executed  a  mortgage  upon  the  negroes,  so  purchased,  to 
the  creditor  to  secure  the  payment  of  the  debt,  which  mortgage  was 
recorded  in  the  State  of  South  Carolina,  but  was  not  recorded  in  this 
State,  into  which  the  negroes  were  removed  shortly  after  the  purchase 
— within  six  months  after  the  removal  of  the  same,  as  required  by  the 
statute  of  this  State ;  held  that  the  failure  of  the  creditor  to  record  his 
mortgage  in  this  State,  within  six  months  after  the  removal  of  the 
property  therein,  was  such  an  act  of  omission  of  duty  required  by  law 
as  increased  the  risk  of  the  security,  and  exposed  him  to  greater  lia- 
bility, and  therefore,  under  the  well  settled  rule  of  law  in  this  State, 
the  security  was  discharged. 

Held:  also,  that  when  a  plaintiff  seeks  to  enforce  his  remedy  upon* 
contract  made  in  another  State,  in  the  Courts  of  this  State,  such 
judgment  is  to  be  rendered,  as  the  laws  of  this  State  authorize  and  re- 
quire, and  not  such  a  judgment  as  the  laws  of  the  State  where  the 
contract  was  made,  may  authorize  and  allow.  The  Ux  fori,  and  not 
the  lex  loci,  governs  as  to  the  remedy  in  the  Courts  of  this  State  in  a 
suit  to  enforce  the  performance  of  a  contract  against  a  surety  there- 
on, made  in  another  State. 

Demurrer.  Decided  by  Judge  Flemming.  Chatham 
Superior  Court."    May  Term,  1867. 

On  the  25th  day  of  June,  A.  D.,  1866,  in  the  County 
Court  of  said  county,  Henry  L.  Toomer  commenced  his 
statutory  action  against  John  F.  Tucker  and  Henry  J.  Dick- 
erson,  on  their  bond  for  the  penal  sum  of  one  hundred  and 
seven  thousand,  three  hundred  dollars  ($107,300,)  which,  at 
the  trial  term,  was  transferred  by  consent  of  parties  to  the 
appeal  docket  of  the  Superior  Court. 

When  the  cause  came  up  for  trial,  the  defendants  having 
pleaded  separately,  the  plaintiff  moved  the  Court  to  strike 
out  all  the  said  pleas  except  the  first  plea  of  the  defendant 
Tucker,  which  was  a  plea  of  partial  payment;  and  the 
motion  was  sustained,  and  the  pleas  stricken  out  accordingly. 

The  defendant  Dickerson  then  filed  the  following  pleas : 
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ate. 
Henrt  L.  Toomer. 

1st.  That  he  signed  said  bond,  the  subject  matter  of  said 
action,  as  surety,  and  is  only  liable  as  such. 

2d.  That  the  said  plaintiff,  at  the  time  when  said  bond  and 
the  first  installment  thereof  became  due  and  payable,  forbore 
to  call  on  said  Tucker  to  pay  said  bond,  and,  on  the  contrary, 
gave  time  to  said  Tucker  to  pay  said  bond,  and  the  money 
thereon,  and,  by  said  forbearance  and  giving  time,  injured 
said  Dickerson,  security,  and  increased  his  risk  and  exposed 
him  to  liability. 

3d.  That  when  he  signed  said  bond  as  security,  the  said  H. 
L.  Toomer  took  and  received  from  the  said  John  F.  Tucker, 
a  mortgage  on  ninety  negro  slaves,  as  collateral  security,  to 
secure  the  payment  of  said  bond,  and  that  when  said  bond 
and  mortgage  became  due  the  said  H.  L.  Toomer  failed  and 
delayed  for  over  three  years  to  proceed  upon  said  mortgage 
and  collect  said  money  so  due,  by  the  sale  of  said  negroes  so 
mortgaged,  but  delayed  until  the  emancipation  of  said  negro 
slaves  destroyed  said  collateral  security,  which  delay  increased 
the  risk  and  liability  of  said  defendant,  Dickerson. 

4th.  That  when  the  said  H.  L.  Toomer  took  said  mortgage 
od  said  negroes,  as  above  alleged,  as  collateral  security,  he 
entirely  neglected  and  failed  (after  the  said  negroes  had  been 
brought  into  the  State  of  Georgia)  to  record  the  said  mortgage 
in  Georgia,  as  required  by  the  laws  of  Georgia,  and  by  such 
failure  impaired  the  lien  upon  said  negroes,  and  thereby 
increased  the  risk  and  liability  of  said  defendant,  Dickerson. 

5th.  That  the  forbearance  and  delay  of  said  Toomer  to  pro- 
ceed and  collect  the  money  due  on  said  bond  from  said  Tucker, 
injured  said  defendant,  inasmuch  as  during  the  time  given 
by  said  delay  to  said  Tucker  he  became  insolvent,  by  reason 
of  emancipation  of  the  negroes  sold  to  him,  and  mortgaged 
by  him  to  Toomer,  and  by  said  delay  and  its  consequences 
the  risk  of  this  defendant,  as  security,  was  increased. 

6th.  That  by  reason  of  the  failure  to  record  the  said  mort- 
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gage  on  said  negroes  on  the  part  of  said  Toomer,  this  defend- 
ant was  injured,  his  risk  was  increased,  and  his  liability 
extended,  inasmuch  as  judgments  were  obtained  against  said 
Tucker,  which  took  precedence  of  the  lien  of  said  mortgage. 

The  plaintiff  then  moved  to  strike  out  all  of  said  pleas 
except  the  first.  The  Court  sustained  said  motion  as  to  the 
2d,  3d  and  5th  of  the  said  pleas,  which  were  stricken  out 
accordingly;  but  allowed  the  4th  and  6th  of  the  said  pleas. 

The  cause  then  went  to  trial  on  the  1st  plea  of  the  defend- 
ant, Tucker,  and  the  1st,  4th  and  6th  pleas  of  the  defendant, 
Dickerson,  on  the  evidence  following;  and  a  verdict  was 
rendered  for  the  plaintiff  against  the  defendant,  Tucker,  for 
$50,000,  with  interest  from  the  1st  day  of  January,  A.  D., 

1864,  and  on  03,500  from  the  1st  day  of  January,  A.  D., 

1865,  and  on  the  like  sum  from  the  1st  day  of  January,  A. 
D.,  1866,  and  on  the  like  sum  from  the  1st  day  of  January, 
A.  D.?  1867 ;  but  the  defendant,  Dickerson,  was  discharged. 

The  evidence  adduced  on  the  trial  was  as  follows : 
The  plaintiff  introduced  in  evidence  the  bond  sued  on, 
with  the  indorsements  thereon,  which  are  as  follows: 

The  State  of  South  Carolina.  Enow  all  men  by  these  presents,  That, 
We — John  F.  Tucker  and  Henry  J.  Dickerson,  of  the  City  of  Savannah, 
in  the  State  of  Georgia,  are  jointly  and  severally  held  and  firmly  bound 
unto  Henry  Laurens  Toomer,  of  the  city  of  Charleston,  State  of  South 
Carolina,  in  the  full  and  just  sum  of  one  hundred  and  seven  thousand 
three  hundred  dollars,  to  be  paid  unto  the  said  Henry  Laurens  Toomer* 
as  aforesaid,  his  certain  attorney,  executors  and  administrators  or 
assigns :  to  which  payment,  well  and  truly  to  be  made  and  done,  we  bind 
ourselves  and  each  and  every  of  our  heirs,  executors  and  administrators, 
jointly  and  severally,  firmly  by  these  presents,  sealed  with  our  seals  and 
dated  the  1st  day  of  December,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  fifty-seven,  and  in  the  eighty-second  year  of  the 
Sovereignty  and  Independence  of  the  United  States  of  America. 

The  condition  of  the  above  obligation  is  such  that  if  the  above  bound 
John  F.  Tucker  and  Henry  J.  Dickerson,  as  aforesaid,  or  either  of  them, 
their  or  either  of  their  heirs,  executors  or  administrators,  shall  and  do 
well  and  truly  pay,  or  cause  to  be  paid,  unto  the  above  named  Henry 
Laurens  Toomer,  as  aforesaid,  his  certain  attorney,  executors  or  adminis- 
trators or  assigns,  the  full  and  just  sum  of  fifty-three  thousand  six 
hundred  and  fifty  dollars,  to  be  paid  as  follows,  vis :  The  first  installment 
of  seventeen  thousand  eight  hundred  and  eighty-three  dollars  thirty-three 
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hundredth 3  ($17,883  33)  on  the  1st  day  of  January,  which  will  be  Anno 
Domini!  one  thousand  eight  hundred  and  sixty-one  (1861,)  the  second 
installment,  of  seventeen  thousand  eight  hundred  and  eighty-three  dollars 
thirty- three  hundredths  ($17,883  83)  to  be  paid  on  the  1st  day  of  Jan- 
uary, which  will  fo  Anno  Domini  (1862 ;)  and  the  third  and  last  install- 
ment of  seventeen  thousand  eight  hundred  and  eighty-three  dollars 
thirty-three  hundredths  ($17,883  33)  to  be  paid  on  the  firit  day  of 
January,  which  will  be  Anno  Domini  (1868,)  with  interest,  annually, 
from  the  date  hereof  on  the  whole  amount  unpaid,  until  the  whole 
principal  and  any  interest  that  may  become  due  and  unpaid,  shall  both 
be  paid  and  satisfied  fully — then  the  obligation  to  be  void  and  of  none 
effect,  or  else  to  remain  in  full  force  and  virtue.  Sealed  and  delivered  in 
presence  of: 
R.  F.  Akin,  Notary  Public  C.  C. 

JOHN  F.  TUCKER,  Ql.  s.] 
H.  J.  DICKERSON,  [l.  s.] 

(Endorsements  as  on  said  bond.) 

Charleston, 'January  5th,  1859. 
Received  from  John  F.  Tucker,  thirty-seven  hundred  and  fifty- five 
50-100  dollars  one  year  interest  on  the  within  bond  to  1st  January,  1850. 
$2,755,50-100  H.  Laurens  Toomer. 

Received,  Charleston,  January  10th,  1860,  from  J.  F.  Tucker,  thirty- 
seven  hundred  and  fifty- five  50-100  dollars,  being  in  full  of  one  year's 
interest  to  1st  instant  on  the  within  bond. 
$3,755,50-100  H.  Laurens  Toomer. 

Received,  Charleston,  April,  1862,  three  thousand  eight  hundred  and 
twenty-three  37-100  dollars,  on  account  of  the  interest  on  within  bond, 
up  to  the  1st  day  of  December,  1861,  and  three  thousand  dollars  on 
account  of  principal. 
$3823.37.  H.  L.  Toomer. 

Received,  Charleston,  January  3d,  1863,  from  J.  F.  Tucker,  Esq., 
three  thousand  five  hundred  and  forty-five  50-100  dollars  on  account  of 
the  interest  on  within  bond  for  one  year,  and  650  six  hundred  and  filly 
dollars  on  account  of  principal. 
$4195.50  H.  L.  Toomer. 

Received,  Charleston,  January  12th,  1864,  from  John  F.  Tucker,  Esq., 
three  thousand  five  hundred  and  eight  50-100  dollars  in  full  of  one  year's 
interest  on  the  within  bond  to  date. 
$3503.05.  H.  L.  Toomer. 

The  plaintiff  then  closed  his  case,  and  the  said  Henry  J. 
Dickerson  introduced  the  following  testimony : 

John  F.  Tucker  was  sworn  and  testified  as  follows : 
Mr.  Dickerson  signed  the  bond  as  surety  only,  receiving 
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no  consideration  therefor.  The  bond  was  given  for  the 
purchase  money  of  ninety-one  negroes,  which  I  bought  from 
the  plaintiff.  The  transaction  took  place  in  South  Carolina* 
where  the  negroes  were.  I  gave  at  the  same  time  a  mortgage 
of  the  negroes  to  the  plaintiff  to  secure  the  bond.  I  brought 
the  negroes  about  the  same  time  into  this  county,  where  I 
resided,  and  where  they  remained  until  emancipated. 

John  Cooper  was  sworn  for  the  purpose  of  proving  the 
execution  of  a  paper  presented  to  him,  purporting  to  be  the 
mortgage  above  referred  to. 

The  said  mortgage  was  then  introduced,  and  is  as  follows : 

Thk  State  of  South  Carolina  : 

To  all  whom  these  presents  shall  come  r 

I,  John  F.  Tucker,  of  the  city  of  Savannah,  in  the  State  of  Georgia, 
send  greeting : 

Whereas.  I,  the  said  John  F.  Tucker,  as  aforesaid,  in  and  by  my  certain 
bond  or  obligation,  wherein  Henry  J.  Dickerson  is  named  as  surety, 
bearing  date  even  with  these  presents,  stand  firmly  held  and  bound  onto 
Henry  LanrenB  Toomer,  of  the  city  of  Charleston,  in  the  State  aforesaid, 
in  the  penal  sum  of  one  hundred  and  seven  thousand  three  hundred  dol- 
lars, ($107,800,)  with  a  condition  thereunto  written  for  the  payment  of 
the  full  and  just  sum  of  fifty- three  thousand  six  hundred  and  fifty  dollars, 
($53,650,)  as  in  and  by  said  bond  and  condition  thereof,  reference  being 
thereunto  had,  will  more  fully  and  at  large  appear. 

Now  know  ye,  that  I,  the  said  John  F.  Tucker  as  aforesaid,  for  the  bet- 
ter securing  the  payment  of  the  said  sum  of  fifty- three  thousand  six  hun- 
dred and  fifty  dollars,  ($53,650,)  unto  the  said  Henry  Laurens  Toomer, 
his  heirs,  executors,  administrators  or  assigns,  together  with  lawful  in- 
terest for  the  same,  I,  the  said  John  F.  Tucker,  as  aforesaid,  have  bar- 
gained and  sold,  and  by  these  presents  do  bargain  and  sell,  and  in  plain 
and  open  market  deliver  unto  the  said  Henry  Laurens  Toomer  as  afore- 
said, the  following  named  ninety-one  negro  male  and  female  slaves,  to- wit : 
[giving  their  names] :  To  have  and  to  hold  the  said  slaves  as  above  named 
and  numbered,  together  with  the  future  issue  and  increase  of  the  females, 
unto  the  said  Henry  Laurens  Toomer  as  aforesaid,  his  executors,  admin- 
istrators and  assigns  forever. 

Provided  always,  nevertheless,  that  if  the  said  John  F.  Tucker  and 
Henry  J.  Dickerson  as  aforesaid,  or  either  of  them,  their  or  either  of 
their  heirs,  executors,  or  administrators  shall  and  do  well  and  truly  pay, 
or  cause  to  be  paid  unto  the  said  Henry  Laurens  Toomer  aa  aforesaid, 
his  certain  attorney,  executors,  administrators,  or  assigns,  the  full  and 
just  sum  of  fifty- three  thousand  six  hundred  and  fifty  dollars,  ($53,650,) 
according  to  the  intent  and  meaning  of  the  bond  aforesaid  and  of  thes« 


MILLEDGEVILLE,  DEC.  TERM,  1867.      433 

Toomer  vs.  Dickerson. 

presents,  together  with  the  lawful  interest,  then  this  deed  of  bargain  and 
sale,  and  all  and  every  clause,  article  and  thing  therein  contained  shall 
cease,  determine  and  be  utterly  void  and  of  none  effect,  anything  herein- 
before contained  to  the  contrary  thereof,  in  any  wise,  notwithstanding. 

And  it  is  hereby  declared  by  and  between  the  said  parties,  and  the  said 
John  F.  Tucker  as  aforesaid,  his  executors,  administrators  and  assigns, 
doth  covenant,  promise  and  agree  to  and  with  the  said  Henry  Laurens 
Toomer  as  aforesaid,  his  executors,  administrators  and  assigns,  by  these 
presents,  that  if  default  shall  happen  to  be  made  of  or  in  payment  of  the 
said  sum  of  fifty- three  thousand  six  hundred  and  fifty  dollars,  ($68,660>) 
as  aforesaid,  according  to  the  true  intent  and  meaning  of  the  bond  afore- 
said, that  then,  in  such  case,  it  shall  and  may  be  lawful  for  the  said  Henry 
Laurens  Toomer,  as  aforesaid,  his  executors,  administrators,  attorneys  or 
agents,  from  time  to  time,  and  at  all  times  hereafter,  peaceably  and  quietly 
to  enter  into  any  or  all  the  messuages,  lands  or  tenements  of  the  said 
John  F.  Tucker,  aa  aforesaid,  and  to  take  the  aforesaid  negro  male  and  fe- 
male slaves,  and  their  increase,  into  his  custody  and  possession,  and  the 
came  to  hold  and  detain  to  his  own  use  and  behoof  (as  his  own  proper 
goods  and  chattels)  from  thenceforth  and  forever,  or  the  same  to  sell  and 
dispose  of  at  will  and  pleasure ;  returning  the  overplus,  if  any  shonld 
happen  to  be,  after  paying  the  said  sum  of  fifty- three  thousand  six  hundred 
and  fifty  dollars,  interest,  costs,  and  charges  of  collection,  unto  the  said 
John  F.  Tncker  as  aforesaid,  his  executors,  administrators  or  assigns. 

In  witness  whereof,  I,  the  said  John  F.  Tucker  as  aforesaid,  have  here- 
unto set  my  hand  and  seal,  this  first  day  of  December,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  fifty -seven,  and  of  the  sovereignty 
and  independence  of  the  United  States  of  America  the  eighty-second 
year. 


JOHN  F.  TUCKER,    [l.  s. 


Signed,  sealed  and  delivered 
in  presence  of 

JOHN  COOPER. 
R.F.  Akik, 

Notary  Public,  C.  C. 

Staw  or  Qtnmix—ChcdAam  County. 

By  this  public  instrument,  be  it  remembered  that  on  this  eighth  day  of 
December.,  A.  D.,  eighteen  hundred  add  fifty-seven,  before  tne  the  sub-' 
scriber,  Bdward  G.  Wilson,  a  Commissioner  in  and  for  the  State  of 
Georgia,  appointed  by  the  Governor  of  the  State  of  South  Carolina,  to 
take  proof  and  acknowledgment  of  deedB,  mortgages,  or  any  other  instru- 
ment to  be  used  or  recorded  in  the  said  State  of  South  Carolina,  per- 
sonally came  before  me  at  the  city  of  Savannah,  within  my  jurisdiction  as 
commissioner  aforesaid,  John  F.  Tucker,  the  person  who  executed  the 
within  instrument  of  writing,  and  who  is  personally  well  known  unto  me, 
and  acknowledged,  that  he  executed  the  within  mortgage  or  instrument 
of  writing  for  the  uses  and  purposes  therein  stated,  and  desires  that  the 
same  might  be  used  and  recorded  as  such  in  the  State  of  South  CaroliT 
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In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  my 
seal  as  commissioner  as  aforesaid,  at  Savannah,  Georgia,  this  the  eightt 
day  of  December,  A.  D.,  eighteen  hnndred  and  fifty-seven. 

EDWARD  a  WILSON,  [u  s,] 
Commissioner  of  Deeds,  etc., 
for  the  State  of  S.  C,  at  Savannah,  Oa. 


John  F.  Tucker, 


.  Tucker,         1 
to  V 

ens  Toomer.   J 


[indorsed.] 
Mortgage. 


Henry  Laurens  Toomer 
Dated  1st  December,  1857. 
Received  28d  December,  1857. 

Secretary  State's  Office.  1 

Charleston,  S.  C,  Dec.  23a,  1867.  j  The  within  mortgage  is  duly  recor- 
ded in  mortgage  book,  L.L.L.L.,  page  196,  196  and  197. 

Examined  and  certified  to  by  James  A.  Duftos, 
Fee  2.50-100  paid.  Deputy  Secretary,  State. 

Duffus. 

The  mortgage  bearing  no  certificate  of  record  in  Chatham 
county,  William  H.  Bullock,  the  Clerk  of  the  Superior  Court 
of  said  county,  was  sworn,  and  introducing  the  County 
Records,  from  December,  1856,  through  December,  1858, 
showed  that  the  mortgage  was  not  recorded  during  that  time. 

Upon  this  brief  of  testimony  the  plaintiff  moved  for  a  new 
trial  upon  the  following  grounds : 

1.  Because  his  Honor  allowed  the  fourth  and  sixth  pleas 
contained  in  the  answer  of  the  said  Henry  J.  Dickerson. 

2.  Because  his  Honor  charged  the  jury  that  if  they  should 
find  that  the  mortgage  of  negroes,  given  by  the  said  John  F. 
Tucker  to  the  plaintiff  to  secure  the  bond  sued  on,  was  not 
recorded  in  this  county  within  six  months  after  the  said 
negroes  were  brought  into  the  county,  the  said  Henry  J. 
Dickerson  was  thereby  totally  discharged  from  his  liability 
as  surety  on  said  bond. 

3.  Because  his  Honor  charged  the  jury  that  it  was  not 
necessary  for  the  said  Henry  J.  Dickerson  to  prove  any 
actual  loss  to  him  by  reasoft  of  the  failure  of  the  plaintiff  to 
record  the  said  mortgage  within  the  time  aforesaid,  in  order 
to  entitle  himself  to  be  discharged  from  his  liability  aa  surety 
on  said  bond. 
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4.  Because  the  charge  of  his  Honor  upon  the  defence  set 
up  by  the  said  Henry  J.  Dickerson  was  contrary  to  law. 

5.  Because  the  verdict  of  the  jury  was  contrary  to  law  and 
evidence  in  so  far  as  it  discharged  the  said  Henry  J.  Dicker- 
son  from  liability. 

The  charge  of  the  Court  was  as  set  forth  in  the  2d  and  3d 
grounds,  in  said  motion. 

The  motion  having  been  submitted  without  argument,  it 
was  ordered,  upon  the  consent  of  counsel,  that  the  decision  of 
the  Judge  should  be  rendered  in  vacation.  He  overruled 
the  motion,  and  refused  the  new  trial.  This  refusal  is  assigned 
as  error. 

Jackson,  Lawton  &  Basinger,  for  plaintiff  in  error, 
made  the  following  points  and  cited  the  following  authorities : 

This  mortgage  was  delivered  in  South  Carolina  and  is  gov- 
erned by  the  laws  of  that  State.  Bl.  Com.,  307;  Toomer  vs. 
Tucker,  36  Geo.  R.,  138 ;  Story  on  C.  of  L.,  sees.  267,  280 
to  395 ;  4  Geo.  R.,  3 ;  13  Peters,  65 ;  13  Mass.,  19  ;  6  Pe- 
ters, 297,  298.  Want  of  record  would  not  discharge  surety 
in  South  Carolina.  Hampton  vs.  Levy,  1  McCord,  Ch.,  107 ; 
Lainy  vs.  Brevard,  3  Strobh.  Eq.  R.,  59 ;  Capel  vs.  Butler, 
2  S.  &  S.,  457. 

The  surety  is  only  discharged  pro  tanto.  Capel  vs.  Butler 
15  N.  H.,  119.  Springer  vs.  Toothaker,  43  Maine,  381 ; 
Everly  vs.  Rice,  20  Penn.  (8  Harris)  252 ;  Perrine  vs.  F.  Ins. 
Co.,  22  Ala.,  575 ;  Neff  's  Appeal,  96 ;  Watts  &  S.,  36 ; 
Payne  vs.  Com.  Bk.  Natchez,  6  S.  &  M.,  24 ;  Smith  vs.  Mc- 
Leod  3  Lee,  Ch.  390 ;  Nelson  vs.  Williams,  2  Dev.  &  Bat., 
Ch.,  118 ;  Griswold  vs.  Jackson,  2  Edw.,  Ch.  461 ;  Cullum  vs. 
Emanuel,  1  Ala.  N.  S.,  23 ;  Ward  vs.  Vass,  7  Leigh,  135 ; 
2  L.  Cas.  in  Eq.,  374 ;  Theobald  on  Princ.  and  Surety,  140  tc 
144. 

Thomas  E.  Loyd  and  Hartridge  &  Chisolm  made  the 
following  points  and  cited  the  following  authorities  for  the 
defendant  in  error : 

That  a  security  on  the  bond  sued  on,  is  entitled  to  the  same 
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defences  at  law  as  in  equity.     2  Bailey's  R. ;    8  Pick ;  7 
Johns,  337  ;  2  Johns'  Ch.  R.,  654. 

"  Any  act  of  the  creditor  which  increases  the  risk  of  the 
security,  or  exposes  him  to  greater  liability,  will  discharge 
him."    Code  of  Georgia,  sec.  2131. 

This  is  only  the  enunciation  of  the  principle  prevailing  in 
equity  prior  to  the  adoption  of  the  Code,  and  at  law  in  Geor- 
gia.   4  Geo.  R.,  401 ;  3  Kelly,  411,  etc 

Any  laches  or  omission  on  part  of  creditor  to  do  what  duty 
to  surety  and  equity  require,  whereby  the  surety  has  his  risk 
increased,  or  is  exposed  to  greater  liability,  will  also  discharge 
the  surety,  especially  in  those  cases  in  which  the  creditor  has 
taken  collateral  security  from  the  principal  debtor  for  the 
payment  of  the  debt.  In  such  cases  he  is  trustee  for  the  sure- 
ty, and  any  act  or  any  omission  on  his  part  in  reference  to 
this  collateral  security,  which  increases  the  risk,  or  adds  to  the 
liability  of  the  surety  will  discharge  the  surety.  2  Amer. 
L.  Cases  (4th  ed.)  343, 345 ;  8  Pick,  122 ;  22  Ala.,  575 ;  15 
N.  Hampshire,  110;  4  Johns'  Ch.  R.,  223;  19  Eng.  L.  & 
Eq.,  64,  239 ;  1  Amer.  L.  C,  348,  349 ;  3  Comstock's  R., 
459 ;  2  Sim  &  Stuart,  457 ;  5  Eng.  Exchequer  R.,  246 ;  1 
Smedes  &  Mar.,  189  ;  6  Smedes  &  Mar.,  38 .  23  Geo.  R., 
181;  30  Geo.  R.,  252,  93. 

The  failure  to  record  the  mortgage,  in  this  case,  "increased 
the  risk"  of  the  surety,  and  "  exposed  him  to  greater  liabili- 
ty." Therefore  he  was  discharged.  Cobb's  Dig.,  172 ;  Code 
of  Geo.,  sees.  1958, 1950. 

It  is  not  necessary  that  the  surety  should  prove  any  injury, 
or' damnification  ;  the  instant  the  risk  or  liability  is  increased 
he  is  discharged.    2  Penn.  R.,  437 ;  2  Amer.  L.  CaseS,  340'r 
4  Geo.  R.,  401. 

The  cases  apparently  opposed  to  the  doctrines  above  set 
forth  all  admit  and  recognize  the  principle  that  the  failure  to 
sue  the  principal  debtor,  on  the  part  of  the  creditor,  after  a 
request  from  the  surety,  discharges  the  surety  entirely*  3 
Strobhart's  Eq.  R. ;  1  McCord's  Ch.  R. 

The  act  of  the  Legislature  of  Georgia  passed  in  1831,  in 
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reference  to  notice  to  sue,  adopts  the  same  principle.  4  Geo. 
R.402. 

It  is  not  necessary  that  the  surety  should  pay  the  debt  of 
his  principal  before  he  can  avail  himself  of  the  acts  or  omis- 
sions of  the  creditor  to  discharge  him.  3  Kelly,  251 ;  13 
Johns'  E.,  174. 

The  creditor  must  prove  that  there  was  no  loss,  or  its  ex- 
tent Holt  vs.  Body,  9  Harris ;  15  N.  Hampshire,  119  ;  5 
Hill,  466 ;  2  Amer.  L.  Cases,  369.  As  to  Dickerson,  this 
was  a  Georgia  contract.     Levy  vs.  Cohen,  1  Kelly  R. 

Wabxer,  C.  J. 

The  only  question  presented,  by  the  record  iu  this  case,  for 
our  consideration  and  judgment,  is  whether  Dickerson,  the 
security  upon  the  bond  of  Tucker,  the  principal  debtor,  is 
discharged  from  the  payment  of  the  debt  to  the  creditor,  by 
reason  of  the  failure  of  the  latter  to  record  nis  mortgage  upon 
the  negro  slaves  when  removed  into  this  State,  as  required  by 
the  laws  thereof!  The  creditor,  it  appears,  took  a  mortgage 
upon  ninety-one  slaves  to  secure  the  payment  of  his  debt,  and 
also  took  personal  security  for  the  payment  thereof.  The 
mortgage  upon  the  slaves  was  executed  and  recorded  in  the 
State  of  South  Carolina ;  the  bond  upon  which  Dickerson 
became  security  was  executed  by  him  in  this  State.  Shortly 
after  the  execution  of  the  mortgage,  the  negroes  mentioned 
therein  were  removed  into  this  State  by  Tucker,  the  mortga- 
gor, where  he  resided,  at  the  time  of  the  execution  of  the  same, 
and  at  the  time  of  the  purchase  of  the  negroes  from  Toomer, 
the  plaintiff.  By  the  statute  law  of  this  State,  mortgages  on 
personal  property,  executed  without  the  limits  thereof,  when 
the  property  so  mortgaged  is  brought  within  this  State,  are 
required  to  be  recorded  in  the  clerk's  office  of  the  Superior 
Court  of  the  county  where  the  mortgagor  resides,  or  if  a  non- 
resident, then  in  the  county  where  the  mortgaged  property  is, 
within  six  months  after  such  mortgaged  property  is  brought  into 
the  State.  Such  mortgages,  not  recorded  within  the  time  spe- 
cified, remain  valid  as  against  the  mortgagor,  but  are  pr  ' 
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poned  to  all  other  liens,  created  or  obtained,  or  purchases  made 
from  the  mortgagor,  prior  to  the  actual  record  of  the  mort>- 
gage.    Eevised  Code,  sees.  1946,  1947. 

Whatever  may  be  the  rule  of  law  in  other  States  or  other 
countries,  as  to  the  discharge  of  securities  from  liability  : 
yet,  in  this  State,  it  is  not  now  an  open  question  upon  the 
statement  of  facts,  contained  in  this  record.     In  Jones  vs. 
Whitehead,  4  Georgia  Rep.,  401,  this  Court  asserted,  and 
recognized  the  rule  to  be,  "  that  whenever  the  creditor  does 
an  act,  whereby  injury,  or  loss,  or  liability  to  loss,  or  increased 
risk  accrues  to  the  surety,  without  his  assent,  he  is  entitled  to 
be  discharged.     And  the  Courts  uniformly  refuse  to  require 
of  the  surety  to  show  that  he  has  in  fact  been  damnified? 
The  same  principle  was  asserted  by  this  Court,  in  the  case  of 
Brown  vs.  Ex'rs  of  Riggins,  3  Kelly's  Rep.,  412.     The  rule 
asserted  in  the  two  cases  just  cited,  has  been  adopted  by  the 
Legislature,  and  incorporated  into  the  Code  of  Laws  of  this 
State.    By  the  2126th  section  of  the  Revised  Code,  it  is 
declared  that  "  any  act  of  the  creditor,  either  before  or  after 
judgment  against  the  principal,  which  injures  the  surety,  or 
increases  his  risk,  or  exposes  him  to  greater  liability,  will  dis- 
charge the  security."     The  public  law  of  the  State,  required 
the  creditor  to  record  his  mortgage  in  the  county  into  which 
thfc  property  had  been  removed,  within  six  months  after  its 
removal,  which  has  not  been  done.     Is  this  failure  to  record 
his  mortgage,  in  obedience  to  the  requirement  of  the  law, 
such  an  act  of  omission  on  the  part  of  the  creditor,  as 
increased  the  risk  of  the  security,  or  exposed  him  to  greater 
liability  t    The  language  of   the  Code  is,  "  any  ad  of  the 
creditor,"  which  may  as  well  be  an  ad  of  omission,  as  any 
other  act,  whereby  the  risk  of  the  security  is  increased,  or 
exposes  him  to  greater  liability.     An  act  of  omission  on  the 
part  of  the  creditor,  when  the  law  requires  him  to  ad,  may 
be  quite  as  potent  for  mischief  to  the  security,  as  an  act  of 
commission.    The  question  to  be  answered  is,  did  this  act  qf 
omission  on  the  part  of  the  creditor,  in  not  doing  what  the 
law  required  him  to  do,  increase  the  risk  of  the  security,  or 
expose  him  to  greater  liability  f    When  we  take  into  consider- 
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atiou  the  fact,  that  if  the  security  had  been  compelled  to  pay 
this  debt  to  the  creditor!  he  would  have  been  entitled  to  the 
benefit  of  the  mortgage  lien  upon  his  principal's  property, 
in  short,  to  have  been  subrogated  to  all  the  creditor's  rights 
and  securities,  held  by  him  against  the  principal  debtor,  we 
shall  then  readily  discover  to  what  extent  his  risk  has  been 
increased,  and  to  what  extent  he  has  been  exposed  to  greater 
liability  by  the  failure  of  the  creditor  to  record  his  mortgage 
as  required  by  law.  By  the  creditor's  act  of  omission  to 
record  his  mortgage,  his  lien  upon  the  principal  debtor's 
property,  (to  which  his  security  would  have  been  entitled,  to 
reimburse  himself  in  the  event  of  the  payment  of  the  debt 
by  him,)  will  be  postponed  to  all  other  leins,  created  or 
obtained  against  that  property,  or  purchases  made  from  his 
principal  debtor  prior  to  the  actual  record  of  the  mortgage. 

But  it  was  insisted  in  the  argument  of  this  case,  that  the 

security  had  suffered  no  injury  from  the  failure  of  the  creditor 

to  record  the  mortgage.     Upon  that  point,  the  record  is  silent. 

The  security  has  shown,  that  by  the  act  of  the  creditor,  his 

risk  has  been  increased,  and  that  he  has  been  exposed  to 

greater  liability,  which  is  sufficient  prima  facie  at  lead,  to 

discharge  him.     The  plaintiff  has  not  attempted  to  show  by 

any  evidence  in  the  record,  that  he  was  not  in  fact  injured  in 

consequence  of  his  increased  risk  and  exposure  to  greater 

liability.     We  know  nothing  upon   that  point  in  the  case, 

except  what  the  recofd  discloses.     The  record  discloses  the 

fact,  that  in  consequence  of  the  failure  to  record  the  mortgage, 

as  required  by  law,  the  risk  of  the  security  was  increased, 

and  that  he  has  been  exposed  to  greater  liability ;  at  least 

such  is  necessarily  the  legal  effect,  from  the  facts  proved  in 

the  record. 

It  was  further  insisted  in  the  argument,  that  although  the 
lx>nd  was  executed  in  Georgia,  it  was  intended  to  be,  and  was 
in  fact,  a  South  Carolina  contract,  and  as  such  should  be 
governed  by  the  laws  of  the  latter  State  in  its  enforcement  in 
the  Courts  of  this  State.  Conceding  ex  gratia,  that  it  is  a  South 
Carolina  contract,  the  plaintiff  seeks  to  enforce  it  in  the 
Courts  of  this  State.    Neither  the  validity  nor  the  construe- 
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Hon  of  the  contract  is  questioned.    The  only  controversy 
between  the  parties  is  as  to  the  remedy  upon  that  contract  in 
the  Courts  of  this  State.     The  question  here  is,  can  the 
creditor  enforce  his  remedy  against  the  security  upon  bis  South 
Carolina  contract  in  the  Courts  of  this  State,  in   accordance 
with  our  laws  regulating  tliat  remedy?    We  give  to  him  the 
same  rights  and  remedies  in  our  Courts,  for  the  enforcement 
of  his  contract,  as  we  give  to  our  own  citizens ;  no  more,  no 
less.    Mr.  Justipe  Story  states  the  rule  correctly,  when  he 
says :  "  Whenever  a  remedy  is  sought,  it  is  to  be  administered 
according  to  the  lex  fori,   and  such  a  judgment  is  to  be 
given  as  the  laws  of  the  State,  where  the  suit  is  brought, 
authorize  and  allow,  and  not  such  a  judgment  as  the  laws  of 
other  States  authorize  or  require."    Story's  Conflict  of  Laws, 
954,  section  572.    Dela  Verga  vs.  Vienna  20,  Eng.  Com. 
Law  Rep.,  387.    Whittemore  vs.  Adams,  2  Cowen's  Rep., 
626.     When  a  party  comes  into  the  Courts  of  this  State  to 
enforce  his  remedy  upon  his  contract,  that  remedy  will  be 
enforced  in  accordance  with  the  lawB  of  this  State  regulating 
that  remedy,  and  not  according  to  the  remedy  provided  for  the 
enforcement  of  similar  contracts  in  the  State  of  South  Caro- 
lina, although  the  contract  may  have  been  made  in  the  latter 
State. 

'  We  have  already  shown  what  is  the  rule  of  law  in  this 
State,  regulating  the  remedy  against  securities,  and  what  acts 
of  the  creditor  will  discharge  the  security  from  liability  on 
his  contract  as  such  security.  But  it  is  contended  that  the 
rule  asserted  by  this  Court,  in  regard  to  the  liability  of  secu- 
rities, in  Jones  vs.  Whitehead,  was  not  the  judgment  of  the 
Court,  but  merely  the  obiter  dictum  of  the  Judge,  who  deliv- 
ered the  opinion  in  that  case.  "Perhaps  that  is  quite  as  oow- 
venient  a  way  to  dispose  of  that  case,  and  the  reasons  con- 
tained in  it,  upon  the  present  occasion  as  any  other :  but  the 
majority  of  the  Court  do  not  take  that  view  of  it.  We  think 
the  following  legal  proposition  was  necessarily  involved  in  the 
judgment  of  the  Court  in  that  case :  "  It  is  urged,  however, 
by  the  distinguished  counsel  for  the  plaintiff  in  error,  that 
the  statute  of  1831,  contemplates  dome  act  to  be  done  by 
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the  creditor.     I  reply,  the  law  enjoins  a  duty  to  be  performed. 
And  the  neglect,  or  refusal,  of  the  creditor  to  sue,  after  notice, 
is  equally  culpable  as  though  he  had  expressly  released  the 
principal  by  giving  time,  accepting  a  composition,  or  parting 
with  collaterals,  without  the  privity  of  the  defendant.     It 
was  the  servant  who  knew  his  master's  will,  and  did  it  not, 
that  was  beaten  with  many  stripes."     The  question  in  that 
case  was  whether  the  omission  of  the  creditor  to  sue  one  of 
the  securities,  after  notice  to  do  so,  within  the  time  required 
by  the  Act  of  1831,  operated  as  a  discharge  of  his  co-surety. 
It  is  insisted  in  this  case  that  there  must  be  some  act  done  by 
the  creditor  in  order  to  release  the  security ;  that  the  Code 
contemplates  only  the  action  of  the  creditor — not  inaction* 
We  reply,  that  the  Act  of  1827,  embodied  in  the  Revised 
Code,  requiring  the  mortgage,  held  by  the  creditor  in  this 
case,  to  be  recorded  in  six  months  after  the  removal  ot   the 
mortgaged  property  into  this  State,  enjoined  a  duty  to  be  per- 
formed by  the  creditor  holding  that  mortgage,  so  as  to  preserve 
its  lien  upon  the  mortgaged  property,  that  the  security  might 
have  the  benefit  of  it,  in  the  event  he  had  the  debt  to  pay : 
for  it  is  not  unreasonable  to  suppose  that  he  may  have  been 
mainly  induced  to  become  the  security  for  the  payment  of  the 
debt  in  view  of  the  fact  that  the  mortgage  had  been  executed 
by  his  principal  to  the  plaintiff  to  secure  its  payment.     If  it 
was  now  an  open  question  in  this  Court,  which  it  is  not,  in 
the  opinion  of  a  majority  of  the  Court,  we  should  be  extremely 
unwilling  to  establish  the  rule  that  a  creditor  holding  a  mort- 
gage upon  the  property  of  his  principal  debtor  to  secure  its 
payment,  should  be  permitted  to  omit  or  neglect  to  perform 
his  duty  as  required  by   law,  whereby,  in  consequence  of 
such  omission  or  negligence  *of  duty  required  by  law,  the 
risk  of  the  security  is  increased  or  exposed  to  greater  lia- 
bility, and  yet,  that  such  creditor  should  be  allowed,  under 
such  circumstances,  to  hold  the  security  liable  for  the  pay- 
ment of  the  debt.     For  the  creditor  to  remain  passive  when 
there  is  710  law  requiring  him  to  act,  is  one  thing,  but  to 
remain  passive  when  the  law  enjoins  upon  him  a  duty  h>  be 
performed  in  regard  to  matters  in  which  the  security,  for  the 


442         SUPREME  COURT  OF  GEORGIA. 

Toomer  vs.  Dickerson. 

payment  of  his  debt,  has  an  interest,  is  another  and  different 
thing.  The  creditor  should  not  be  allowed,  simply  because 
he  has  ample  personal  security  for  the  payment  of  his  debt,  to 
remain  passive  and  negligent  in  the  performance  of  his  duties 
enjoined  by  law,  so  as  to  increase  the  risk  of  such  security,  or 
to  expose  him  to  greater  liability.  And  such  the  majority  of 
the  Court  believe  to  be  the  rule,  established  by  the  decisions 
of  this  Court,  and  adopted  by  the  Legislature,  in  the  Code, 
declaring  what  is  the  law  of  the  State  upon  that  subject.  We 
do  not  consider  that  we  have  the  right,  if  we  had  the  incli- 
nation, to  alter  or  change  that  rule  of  the  law  applicable 
to  the  liability  of  securities  ;  our  duty  is  simply  to  adminis- 
ter the  rule  as  we  find  it,  and  as  we  think  the  Court  below 
has  done  in  this  case.  Let  the  judgment  of  the  Court  below 
be  affirmed. 

Note. — Walker,  J.,  concurring,  wrote  out  no  separate  opinion. 

Harris,  J.,  dissenting. 

John  F.  Tucker,  of  the  city  of  Savannah,  bought  of  Henry 
Laurens  Toomer,  of  Charleston,  South  Carolina,  on  the  1st 
December,  1857,  ninety-one  slaves,  for  the  sum  of  $53,650! 
upon  a  credit,  payable  by  installments.  For  the  purchase 
money,  Tucker  made  his  bond,  with  Dickerson,  of  Savan- 
nah, as  security  thereto ;  and  on  the  same  day  Tucker  execu- 
ted a  mortgage  on  the  slaves  so  bought  and  gave  the  same  to 
Toomer,  as  cumulative  security. 

The  mortgage  was  conditioned  that  upon  default  of  pay- 
ment, as  stipulated  by  the  bond,  he,  Toomer,  might  enter  and 
take  possession  of  the  slaves  and  sell  and  dispose  of  the  same 
at  his  pleasure,  accounting  to  him,  Tucker,  for  the  overplus. 

To  this  mortgage  it  does  not  appear  that  Dickerson  was  a 
party,  or  that  he  was  induced  to  become  surety  on  the  bund 
by  reason  of  this  cumulative  security,  or  that  he  had  stipu- 
lated inany  wise  in  reference  to  it. 

The  mortgage  being  a  part  of  a  Carolina  transaction,  was 
only  recorded,  according  to  the  laws  of  that  State,  on  the 
23d  December,  1857.    The  negroes  were,  shortly  after  their 
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purchase,  removed  by  Tucker  to  Chatham  county,  Georgia. 
But,  upon  examination  of  the  register  of  deeds  and  mortgages 
of  that  county,  no  record  of  this  mortgage  was  found  to  have 
been  made  np  to  1866,  / 

Suit,  during  the  year  1866,  was  instituted  in  Chatham  Su- 
perior Court,  on  the  bond,  against  Tucker,  principal  debtor,  and 
Dickerson,  his  surety.  To  this  action  Dickerson,  amongst 
other  pleas,  set  up  as  a  defence,  that  as  surety  on  the  bond 
he  had  been  discharged  from  all  liability  by  reason  of  the  failure 
of  Toomer  to  record  the  mortgage  of  Tucker  within  the  time 
prescribed  by  the  law  of  Georgia. 

The  plea  As  to  loss  by  emancipation  of  the  slaves,  and  oth- 
ers, were  overruled  ;  this,  as  to  the  failure  of  Toomer  to  re- 
cord the  mortgage  of  Tucker  was  held  good,  and  under  the 
direction  of  the  Court,  a  verdict  was  found  for  Dickerson. 
A  new  trial  was  moved  for  by  Toomer  on  various  grounds, 
and  was  refused.  That  refusal  has  been  brought,  by  writ  of 
error,  to  this  tribunal  and  by  the  majority  has  been  affirmed. 
I  cannot  concur  in  the  charge  of  the  Judge  below  touching  the 
plea  sustained  by  him,  in  either  his  law  or  reasoning ,  and 
therefore  dissent  from  the  judgment  of  my  associates. 

The  whole  transaction  being  a  Carolina  one,  and  complete 
and  valid  by  her  laws,  and  by  those  laws  the  surety,  Dicker- 
son, being  bound  by  his  engagement  and  liable  to  respond  to 
Toomer  without  being  entitled  to  any  relief  whatever,  I  am  un- 
able to  perceive  any  reason  why,  upon  principles  of  comity, 
and  especially  that  of  lex  loci  contractus,  in  the  Courts  of 
Georgia,  Toomer  should  be  denied  that  redress  he  would  have 
been  entitled  to  had  Dickerson  been  an  inhabitant  of  Caro- 
lina. 

But  I  shall  not  discuss  this  point  in  the  record.  I  pro- 
<**k1  to  examine  the  main  question  upon  which  the  affirmance 
has  been  made  of  the  decision  below,  viz :  Does  the  law  of 
Georgia  authorize  the  discharge  of  a  surety  on  a  bond  because 
the  creditor,  who  has  taken  of  the  principal  debtor  a  cumu- 
lative security,  in  the  form  of  a  mortgage  by  that  debtor  on 
the  property  he  purchased,  failed  to  record  (within  the  time 
prescribed  by  the  law  of  Georgia)  that  mortgage? 
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It  is  not  pretended  by  those  who  hold  the  affirmative  that 
their  decision  has  been  made  in  conformity  to  the  principles 
of  the  common  law,  but  in  accordance  with  the  decisions  of 
this  Court  and  the  Code  of  Georgia,  which  they  assert  have 
changed  the  common  law.  When  asked  for  those  decisions 
and  portions  of  the  Code  making  the  changes  alleged  by  them, 
they  cite  Jones  vs.  Whitehead,  4  Kelly  R.,  399,  and  sec.  2126 
of  the  Code. 

Let  us  subject  these  references  to  such  an  examination  as 
the  importance  of  the  question  considered  demands.    The 
first  remark  I  make  upon  the  case  from  4  Geo.  R.,  is  that  it 
was  made  under  the  act  of  1831.     Prince  Dig.,  471.    That 
act  gave  the  right  to  a  surety  on  any  note  or  other  instrument, 
after  it  had  become  due,  to  require  the  holder  or  creditor  to  pro- 
ceed  to  collect  the  same  within  three  months ;  if  the  holder 
failed  to  comply  wiUisuch  requirement,  the  surety  was  declared 
to  be  no  longer  liable.     Until  this  act,  there  was  no  such 
right  belonging  to  a  surety,  and  no  such  consequences  as  his 
discharge  could  have  resulted.    This  was  a  change  in  the 
common  law  of  a  most  important  character.    Before  that  act, 
the  substance  of  which  is  incorporated  in  section  2128  of  the 
Code,  a  surety  on  bond  or  note  could  not  have  availed  him- 
self, when  sued  on  it,  of  any  such  defence  as  that  he  had 
given  notice  to  or  required  the  holder  to  sue  the  principal  in 
the  bond  or  note,  and  that  he  had  failed  or  refused.    The 
surety  could,  previously,  only  have  protected  himself  against 
apprehended  insolvency  of  his  principal  by  paying  up  the 
bond  or  note  to  the  creditor  and  then  at  his,  surety's,  own 
expense  suing  his  principal. 

To  remedy  this,  which  the  Legislature  deemed  an  evil,  it 
passed  this  act. 

It  is  to  be  carefully  remembered  that  no  relief  whatever  is 
given  to  the  surety  by  the  passiveness,  omission  or  neglect  of 
the  creditor  to  sue  the  principal  debtor  on  such  contract. 
None  except  in  the  special  case  where  the  surety  had  required 
suit  to  be  brought  in  pursuance  of  the  provisions  of  this 
act.     If  he  did  not  give  notice  or  require  suit  to  be  brought, 
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he  was  left  upon  the  precise  footing  where  the  act  of  1831 
found  him. 

The  facte  in  the  case  of  Jones  vs.  Whitehead  were  deter- 1 
mioable,  properly,  only  by  that  act;  the  question  there  being 
whether  Whitehead,  a  co-security  with  Reynolds  for  Jack- 
son, was  not  entitled  to  be  discharged,  because  of  Reynolds 
having  required  Jones  to  sue  Jackson  and  Jones'  failure  to 
comply  with  such  requirement;  or,  in  other  words,  Reynolds, 
&  surety,  having  been  discharged  by  the  failure  of  Jones  to 
sue  Jackson,  was  not  Whitehead,  a  co-security,  by  operation 
of  law,  entitled,  also,  to  be  discharged,  as  the  discharge  of 
Reynolds,  by  operation  of  law,  produced  a  material  change 
in  the  contract,  prejudicial  to  Whitehead? 

I  take  the  rule  stated  by  Chief  Justice  Marshal,  in  Stnrges 
vs.  Crowninshield,  4  Wheaton,  to  be  of  universal  applica- 
tion :  u  The  positive  authority  of  a  decision  does  not  ex- 
tend beyond  the  fads  oh  which  it  was  made/'  I  have 
quoted  this  rule  with  a  view  to  exclude  many  things  which 
were  introduced  into  the  opinion  of  Chief  Justice  Lumpkin, 
which  had  no  direct  application  to  the  case  in  the  reco/d, 
i  irrellevant  to  its  fads,  and  which  being  found  there  and  not 
carefully  analyzed  by  those  who  have  quoted  them,  has 
caused  all  the  confusion  of  legal  principles,  to  my  mind,  so 
apparent  in  the  decision  of  this  case  below,  and  its  affirmance 
here. 

Beyond  the  change  made  by  the  act  of  1831,  in  the  prin- 
ciples of  the  Common  Law,  I  cannot  think  any  was  made. 

That  act,  it  will  not  be  pretended,  has  any  application  to 
the  facts  in  this  record,  and  can  furnish  no  rule  for  their 
decision ;  agr,  legally,  can  the  case  of  Jones  vs.  Whitehead, 
4  Kelly,  decided  under  it. 

That  case  was  decided  in  1848.  It  surely  made  no  change 
in  the  Common  Law,  when  it  announced  as  the  sum  and 
substance  of  the  English  and  American  adjudications,  "  that 
whenever  the  creditor  does  an  act  whereby  injury,  or  loss,  or 
liability  to  loss,  or  increased  risk  accrues  to  surety,  without 
his  assent,  he  is  entitled  to  be  discharged  ?" 

This  summary  was  not  a  statement  of  our  Statute  Laws, 
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for  none  existed  at  that  time,  on  this  subject ;  it  bat  grouped 
together  principles  of  the  Common  Law  which  had  been 
extracted  from  hundreds  of  decisions. 

The  Code  of  Georgia  was  adopted  in  1862,  and  section 
2126  of  it  was  extracted  from  this  summary  of  Common  Law 
decisions  in  4  Kelly.  Where  then  is  the  change  or  altera- 
tion of  the  Common  Law  in  that  summary,  or  paragraph  of 
the  Code  embodying  it  ?  It  is  a  profound  mistake  into  which 
they  have  fallen  in  alleging  any  change  in  general  principles, 
except  that  made  by  the  act  of  1831,  and  that  has  no  just 
application  to  this  case. 

But  it  is  said  that  the  case  in  4  Kelly  establishes  the  rule  that 
the  omission  or  failure  on  (lie  part  of  the  creditor  to  do  an  ad 
required  by  law,  discharges  the  surety.     I  have  stated  that  the 
case  in  4  Georgia  was  decided  alone  on  its  facts,  and  those  facts 
brought  it  strictly  within  the  act  of  1831.     No  such  rule  can 
legitimately  be  deduced  from  that  decision.     The  surety  had 
required  the  creditor  to  proceed  to  collect  the  note  out  of  prin- 
cipal debtor,  and  he  failed  to  comply  with  such  (right  in  the 
surety)  requisition,  and  it  was  failure  to  comply  with  that 
requirement,  upon  which  the  decision  was  necessarily  made. 
This  wresting  of  a  particular  rule  for  particular  cases,  and 
attempting  to  give  to  it  the  character  and  force  of  a  general 
rule,  applicable  to  and  controlling  cases  not  within  that  spe- 
cial rule,  itself  being  an  exception,  is  mischievous  in  its  ef- 
fects and  destructive  of  the  sound  reason  upon  which  the 
law  reposes. 

Before  pronouncing  that  an  omission  of  creditor  to  do  an  ad 
required  by  law,  was  established  by  4  Kelly,  and  DickersoU 
entitled  to  its  benefits,  it  would  have  been  well  in  my  breth- 
ren to  have  looked  into  the  record  to  ascertain  a  fact  mos 
essential  to  bring  Dickerson's  case  within  the  scope  of  Jone 
vs.  Whitehead,  viz :  Where  does  it  appear  that  Dickcrso 
the  surety  on  the  bond  with  Tucker,  ever  required  Jbomer  t 
proceed  to  sue  it  or  collect  it?  Where  did  ever  Dickerso 
even  require  the  collateral  security — the  mortgage — to  be 
corded? 

It  should  be  also  borne  in  mind  that  the  case  ia  4  Georgt 
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grew  out  of  the  failure  of  the  creditor  to  sue  the  principal 
debtor  on  an  original  contract,  when  required  by  the  surety 
to  do  it.  There  was  no  collateral  security  in  that  case,  nor  is 
there  to  be  found  even  among  the  irrelevant  things  said  obiter 
a  single  principle  enunciated  in  reference  to  the  conduct  of  the 
holder  as  to  the  collateral  securities  in  his  hands  I  ! 

This  case  here  belongs  exclusively  to  that  branch  of  the  Com- 
mon Law  which  prescribes  the  duties  and  relative  rights  of 
creditor  and  surety  touching  collateral  securities  in  hands  of 
creditor. 

To  sustain  the  new  rule  of  law  which  my  brethren  have 
announced,  they  have  cited  with  approbation  the  English  case 
of  Capel  vs.  Baker,  2  S.  and  S.  It  is  strange  that  that  case, 
made  under  the  guidance  of  Common  Law  principles,  should 
be  quoted  by  them  to  sustain  the  assertion  that  our  decisions 
and  Code  had  altered  the  Common  Law.  That  case,  so  far 
from  lending  any  aid  to  the  decision  here,  is  a  most  perfect 
demonstration  of  its  being  erroneous.  By  reference  to  the 
report  of  it,  the  head  note  is  in  the  following  words  :  "  If,  by 
the  neglect  of  the  creditor,  the  benefit  of  some  of  the  securi- 
ties for  the  debt  is  lost,  the  surety  is  pro  tanto  discharged." 

White  sold,  by  indenture,  an  annuity  to  Butler,  the  de- 
fendant, and  secured  the  payment  of  the  same,  as  it  might 
fall  due,  by  a  warrant  of  attorney  to  confess  judgment  for 
him  in  the  sum  of  £3,000,  by  a  demise  of  leasehold  premi- 
ses and  by  an  assignment  of  two  trows  or  ships  belonging  to 
said  White,  which  in  said  indenture  were  covenanted  to  be 
British  built  and  respectively  registered  according  to  the  laws 
in  force.  In  pursuance  of  the  agreement  in  the  indenture 
contained,  a  bond  was  made  by  White,  with  plaintiff,  Capel, 
as  surety,  in  the  penalty  of  £3,000,  in  which  bond  was  reci- 
ted the  agreement  for  the  sale  of  the  annuity,  the  indenture 
and  securities  given.  The  formalities  required  by  the  ship 
register  acts  were  not  complied  with  upon  the  assignment  of  the 
Vessels.  White,  to  whom  the  vessels  belonged,  taking  advan- 
tage of  the  omission^  sold  the  vessels  and  applied  the  proceeds 
to  his  own  use. 

The  Vice  Chancellor,  Sir  John  Leach,  held  that  as  the 
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value  of  the  two  vessels  were  lost  to  the  surety  on  the  bond, 
by  the  neglect  of  Butler,  he,  the  surety,  was  entitled  to  relief 
to  the  extent  of  the  value  thereof.  And  this  case  has  been  re- 
lied on  to  support  the  new  doctrine  that  the  omission  of  a 
creditor  to  record  a  mortgage  within  the  time  required  by 
law,  discharges  the  surety  entirely  !  !  ! 

In  this  case  it  is  to  be  noted  that  the  surety  on  the  bond, 
when  entering  into  it  as  a  joint  obligor,  stipulated  for  the 
registry,  respectively,  of  the  vessels,  tcith  the  creditor,  and  but 
for  that  stipulation  in  regard  to  such  a  collateral  security,  he 
could  not,  as  surety  on  the  bond,  in  the  English  Courts  have 
been  entitled  to  any  relief  whatever  which  arose  from  the 
creditor's  neglect. 

Dickerson,  the  surety  here,  unlike  Capel  there,  was  no  par- 
ty to  the  taking  of  the  mortgage  of  Tucker — made  no  stipu- 
lation about  it — yet  he  gets  a  relief  far  beyond  what  was  ac- 
corded Capel,  upon  what  reason  it  is  difficult  to  discover,  un- 
less in  the  benignity  of  our  Courts,  as  be  failed  from  imbe- 
cility or  carelessness  to  protect  himself,  as  Capel  did,  it  became 
their  bounden  duty  to  shield,  by  the  most  liberal  interpretation 
of  our  laws,  all  sureties  from  accountability  to  that  abomina- 
ble and  accursed  race  of  Shylocks,  commonly  called  credi- 
tors!! 

I  have  said  that  by  section  2126  of  the  Code  no  change 
in  the  principles  of  the  Common  Law  was  made,  and  this  is 
demonstrated  by  the  summary  made  of  them  in  4  Georgia, 
and  its  identity  with  section  2126. 

Repeating  an  idea  which  should  be  kept  constantly  in  view, 
that  that  summary  and  section  2126  have  reference  adeiy.to 
the  relative  rights  of  creditor ! aAd  -surety  m*  to  thg  ^^Nhioi 
contract  to  which  the  surety  is  a  party  promissor,  and  have 
none  whatever  as  to  collateral  securities  in  the  hands  of  the 
creditor,  I  proceed  to  point  ont  portions  of  the  opinion  of 
Judge  [Lumpkin  in  4  Georgia  which  probably  have  misled 
my  associates. 

"  By  releasing  one  of  the  sureties,  the  creditor  changed  the 
terms  and  the  legal  effect  of  the  contract,  and  that,  too,  with- 
out the  consent  of  the  other  parties."    Why  speak  of  a 
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lease  of  surety,  made  by  operation  of  law,  as  if  it  was  the  act 
of  the  creditor,  when  there  was  no  act  of  the  creditor,  in 
that  case  ?  Undoubtedly  a  release  by  the  ad  of  the  creditor 
of  one  of  the  sureties  discharges  the  other,  and  the  general 
principal  is  right,  but  the  facts  did  not  demand  its  enunci- 
ation there.  The  co-security,  Whitehead,  was  discharged 
under  the  provisions  of  the  act  of  1831,  simply  because  Jones, 
the  creditor,  failed  to  6ue  the  principal  debtor  on  the  note 
after  the  surety,  Reynolds,  had  required  him  to  proceed.  Thd 
discharge,  in  this  case,  did  not  spring  from  any  act  of  Jonesj 
bat  from  the  operation  of  a  special  law,  providing  relief  to  a. 
surety,  where  his  right  had  been  disregarded.  There  was  nd 
release  by  the  creditor. 

Again :  "  We  desire,  however,  to  place  this  judgment  upon 
a  broader,  firmer  foundation  than  mere  grammatical  learning 
or  technical  rules."  The  act  of  1831 — a  departure  from 
Common  Law  principles — furnished  the  sole  rule  for  the  de- 
cision of  Jones  vs.  Whitehead.  What  necessity  required  thd 
enunciation  of  other  principles  of  the  Common  Law,  how- 
ever abstractedly  true,  when  they  had  not  the  slightest  pertw 
nency  to  the  facts  in  that  record  ?  Thus :  "  we  believe,  how-* 
ever,  that  the  following  propositions  may  be  assumed  as  the 
sum  and  substance  of  the  English  and  American  adjudica* 
tioos  upon  this  subject,  namely  :  that  whenever  the  creditor 
does  an  act  whereby  injury,  or  loss,  or  liability  to  loss,  or  in-* 
creased  risk  accrues  to  the  surety  without  his  assent,  he  ut 
discharged,  and  the  Courts  uniformly  refuse  to  require  the 
surety  to  show  that  he  has  in  fact  been  damnified,  holding  that 
he  is  entitled  to  judge  for  himself  what  is  for  his  own  bene- 
fit, that  of  that  he  is  the  only  judge,  and  that  another  party 
cannot  decide  for  him  without  discharging  him."  * 

I  freely  concede  that  this  summary  comprehends  nearly  the 
whole  law  touching  the  ads  of  creditors  in  reference  to  origin 
wd  contracts,  whereby  a  surety  therdo  may  be  affected  and 
the  consequences  which  in  law  ensues  from  such  acts,  but  I 
ask  what  act  of  Jones  was  there  in  the  case  he  was  deciding, 
upon  which  he  predicated  this  statement  of  legal  principles 
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and  their  consequences  ?    I  am  unable  to  perceive  anything 
which  authorizes  it. 

*  Again :  "  The  estalished  rule  in  equity  is,  if  the  creditor 
lake  any  step  or  do  any  act  by  which  he  essentially  jeopardizes 
the  safety  of  the  surety,  the  latter  is  discharged.1'  This  ie 
virtually  included  in  the  general  summary  just  quoted,  and 
needs  no  other  comment  than  what  has  been  made. 

In  the  infancy  of  this  tribunal,  the  learned  and  very  able 
Chief  Justice  who  delivered  the  opinion  in  4  Georgia,  enter- 
tained and  acted  upon  the  conviction  that  the  Court  could  best 
subserve  the  purposes  of  its  institution,  by  deciding  in  a  case 
before  it  all  the  principles  of  law  which  he  supposed  had  any 
pertinency  to  the  subject  whether,  directly  or  indirectly,  in- 
volved, under  the  honest  but  most  mistaken  impression  that  by 
00  doing  he  would  greatly  lessen,  perhaps  close  up,  the  foun- 
tains of  future  litigation.  The  case  in  4  Georgia  is  fairly 
entitled  to  a  conspicuous  place  in  that  class  of  decisions.  It 
has,  by  the  introduction  into  it  of  legal  principles  wholly  m- 
applicable  to  its  facte,  led  to  serious  misapprehensions  and 
misapplications  of  those  legal  principles  unnecessarily  in- 
troduced, as  is  apparent  from  the  decision  in  this  case. 

That  no  change  was  made  of  the  principles  of  the  Com- 
mon Law  by  section  2126,  is  evident  from  that  section  being 
but  an  extract  of  what  he  said  in  4  Kelly.  Without  such 
change  as  has  been  mistakenly  assumed  and  acted  on,  it  was 
obviously  the  duty  of  the  majority  here  to  let  this  case  be 
controlled  by  those  principles. 

At  Common  Law  the  distinction  between  the  ad$  of  a 
creditor  in  reference  to  the  original  note  or  contract,  to  which 
the  surety  is  a  promisor,  ajid  that  of  the  failure  or  negligence 
of  creditor  to  act,  is  clearly  marked.  If  the  creditor  by  any 
ad  of  his,  releases  one  surety  or  compounds  with  him,  the  co- 
security  will  be  discharged,  as  the  act  of  the  creditor  changes 
the  original  contract. 

If  the  creditor;  by  any  actf  changes  or  vairies  the  original 
contract,  so  as  to  make  a  new  one  of  it,  the  surety  not  having 
assented  to  the  act,  is  discharged. 

If  the  creditor  grants  indulgence  to  the  principal  debtor 
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for  a  consideration,  without  assent  of  the  surety,  the  surety 
is  discharged.  Or  if  the  creditor,  by  any  act  of  his,  disables 
himself  from  pressing  the  collection  of  his  debt  out  of  the  prin- 
cipal debtor,  the  surety  is  discharged  thereby.  And  generally 
if  the  creditor  Hoes  any  act  whereby  injury  or  loss  ensues  to  the 
surety,  or  any  act  which  subjects  the  surety  to  liability  to  loss, 
or  any  act  which  subjects  the  surety  to  increased  risk,  with- 
out the  assent  of  the  surety,  the  surety  in  each  and  all  these 
cases,  is  discharged  thereby  from  all  liability,  and  if  sued  on 
the  original  contract,  may  show  in  his  defence  any  one  of 
these  acts  of  the  creditor,  and  upon  proof  of  it,  will  be  dis- 
charged without  being  required  to  show  that  he  was  actually 
damnified  by  such  cut,  for  the  law  has  declared  that  in  refer- 
ence to  these  acts  of  the  creditor  the  Burety  is  entitled  to 
judge  for  himself  of  what  is  for  his  benefit,  and  that  he  is 
of  it  the  only  judge,  and  that  the  creditor  cannot  in  such 
cases  decide  for  the  surety  without  discharging  him. 

Beyond  this  class  of  cases,  all  arising  from  the  acts  of  the 
creditor,  and  in  reference  to  the  original  contract,  there  is  not 
to  be  found,  I  apprehend,  a  decision  at  Common  Law  dis- 
charging a  surety. 

Failure  or  omission  to  act  furnishes,  at  Common  Law,  with 
reference  to  the  remedies  of  a  creditor  or  contract  itself,  no 
defence  to  a  surety  whatever.  The  remedies  of  the  creditor, 
under  the  contract  against  the  debtor  or  his  estate,  are  not 
held  as  trusts  for  the  surety.  The  surety  will  not  be  discharg- 
ed by  any  degree  of  passive  neglect  in  not  enforcing  them. 
Williams  vs.  Price,  1  S.  &  S.,  581.  Goodloe  vs.  Clay,  6 
B.  Monroe,  236.  A  surety  will  not  be  discharged  by  failure 
of  the  creditor  to  retain  or  keep  a  hold  on  land  of  the  prin- 
cipal by  entering  judgment  or  reviving  judgment  as  long  as 
the  loss  arises  from  the  inaction  of  the  creditor.  The  inac- 
tion of  the  creditor,  resulting  in  loss  of  a  lien  which  would 
otherwise  have  been  available  for  the  payment  of  the  debt  of 
the  principal,  famishes  no  ground  for  the  discharge  of  the 
surety.  United  States  vs.  Simpson,  3  Penn.  R.,  437.  Mandorf 
vs.  Singer,  5, Watts,  179.  Farmers'  Bank  Ohio  vs.  Rey- 
nolds, 13  Ohio,  84. 
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A  surety  cannot  resist  a  suit  on  the  contract  to  which  he  is 
a  party,  either  at  law  or  in  equity,  on  the  ground  that  the 
creditor  has  omitted  to  take  measures  against  the  principal 
debtor,  and  that  in  consequence  all  opportunity  of  collecting 
the  debt  from  him  is  lost.  King  vs.  Baldwin,  2  John  Ch. 
R.,  554 ;  18  Pickering,  238.  The  general  rule  is  that  the 
creditor  may  abstain  from  active  measures  against  the  princi- 
pal. He  may  even  relinquish  measures  taken  to  enforce  the 
collection  of  the  debt,  provided  he  does  nothing  which  impairs 
or  prejudices  the  remedies  or  rights  of  the  surety,  or  interposes 
any  obstacle  to  the  collection  of  the  debt.  Lenox  vs.  Prout, 
3  Wheaton,  520. 

The  cases  referred  to  sufficiently  attest  the  uniformity  with 
which  these  Common  Law  principles  have  been  acted  on  in 
England  and  America.  I  add  that  our  Code  has  distinctly 
re-enacted  them,  as  will  be  evident  from  a  careful  examina- 
tion of  Article  2,  p.  418.  Section  2126,  recognizes  the  dis- 
tinction clearly  between  the  acts  of  the  creditor  touching  the 
original  contract,  and  the  failure  or  negligence  of  the  creditor 
in  reference  to  it.  Thus  a  mere  failure  by  the  creditor  to  tue 
as  soon  as  the  law  allows,  or  negligence  to  prosecute  with 
vigor,  his  legal  remedies,  unless  for  a  consideration,  will  not 
discharge  a  surety.  It  cannot  have  escaped  the  notice  of  the 
bar,  that  in  the  Code  there  is  no  paragraph  as  to  the  duties  of 
the  creditor  in  reference  to  collateral  securities  in  their  hands 
and  the  measure  of  relief  to  a  surety  on  original  contract 
from  malfeasance  or  misfeasance  of  the  creditor  in  regard  to 
them. 

This  absence  makes  it  necessary  that  we  should  collect 
from  the  report  those  rules,  and  present  them,  for  if  Dicker- 
son  has  a  right  to  any  relief  whatever,  it  is  to  be  derived  only 
from  them.  If  a  creditor,  by  his  action,  releases  the  lien  of 
a  judgment  or  mortgage,  or  withdraws  a  levy  made  on  the 
property  of  the  principal  debtor,  or  surrenders  a  security 
held  by  him  to  the  prejudice  of  the  surety  without  his 
assent,  the  surety  may  claim  a  credit  on  his  engage- 
ment to  the  full  amount  or  value  of  the  property  or  security 
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surrendered.  2  Watts  Repts.,  136.  8  Levy  &  Rawle,  452. 
16  Levy  &  Rawle,  252. 

Where  securities  or  liens  are  given  to  a  creditor  to  secure 
a  debt,  he  cannot  relinquish  any  one  of  them  thus  given,  to 
the  prejudice  of  the  surety  on  the  original  contract,  thus 
secured,  without  discharging  the  surety  to  an  extent  corres- 
ponding with  the  value  of  the  security  surrendered.  Thus  in 
case  of  Williams  vs.  Price,  1  8.  &  S.,  581,  a  judgment  had 
been  assigned  to  the  creditor  a&  a  collateral  security,  execu- 
tion had  issued  and  been  placed  in  the  hands  of  the  sheriff, 
the  creditor  directed  the  sheriff  not  to  levy  it,  whereby  other 
executions  obtained  a  priority,  it  was  held  that  the  surety 
was  discharged  pro  tanto  of  the  debt  on  account  of  which  the 
judgment  had  been  assigned. 

The  parting  with  a  security  is  immaterial,  unless  '  the 
surety  shows  that  he  has  suffered  thereby  and  the  extent  of  it, 
otherwise  he  can  have  no  relief.  Ward  vs.  Vass,  7  Leigh,  135. 

The  lien  acquired  by  levy,  if  relinquished  by  a  creditor  to 
the  injury  of  the  surety,  discharges  him  to  the  extent  of  the 
value  of  property  levied.  6  Alabama,  718  f  2  Geo.  R.,  290 ; 
2  Geo.  R.,  405. 

Finally,  I  take  it,  that  no  rule  is  better  settled  than  that 
the  negligence,  orseven  malfeasance,  of  a  creditor  as  to  securi- 
ties held  by  him,  can  only  be  material  when  his  conduct 
has  resulted  in  actual  injury,  and  that  the  surety  in  such 
ease  will  be  discharged  only  to  the  extent  of  the  injury  sustained 
by  such  culpable  neglect  or  malfeasance.  6  S.  &  Marshal,  24. 
6  Harris,  297.     1  S.  &S.,  581. 

In  Hampton  vs.  Levy,  1  McCord  Ch.  R.,  107,  and  in 
Levy  vs.  Brevard,  3  Stobhart,  Eq.  R.,  50,  liens  by  mortgage 
were  given  to  the  creditor  by  the  principal  debtor,  the  cred- 
itor omitted  to  record  the  mortgages  held  as  collateral  securi- 
ties, and  thereby  they  were  postponed  by  law  (as  in  Georgia) 
to  subsequent  incumbrances.  It  was  held  that  the  omission 
to  record  could  not  be  set  up  as  a  defence  by  the  surety  to  an 
action  against  him.  These  cases  are  parallel  in  every  partic- 
ular with  the  case  of  Toomer  vs.  Tucker,  and  Dickerson 
security. 
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From  the  English  and  American  decisions,  we  may  extract 
these  general  propositions : 

1.  That  the  creditor  has  nothing  more  to  do  in  regard  to 
the  original  contract,  held  by  him,  than  to  refrain  from 
acting  in  a  way  to  injure  the  surety — that  he  may  remain 
quiet  and  inactive,  (in  all  cases,  except  when  required  to  sue 
under  paragraph  2128!)  and  the  surety  will  not  be  discharged. 

2.  Thp.t  as  to  remedies  belonging  to  the  creditor,  he  may 
remain  passive,  as  they  are  not  held  as  trusts  for  the  surety, 
and  the  surety  cannot  entitle  himself  to  any  relief  from  the 
inaction  of  the  creditor  in  regard  to  them. 

3.  That  as  respects  collateral  securities  held  as  trust  for  the 
indemnity  of  the  surety,  the  creditor  cannot  sui render  any 
lien  so  held,  or  by  malfeasance  or  misfeasance  do  any  injury 
to  the  surety,  without  discharging  the  surety,  in  proportion 
to  the  actual  injury  he  has  sustained. 

It  is  a  fact  which  cannot  be  disputed  that  Dickerson,  the 
security,  complains  of  no  act  of  Toomer  in  reference  to  the 
bond  to  which  he  was  a  joint  and  several  obligor ;  there 
being  no  act  of  the  creditor,  there  is  no  principle  of  law  or 
equity  to  be  found  even  in  the  most  wretched  system  that 
exists  that  would  discharge  the  surety  from  all  liability. 

Dickerson's  claim  to  relief  stands  alone  on  the  neglect  of 
Toomer  to  record  the  mortgage  of  Tucker,  given  as  a  cumu- 
lative surety. 

Considering  that  mortgage  as  a  collateral  security  for  the 
indemnity  of  Dickerson  as  security  on  the  bond,  in  Toomer'a 
hands — if  by  Toomer's  culpable  neglect  in  failing  to  record 
the  mortgage  in  Georgia,  Dickerson  has  sustained  any  actual 
injury,  (and  that  he  must  show)  that  injury  thus  sustained 
is  the  exact  measure  of  the  relief  to  which,  in  all  cases  of  col- 
lateral securities,  he  is  entitled ;  or  the  adjudications  I  have 
referred  to  are  not  law. 

The  record  shows  no  actual  loss  or  injury  in  any  respect  as 
having  been  sustained  by  Dickerson,  nor  does  it  even  show 
that  any  judgments  or  liens  were  obtained  against  Tucker, 
to  which  the  mortgage  held  by  Toomer  was  postponed  in 
consequence  of  failure  to  record  the  mortgage. 
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I  cannot  account  for  the  decision  below  and  affirmed  here, 
but  from  the  confounding  the  act  of  the  creditor  with  ih$ 
neglect  or  omission  of  creditor  to  act.  The  poles  of  the  earth 
are  not  wider  apart.  With  full  as  much  reason  can  my  asso- 
ciates maintain  that  darkness  is  light,  cold  is  heat,  rest  is 
motion.  Whenever  these  correlatives  can,  byj  udicial  de- 
cision, be  made  identical,  then  I  may  cease  to  think  there  is  a 
difference  between  the  oxtion  of  a  creditor  aud  the  nonaction 
of  a  creditor,  but  not  till  then. 

By  thus  confounding  inaction  with  action,  they  have  inter* 
preted  section  2126  of  the  Code  as  if  it  read  thus: — Any  act 
of  the  creditor  (or  omission  of  creditor  to  do  an  act  required 
by  law)  either  before  or  after  judgment  against  the  principal 
which  injures  the  surety — (or  any  omission  to  record  a  mort- 
gage held  by  creditor  as  collateral  security)  which  increases 
surety,  risk,  etc.,  etc. 

To  thus  interpolate  section  2126  is  to  interpolate  principles 
of  law  neither  authorized  nor  intended  by  the  Legislature. 
I  have  placed  in  parenthesis  such  interpolations  that  it  may 
be  seen  that  I  have  done  no  injustice.  Without  such  words 
interpolated,  it  was  utterly  impossible  to  have  perverted  the 
clear  and  well  defined  principles  of  the  Common  Law  em- 
bodied in  this  section,  so  as  to  authorize  the  discharge  of  the 
surety.  There  is,  perhaps,  no  better  mode  of  testing  the 
soundness  of  a  decision  than  to  run  out  the  principle  on  which 
it  rests  to  its  legitimate  consequences.  The  decision  here 
asserts  the  broad  principle,  and  without  an  exception  or  qual- 
ification, that  tha  failure  of  a  creditor  to  record  a  mortgage 
within  the  time  prescribed  by  our  statutes,  subjected  Dicker- 
eon,  the  surety  on  the  bond — for  whose  benefit  this  cumulative 
security  was  held  by  Toomer — to  an  increased  risk,  and  there- 
by Dickerson  was  absolutely  discharged  from  all  liability  on 
the  bond.  Is  not  the  inevitable  consequence  from  this,  that 
however  small  the  collateral  security  by  mortgage  may  be 
held  by  creditor,  the  failure  to  record  it  discharges  the  surety 
on  the  original  contract,  no  matter  how  much  larger  it  may 
be  than  such  mortgage ;  or  in  other  words,  if  the  surety  is 
bound  in  a  bond  for  fifty  thousand  dollars,  and  a  mortgage 
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J6  given  by  the  principal  debtor  to  secure  fifty  dollars  only, 
itnd  the  creditor  fails  to  record  the  mortgage — the  surety's  risk 
«being  increased  thereby — he  is  discharged  entirely  from  his 
obligation  on  his  bond  to  pay  fifty  thousand  dollars.  This 
absurd  and  most  iniquitous  result  is  the  fruit  of  a  mistake 

of  law, 

'Twas  only  a  few  years  since  that  this  Carolinian  had  to 
bear  in  common  with  the  people  of  his  State  the  terrible 
wrath,  in  an  age  of  Christianity  and  high  civilization,  of  a 
military  leader  who  emulated  and  transcended  in  barbaric 
Jerocity  the  example  of  Attilla — and  this  was  borne  with  the 
fortitude  which  patriotism  only  could  inspire — but  to  be 
stripped  by  the  mistaken  judgment  of  a  Georgia  Court  of 
the  little  left  him  by  the  marauder,  is  a  cruel  fate,  which  even 
the  most  exalted  religious  philosophy  does  not  command  him 
to  endure  without  complaint. 


Duff  Green,  plaintiff  in  error,  vs.  The  East  Tennessee 
and  Georgia  Railroad,  defendant  in  error. 

Note.  Walker,  J.  having  been  of  counsel  in  this  case,  did  not  preside. 

An  agreement  for  arbitration  being  made  in  Tennessee,  its  validity  and 
construction  in  the  Courts  of  Georgia,  depend  on  the  laws  of  Tennessee. 
By  the  laws  of  Tennessee  an  award  in  parol  may  be  good. 

Though  the  Judge  ruled  erroneously,  upon  extrinsic  matters  which  could 
not  possibly  affect  the  actual  and  really  important  points  in  issue,  this 

•    Court  will  not  grant  a  new  trial,  when  the  verdict  is  right. 

Equity.  Arbitration.  Tried  before  Judge  Milneb.  Whit- 
field Superior  Court,  Term,  1867. 

For  the  facts  in  this  case,  see  the  opinion.  The  other  mat- 
ters not  therein  mentioned,  not  having  been  passed  upon  by 
the  Supreme  Court,  are  omitted. 

A.  R.  "Weight,  J.  W.  Johnson,  for  plaintiff  in  error. 

C.  D.  McCutchin,  Judge  Galt,  of  Nashville,  for  de- 
fendant in  error. 
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Green  vs.  The  East  Tennessee  and  Georgia  Railroad. 

Harris,  J. 

The  task  of  carefully  considering  the  voluminous  printed 
document  of  over  two  hundred  pages,  a  part  of  the  tran- 
script in  this  cause,  besides  the  bill  of  exceptions,  has  been 
one  of  no  small  trouble.  When  eviscerated  of  all  extraneous 
and  irrelevant  matter,  the  case  is  reduced  to  narrow  limits, 
and  involves  but  few  and  simple  issues.  In  substance  it  is 
this :  Duff  Green,  the  complainant  below,  made  a  contract 
in  the  year  1848  with  Van  Dyke,  the  President  of  the  East 
Tennessee  aud  Georgia  Railroad  Company,  for  the  construc- 
tion of  the  railroad  of  this  company  upon  the  terms  and  con- 
ditions therein  specified.  This  contract  was  modified  by  a 
supplemental  contract  of  the  1st  July,  1849. 

By  a  further  and  final  contract  between  Green  and  the 
Railroad  Company,  made  the  4th  April,  1850,  it  was  stipula- 
ted and  agreed  that  the  said  Green  should  surrender  to  the 
company  the  East  Tennessee  and  Georgia  Railroad,  with  its 
fixtures  and  materials,  as  also  surrender  and  cancel  the  con- 
tracts of  1st  November  1848,  and  that  of  11th  July,  1849, 
upon  the  conditions  that  the  said  company  should  pay  the 
said  Green  for  all  work  done  and  materials  furnished  for  said 
road  up  to  date,  and  not  theretofore  paid  for,  on  the  basis  of 
the  estimates  according  to  the  supplemental  contract  of  11th 
July,  1849,  and  deducting  the  amount  due  4th  April,  1850, 
to  the  engineers  and  to  contractors  for  work  and  materials  for 
the  said  road,  the  said  East  Tennessee  and  Georgia  Railroad 
Company  thereby  assuming  and  paying  the  amounts  so  due 
by  said  Green  to  said  engineers  and  contractors. 

And  it  was  further  stipulated  and  agreed,  in  consideration 
of  the  premises,  that  the  respective  parties  should  mutually 
submit  the  question  as  to  what  the  said  Green  was  entitled  to 
and  should  receive,  if  anything,  for  the  surrender  of  the  road 
and  the  contracts  with  the  Company,  to  the  arbitrament  and 
award  of  M.  B.  Pritchard  and  Albert  M.  Lea,  whose  award 
should  be  final,  except  in  case  of  their  disagreement,  when 
they  should  call  in  an  umpire. 
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This  contract  of  4th  April,  1850,  necessarily  furnished  the 
only  basis  for  the  determination  of  the  rights  and  liabilities 
of  the  contracting  parties,  unless  it  was  successfully  impeached 
for  fraud  in  its  procurement,  and  set  aside  as  null  and  void. 

The  bill  of  complainant  set  forth  the  original  contract, 
supplemental  contract,  and  this,  alleging  it  to  have  been  pro- 
cured through  misrepresentation,  fraud,  etc.,  etc.,  and  prayed 
that  it  be  set  aside,  and  that  the  company  should  settle  and 
account  to  him  for  losses,  etc.,  under  the  previous  contracts. 
Testimony  was  taken  and  had  in  support  of  the  allegation  as 
to  the  fraud  iu  the  procurement  of  this  last  contract,  and  was 
found  to  be  wholly  inadequate  to  support  the  charges  made. 
The  necessary  result  was  to  put  out  of  view  the  previous 
contracts;  the  last  embodies  in  its  covenants,  then,  all  the 
rights  and  liabilities  of  the  parties,  and  to  it,  the  plead* 
ings  and  evidence  on  the  trial  should  have  been  strictly  con- 
fined* 

Under  this  contract  the  principal  enquiry  before  the  Court 
below  was,  whether  the  matters  of  dispute  between  the  par- 
ties, and  submitted  to  the  decision  of  Pritchard  and  Lea  were 
arbitrated  and  passed  upon  by  them  or  not     This  was  a 
question  of  fact  to  be  submitted  to  the  jury.     The  contract 
containing  the  agreement  to  refer  was  a  Tennessee  contract, 
and  as  such  its  validity  and  construction  in  the  Courts  of 
Georgia  depended  on  the  laws  of  Tennessee.     This  being  so, 
it  became  necessary  to  enquire  whether  a  verbal  award,  or 
award  not  reduced  to  writing,  was  made  by  the  referees,  as 
alleged  by  defendant  below ;  and  also  whether  such  an  award 
was  valid  according  to  the  laws  of  Tennessee.     The  testimo- 
ny as  to  the  latter  being  satisfactory,  the  jury  found  that  an 
award  had  been  made,  and,  by  their  finding,  confirmed  it. 
These  points  really  constituted  the  case,  and  no  evidence  be- 
yond them  should  have  been  gone  into.     The  motion  for  a 
new  trial  includes  many  grounds,  most  of  them  arisiog  upon 
rulings  upon  matters  which  we  have  deemed  extrinsic  to  the 
actual  points  to  which  the  case  should,  upon  the  trial,  have 
been  confined.    The  rulings  of  the  Judge,  in  some  instances 
as  to  those  extrinsic  matters,  are,  in  our  opinion,  erroneous ; 


MILLEDGEVILLE,  DEC.  TERM,  1867.      459 

Grubb  vs.  Kalb  tt  ah 


but  as  none  of  them  could  possibly  affect  the  actual  and  really 
important  points  in  issue,  we  will  not  grant  a  new  trial 
merely  to  correct  such  rulings. 
Judgment  refusing  new  trial  affirmed. 


Roe,  com.  ejec,  and  Elizabeth  Grubb,  tenant,  plaintiff  in 
error,  vs.  Doe,  ex.  dem.  of  Jacob  Kalb  et  al.,  defend- 
ants in  error. 

When  the  law  and  the  facts  of  the  case  have  been  fairly  submitted  by  the 
Court  to  the  jary,  though  the  evidence  may  be  conflicting,  if  there  is 
sufficient  evidence  to  sustain  the  verdict,  a  new  trial  will  not  be 
granted. 

A  new  trial  will  not  be  granted  on  the  ground  of  newly  discovered  evi- 
dence, which  is  merely  cumulative.  Evidence  is  cumulative  where  it 
goes  to  the  fact  principally  controverted  on  the  former  trial,  and 
respecting  which,  the  party  asking  for  a  new  trial,  produced  testimony 
on  the  trial  of  the  cause. 

Ejectment.     Motion  for  new  trial.     Decided   by  Judge 
Warner.     Fulton  Superior  Court.     April  Term,  1867. 

This  was  ejectment  for  city  lot,  No.  32,  in  Atlanta,  Geor- 
gia, upon  the  demises  of  Matthew  King,  Julius  A.  Hayden, 
and  Lucinda  Cone,  as  sole  heirs-at-law  of  Reuben  Cone, 
deceased,  James  F.  Alexander  and  Jacob  H.  Kalb,  com- 
menced in  January,  1852.  The  plea  was  the  general  issue 
and  the  statute  of  limitations. 

The  plaintiff  read  in  evidence  a  regular  chain  of  title  from 
the  State  to  Kalb,  through  said  parties.     It  was  also  shown 
by  the  plaintiff,  by  oral  testimony,  that  Grubb,  the  husband 
of  the  tenant  in  possession,  and  one  Carmichael,  had  bought 
said    lot  from  said  Cone  on  a  credit  and  took  his  bond  for 
titles  to  themselves.    Grubb  died,  and  then  his  widow  and 
Carmichael  got  Cone  to  take  up  that  bond  and  give  ano- 
ther  to  Carmichael  alone,  (to  save  Grubb's  part  from  his 
creditors;)   that  after   Cone  died,   Carmichael,   with   Mrs. 
Grubb's  consent,  transferred  the  bond  to  James  F.  Alexan- 
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der.  He  paid  to  Hayden  and  Lucinda  Cone,  (who  were  the 
Bole  heirs  and  representatives  of  Cone,)  the  balance  of  the 
purchase  money  and  took  a  title  to  the  same.  Afterwards  he 
sold  it  to  Kalb  with  the  knowledge  and  approval  of  Mrs. 
Grubb.  She  and  Carmichael  each  gave  to  Kalb  their  notes  for 
the  rent  of  the  premises,  each  taking  one-half  of  them,  till  the 
end  of  the  year,  at  the  end  of  which  time,  Carmichael  left, 
but  the  widow  remained  and  kept  possession  of  the  whole 
premises,  and  was  so  holding  when  the  suit  was  brought. 

On  the  contrary,  the  widow  claimed,  under  a  lost  bond  for 
titles  made  by  Cone  to  her  husband,  and  she  testified  to  the 
existence  and  loss  of  the  same.  She  denied  the  request  by 
herself  and  Carmichael  to  change  bonds,  as  aforesaid;  denied 
the  consenting  to  the  transfer  to  Alexander,  or  the  sale  to 
Kalb,  and  denied  the  attornment  to  Kalb,  setting  up  that  she 
had  been  ever  since  the  death  of  her  husband  in  possession 
of  said  lot  as  her  own,  under  said  bond  for  title.  She  further 
testified  that  before  her  husband  died,  Cone  said  that  there 
was  sufficient  work  in  his  shop  to  pay  the  balance  for  the 
land,  and  that  he  had  agreed  to  receive  payment  in  work. 

Several  other  witnesses  testified  to  the  existence  of  the 
bond  last  mentioned,  and  to  part  payment  of  the  purchase 
money,  by  Grubb ;  but  it  was  not  shown  that  all  of  the  pur- 
chase money  was  paid. 

After  argument  had,  and  the  charge  of  the  Court,  the  jury 
returned  a  verdict  for  the  plaintiff  for  said  premises. 

The  defendant  moved  for  a  new  trial  upon  the  grounds 
that  the  verdict  was  contrary  to  the  charge  of  the  Court,  and 
to  the  evidence,  and  to  obtain  certain  other  testimony,  and  for 
newly  discovered  testimony.  Accompanying  this  motion 
were  several  affidavits  of  the  following  purport : 

Benjamin  Kelly,  affiant,  was  in  Atlanta  a  few  days  after 
Cone  sold  No.  32  to  Jas.  M.  Grubb,  and  Cone  told  affiant 
that  he  sold  lots  for  $300  each,  in  three  equal  payments,  the 
last  to  be  either  twenty-one  or  twenty-two  months ;  that  he 
always  wished  a  man  to  be  very  prompt,  and  if  they  were 
not,  he  would  force  payment,  because  he  needed  money ;  he  said 
he  had  sold  lots  to  James  M.  Grubb  and  his  brother,  Thomas 
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J.  Grubb,  on  the  same  terras,  and  pointed  out  to  affiant  the 
lot  on  which  defendant  now  lives  as  the  one  sold  to  Jas.  M. 
Grubb ;  he  always  made  bonds  for  titles,  and  would  not  make 
deeds  till  the  last  payment  was  made.  Not  knowing  whether 
he  could  pay  promptly,  affiant  did  not  purchase.  Affiant 
asked  Cone  then,  if  he  would  take  pay  in  carpenter's  work. 
He  said  he  could  not,  as  he  had  engaged  Thos.  M.  Grubb  to 
do  all  his  carpenter's  work  in  payment  for  his  lot,  and  that  he 
was  a  poor  man  and  he  wished  to  help  him  as  much  as  he 
could  towards  his  payment.     Affiant  then  left  Cone. 

David  H.  Kelly,  affiant,  said  that  he  moved  to  Atlanta, 
where  he  still. resides,  about  fourteen  years  ago,  heard  about 
the  property  now  in  dispute,  became  acquainted  with  Mrs. 
Grubb  and  Dr.   Alexander,   Julius   A.    Hayden,    and   L. 
Immell,  as  agent  for  Kalb.     Affiant  went  to  the  lot  one  day, 
in  1858,  and  saw  Geo.  Ralph  building  a  pen  around  the 
house  with  plank,  up  and  down,  ten  or  twelve  feet  high,  close 
up  to  the  house,  so  as  to  keep  any  of  the  family  which  Mrs. 
Grubb  had  put  in  the  house,  from  getting  out  or  in ;  he  hol- 
lowed to  Mrs.  Grubb  "  to  take  and  knock  it  down ;"   the 
house  was  on  the  west  side  of   the  lot.     In  1859,  affiant 
moved  into  the  same  house,  as  Mr.  Roberson  was  moving  out, 
and  found  a  Mr.  Cain  keeping  a  little  grocery  in  front  of  the 
lot,  on  the  street,  on  the  western  half  of  the  lot.     Affiant 
paid  Mrs.  Grubb  $10  00,  in  advance,  as  rent  for  the  lot,  as 
well  as  he  can  recollect,  and  Cain  got  after  him  about  paying 
her  rent,  and  said  Mr.  Kalb  and  L.  Immell  had  given  him 
his  house  rent  free,  as  long  as  he  would  live  there.     Affiant 
went  to  see  Immell,  and  he  said  if  affiant  would  accept  them 
he  would  give  him  papers  to  live  in  the  house  which  he  had 
rented,  free  from  rent,  as  long  as  he  would  stay  there.     Affi- 
ant told  Immell  that  was  not  his  way  of  doing,  and  asked 
him  how  they  were  trying  "  to  law  "  Mrs.  Grubb  out  of  her 
rights.     He  said  if  they  got  half  the  lot  they  would  be  sat- 
isfied ;   that  they  had  paid  their  money  for  it  to  another  party, 
and   were  going  to  "  devil "  her  out  of  it,  as  she  had  no 
money  to  go  on  at  law.    Affiant  talked  with  Mrs.  Grubb  about 
it.     She  said  that  at  the  time  the  land  was  sold,  she  knew  noth- 
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ing  about  it,  as  she  was  then  down  sick,  and  when  she  heard  of 
it,  she  wad  not  in  a  condition  to  attend  to  it,  as  she  was  then 
in  child-bed. 

They  undertook  to  "devil"  affiant  out  of  the  house  he 
occupied,  by  throwing  their  filth  into  the  yard,  and  he  finally 
left.  Mrs.  Grubb  is  negligent  of  her  business,  has  too  much 
confidence  in  men's  honesty ;  is  not  calculated  to  attend  to  her 
affairs,  and  is  easily  imposed  on.  (This  affidavit  is  signed 
with  an  X.) 

Samuel  L.  Atkinson,  affiant,  said  he  was  at  Cone's  house 
in  September,- 1849,  to  get  pay  for  digging  a  well  in  Cone's 
horse  lot.     As  he  went  in  James  M.  Grubb  and  another  per- 
son came  out.     Cone  said  he  had  just  sold  James  M.  Grubb 
a  lot,  (pointing  it  out,)  and  given  him   a  bond   for  titles. 
Early  in  summer  of  1850,  he  went  to  James  SL  Grubb's 
shop  (on  the  lot  in  dispute)  to  tell  him  he  could  not  work  for 
him,  as  he  had  gotten  a  job  in  the  Georgia  Railroad  Shop. 
While  he  was  there  Cone  came  to  see  if  work  on  his  wagon 
and  carriage  was  done,  and  found  it  was  done.     Cone's  ser- 
vant took  the  wagon,  and  Cone  started  off;  Grubb  called 
him  back  to  inquire  how  they  stood,  and  they  had  a  long 
conversation  together.     Cone  asked  whether  he  should  pay 
him  the  money  for  the  work  or  credit  it  on  the  notes,  and 
Grubb   preferred  the   latter.     Grubb  went  out,  and   soon 
brought  in  the  bond  for  titles  and  some  notes,  which  he  had 
paid.     They  appeared  to  have  been  settled  by  small  pay- 
ments, credited  on  the  backs  of  the  notes.     Affiant  asked 
Grubb  to  let  him  read  the  bond,  ouf  of  curiosity  to  see    its 
form.     He  read  it  and  found  it  was  to  Jas.  M.  Grubb  alone 
by  Reuben  Cone  for  the  lot  on  which  Jhe  shop  stood.     The 
bond  said  if  the  notes  were  not  punctually  paid,  it  was  void. 
Affiant  asked  Cone  why  this  was  said,  and  whether,  if  Grubb 
failed  in  the  last  payment,  he  would  lose  the  lot  and    the 
money  already  paid.     Cone  said  that  was  only  formal  ;  was 
intended   to  make  men  prompt,  but  could  not  be  legally 
enforced  after  some  of  the  payments  had  been  made,  and  that 
he  would  not  and  could  not  enforce  such  forfeiture,  after  saeb 
past  payment.     Affiant  docs  not  know  how  much  the   vrork 
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came  to,  but  it  appeared  to  have  been  work  done  at  various 
times,  and  its  value  was  considerable  in  amount.  The  bond 
was  signed  by  Reuben  Cone,  and  had  but  one  witness,  (affiant 
does  not  remember  the  witness,)  nor  does  he  recollect  more 
about  its  contents,  because  of  the  lapse  of  time.  The  facts 
already  stated  "are  impressed  on  his  mind/'  because  he  then 
got  a  job  in  the  Georgia  Railroad  Shop,  and  worked  there 
for  four  or  five  years.  He  told  these  facts  to  no  one  till  after 
the  said  verdict  was  rendered. 

Mrs.  Grubb,  defendant,  made  affidavit  that  she  did  not 
receive  the  information  in  those  affidavits  till  after  the 
verdict. 

And  further,  she  swore  that  she  could  prove  the  payment 
of  the  purchase  money  for  the  lot  by  James  Wellborn,  and 
knew  she  could  before  the  trial,  and  made  efforts  to  get  his 
testimony,  but  could  not  find  his  residence,  but  learned  during 
the  war  that  he  lived  at  Columbus,  Mississippi,  and  was  then 
in  the  Confederate  States  Array,  but  she  has  had  no  chance 
to  satisfy  herself  of  his  residence  since;  that  she  thought  all 
this  evidence  important ;  that  she  thought  she  could  obtain 
it  by  the  next  term,  and  that  she  was  not  seeking  a  new  trial 
for  delay  only,  but  to  get  justice  done  her  in  the  premises. 

The  Court  refused  a'  new  trial,  and  this  is  complained  of 
before  the  Supreme  Court. 

Jethro  W.  Manning,  Gartrell  &  Jackson,  for  plaintiff 
in  error, 

L.  E.  Bleckley,  A.  W.  Hammond  &  Son,  for  defendant 
in  error. 

Warner,  C.  J. 

The  error  assigned  to  the  judgment  of  the  Court  below  in 
this  case  is,  in  refusing  to  grant  a  new  trial  on  the  grounds 
spicefied  in  the  motion  therefor.  There  is  no  alleged  error 
in  the  charge  of  the  Court  to  the  jury,  but  the  motion  for  a 
new  trial  was  made  upon  the  ground  that  the  verdict  was  con- 
trary to  the  charge  of  the  Court,  contrary  to  the  evidence, 


464         SUPREME  COURT  OF  GEORGIA. 

^"  ■■■  ■  ■        ■■  ™      —  -r- —      - "  "     ^-     —      -  -  ■—      ■  -—  —  ■ ■■     —  ■■■  ■  ■■         ^— ^—  ■ 

Grubb  vs.  Ealb  et  ah 

and  for  newly  discovered  evidence.  The  charge  of  the  Court 
was  based  upon  the  evidence  in  the  record; .that  evidence  is 
conflicting  upon  the  main  points  in  the  case.  It  was  the  ex- 
clusive province  of  the  jury  to  judge  of  the  evidence  as  well 
as  the  credibility  of  the  witnesses.  If  the  jury  believed  the 
witnesses  sworn  for  the  plaintiff,  then  there  is  sufficient  evi- 
dence in  the  record  to  sustain  the  verdict.  It  has  been  the 
uniform  rule  of  this  Court,  announced  in  a  great  number  of 
cases,  that  when  the  law  and  the  facts  have  been  fairly  sub- 
mitted to  the  jury  by  the  Court  below,  though  the  evidence 
may  be  conflicting,  and  there  is  sufficient  evidence  in  the  re- 
cord to  sustain  the  verdict,  a  new  trial  will  not  be  granted. 
Craft  vs.  Jackson,  4  Geo.  B.,  360.  Garland  vs.  Milling,  6 
Geo.  R.,  310 ;  Morris  vs.  Stokes,  27  Geo.  R.,  239.  Scott  vs. 
Newsom,  Ibid.,  125.     Rawson  vs.  McJunkins,  Ibid.,  432. 

As  to  the  newly  discovered  evidence,  the  general  rule  is, 
that  a  new  trial  will  not  be  granted  on  the  ground  of  newly  dis- 
covered evidence,  where  the  evidence  so  discovered  is  merely 
cumulative/^Coggin  vs.  Jones,  29  Geo.  R.,  257.  The  3665th 
section  of  the  Revised  Code  recognises  this  rule :    the  newly 
discovered  evidence  must  relate  to  new  and  material  facts, 
not  merely  cumulative  in  its  character.     What  is  to  be  con- 
sidered cumulative  evidence  ?    This  question  is  very  satisfac- 
torily answered  in  the  case  of  The  People  vs.  The  Superior 
Court  of  New  York,  10  Wendell's  R.,  285 :  "  Evidence  is 
cumulative,  when  it  goes  to  the  fact  principally  controverted 
on  the  former  trial,  and  respecting  which  the  party  asking  for 
a  new  trial  produced  testimony  on  the  trial  of  the  cause." 
In  this  case,  one  of  the  facts  principally  controverted  on  the 
former  trial  was,  whether  the  purchase  money  for  the  lot  in 
dispute  had  been  paid  by  Grubb  before  his  death,  to  Cone, 
from  whom  he  held  a  bond  for  title  ?    Upon  that  point,  sev- 
eral witnesses  were  examined  on  the  trial.     The  newly  dis- 
covered evidence  of  Benjamin  Kelly  and  Atkinson  relates  to 
the  payment  of  the  purchase  money  by  Grubb  to  Cone,  for 
the  lot,  and  js  therefore  merely  cumulative  evidence  upon  that 
that  point  in  the  case. 

The  affidavit  of  David  Kelly  states  what  he  saw  one  Ralph 
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do,  and  the  conversation  he  had  with  other  parties ;  that  he 
paid  Mrs.  Grubb  ten  dollars  rent  for  one  of  the  houses  on  the 
lot,  etc.  Taking  his  statement  to  be  true,  and  conceding  that 
it  would  be  competent  evidence  on  the  trial,  still  it  could  not 
change  the  result  of  the  verdict. 

The  defendant  states  that  she  can  prove  the  payment  of  the 
purchase  money  by  Wellborn,  and  knew  she  could  do  so  be- 
fore the  trial.  This  might  have  been  a  good  showing'  for  a 
continuance  of  the  cause,  but  is  not  a  valid  ground?  fora  new 
trial.  Motions  for  a  new  trial  upon  the  ground  of  newly 
discovered  evidence,  are  not,  as  a  general  rule,  favored  by  the 
Courts.  We  have  carefully  examined  this  voluminous  re- 
cord, and  we  cannot  find  any  legal  ground  upon  which  to 
base  our  judgment  for  a  new  trial  in  the  case. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


W.  C.  and  N.  C.  Campbell,  executors  of  Catlett  Camp- 
bell, deceased,  plaintiffs  in  error,  vs.  Ernest  C.  Camp- 
bell, et  al.,  heirs  and  legatees,  and  Wm.  H.  Campbell,  ' 
d.  aLy  creditors  of  deceased,  defendants  in  error. 

Note.    Judge  Warner  being  a  party  in  this  case  did  not  preside. 

When  the  difficulties  encountered  by  executors  in  carrying  oat  a  will  hare 
been  caused  by  their  intentional  and  wilfnl  disobedience  to  the  provi- 
sions of  the  will,  and  of  the  law,  a  Court  of  Equity  will  not  entertain  a 
bill  to  marshal  the  assets,  and  should  not  enjoin  creditors  of  the  estate 
from  suing,  in  order  to  direct  the  executors  in  the  administration  of 
the  estate  and  save  them  from  loss,  etc. 

Bill  for  direction  and  to  marshal  assets.  Demurrer.  De- 
cided by  Judge  Collier.  Meriwether  Superior  Court,  Au- 
gust Term,  1867. 

The  executors  of  Catlett  Campbell,  deceased,  filed  a  bill 
containing  the  following  averments : 

Catlett  Campbell  departed  this  life,  leaving  a  will,  and  ap- 
pointing his  sons,  Wm.  C.  and  Catlett  Campbell,  the  executor* 

31 
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thereof:  this  occurred  on  the day  of  August,  1862,  at 

which  time  the  State  of  Georgia,  in  solemn  convention  of  her 
people,  had  severed  her  connection  with  the  government  before 
known  as  the  United  States  of  America,  and  bad  united  her  des- 
tinies with  the  then  Confederate  States  of  America,  and  war 
between  the  two  governments  was  then  progressing,  arising 
out  of  the  separation.  But  the  government  of  the  so-called 
Confederate  States  and  the  government  of  the  State  of  Geor- 
gia then^vere  (and  the  latter  has  ever  continued  to  be)  de 
facto  governments,  enacting  laws  which  their  citizens  were 
bound  to  obey  and  they  were  justified  in,  such  obedience,  and 
protected  thereby,  from  loss  or  damage  by  reason  thereof;  and 
in  October,  1865,  said  ordinance  was  repealed  by  a  conven- 
tion of  the  people  of  said  State. 

They  proved  said  will,  and  the  same  was  admitted  to  re- 
cord, and  they  were  duly  qualified  as  such  executors,  and 
took  possession  of  the  estate  of  said  deceased,  bad  an  inven- 
tory and  appraisement  made  of  the  same,  and  returned  to  tbe 
Court  of  Ordinary.  The  legatees  under  said  will,  and  the 
heirs  at  law  of  said  Catlett  Campbell,  are  as  follows :  Jane 
Campbell  (the  widow),  said  executors,  Ernest  C.  Campbell, 
Susan  S.  Campbell  (now  Ferrell),  and  her  husband,  Micajah 
C.  Ferrell,  Eugenia  E.  Howard  and  her  husband,  Augustus 
B.  Howard,  children  of  the  said  deceased,  and  the  grand 
children  of  his  deceased  daughter,  Caroline  Boy  kin,  as  fol- 
lows, to-wit:  Francis  A.  Boykin,  feme  sole,  Amelia  Boykin, 
Cornelia  Boykin,  Catlett  Boykin  (now  Mitchell),  and  her  hus- 
band, William  Mitchell,  Caroline  Boykin,  a  minor  without  a 
legal  guardian,  and  Francis  Boykin,  also  a  minor,  without  a 
legal  guardian. 

Said  estate  consisted  of  about  one  hundred  and  twenty  ne- 
gro slaves  of  the  then  estimated  value  of  seventy-one  thousand 
one  hundred  dollars,  in  Confederate  currency,  the  only  cur- 
rency then  existing  in  this  State.  Said  executors  believed, 
and,  as  they  then  thought,  had  just  reasons  for  believing, 
that,  at  the  close  of  the  then  existing  war,  which  they  believed 
just  oft  our  part,  and  hoped  and  believed  would  successfully 
terminate  in  our  favor,  they  would  be  of  equal  or  greater 
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value,  in  currency  founded  on  a  gold  basis,  by  reason  of  the 
dimunition  of  lal>orers,  white  and  colored. 

Said  estate  also  consisted  of  some  five  thousand  acres  of 
land,  situated  in  said  county  of  Meriwether,  and  divided 
mainly  into  three  tracts  dt  parcels ;  the  one  tract  or  parcel  on 
and  around  the  home  place,  the  residence  of  deceased,  at  the 
time  of  his  death,  containing  about  two  thousand  eight  hun- 
dred and  fifty  acres.  Another  of  said  tracts  was  called  the 
Red  Bone  place,  containing  about  fifteen  hundred  acres ;  and 
the  other  of  said  tracts  called  the  Red  Bone  Piney  Woods 
place,  containing  about  nine  hundred  and  fifty  acres. 

Said  estate  also  consisted,  in  part,  of  two  merchant  mills; 
the  one  situate  on  the  home  tract,  the  other  on  the  Red  Bone 
tract;  and  a  steam  saw  mill,  on  the  Red  Bone  Piney  Woods 
tract.  The  balance  of  said  estate  consisted  mainly  of  mules 
and  horses,  stock  of  hogs  and  cattle,  plantation  tools,  house- 
hold and  kitchen  furniture,  utensils,  cotton,  and  provisions  of 
various  kinds. 

The  widow,  Mrs.  Jane  Campbell,  repudiating  the  will, 
claimed  <her  year's  support,  and  also  dower  in  the  lands  of 
said  testator.     The  executors  believing  the  report  of  the  com- 
missioners touching  the  same  to  be  excessive  and  illegal,  and 
highly  detrimental  to  the  interest  of  the  legatees,  excepted  to 
said  report,  in  terms  of  the  statute,  and  the  same  is  still  pend- 
ing, undetermined,  in  Meriwether  Superior  Court ;  the  wid- 
ow, in  the  meantime,  went  into  possession  of  the  dower  as- 
signed, except  the  merchant  mill.     The  mill,  had  before  that 
time,  to-wit,  on  May  5th,  1863,  been  sold  at  public  sale,  after 
iegal  advertisement,  and  in  compliance  with  the  law  as  toad* 
ministrators'  sales,  when  the  same,  including  the  mill  privi- 
lege and  ten  acres  adjoining,  was  bought  by  Ernest  C.  Camp- 
bell, at  the  price  of  fifteen  hundred  dollars,  Confederate  cur- 
rency, and  possession  given  in  conformity  therewith.    But 
the  dower  controversy,  touching  said  mill,  having  arisen,  the 
purchase  money  has  never  been  paid. 

Jane  Campbell  having  become  possessed  of  said  dower 
land*,  (2430  acres,  or  other  large  number,)  she  either  sub-let 
the  same  to  one  Howard  Martin,  or  otherwise  confederated 
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with  him,  by  which  he  entered  into  possession  of  the  whole, 
or  a  large  portion  thereof,  and  committed  waste  by  cutting 
down  and  clearing  up  the  wood  and  timber  land  on  the  same, 
to  the  great  injury  of  the  estate  in  remainder;  whereupon, 
said  executors  filed  their  bill  in  Chancery  in  the  Superior 
Court  of  Meriwether  county,  for  enjoining  waste  and  recov- 
ing  damages  against  said  Jane  Campbell  and  Howard  Mar* 
tin.  Said  case  is  still  pending  and  undetermined ;  the  dam- 
ages to  be  recovered,  will,  when  recovered,  be  assets  of  the 
estate,  as  will  also  be  the  remainder  in  the  dower  lands,  that 
shall  be  ultimately  assigned  to  the  widow. 

The  said  estate  also  consisted  of  the  old  hotel  in  Green- 
ville, and  fifteen  acres  of  land,  known  as  the  Boy  kin  Tavern; 
this  was  also  sold  at  public  outcry,  May  6th,  1863,  for  the 
sum  of  eight  hundred  dollars,  Confederate  currency.  Also, 
at  the  same  time,  the  Merchant's  Mill,  on  the  Red  Bone  tract, 
was  in  like  manner  sold  with  the  mill  privilege,  and  ten 
acres  adjoining,  at  public  sale  for  the  sum  of  $1,500  00,  Con* 
federate  currency;  and  at  the  same  time,  and  in  like' manner, 
the  Steam  Mill  was  also  sold,  and  brought  two  thousand  dol- 
lars, Confederate  currency.  Said  executors  also  sold,  Novem- 
ber 18th,  1862,  on  a  credit  of  ten  months,  all  the  perishable 
property  belonging  to  said  estate,  except  such  as  was  assigned 
to  the  widow,  at  public  sale,  and  for  Confederate  currency, 
amounting  to  $23,184  97.  All  of  said  sales  were  public 
and  legally  advertised,  and  fair  and  bona  fide,  and  to  the 
highest  bidder.  All  the  amount  of  this  latter  sale  was  duly 
paid  in  Confederate  currency,  except  the  amount  purchased 
by  Ernest  C.  Campbell,  $3,495  77 ;  A.  B.  Howard,  trustee 
for  his  wife,  $2,583  10,  less  $1,458  20  paid,  and  Susan  S. 
Campbell,  (now  Mrs.  Ferrell,)  her  half  the  amount  purchased 
on  joint  account  with  Nicholas  C.  Campbell,  her  share  of  the 
purchase  amounting  to  $3,677  05,  less  $613  53  paid  in  by 
her,  in  all  unpaid,  the  sum  of  $7,694  19,  and  makes  said 
executors  chargeable  with  the  sura  of  $15,489  88,  on  account 
of  sale  of  perishable  property  in  Confederate  currency,  the 
same  including  the  amount  bought  by  them.  The  amount 
not  collected,  being  owed  by  residuary  legatees,  and  as  it  was 
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ascertained  subsequently,  would  not  be  immediately  used  in 
the  payment  of  debts,  by  reason  that  a  portion  of  the  credit- 
ore  declined  to  receive  Confederate  currency,  was  suffered  to 
lie  over  for  future  settlement  with  such  legatees,  each  of-  whom 
were  at  the  time  pecuniarily  in  good  circumstances,  and  the 
funds  entirely  safe,  if  subsequently  needed  in  the  payment  of 
debts. 

They  also  sold,  for  division  among  the  legatees,  all  the 
negroes  of  said  estate,  on  the  5th  May,  1863,  at  public  sale, 
and  after  due  advertisement  and  compliance  with  the  law  as 
to  such  sales,  and  for  Confederate  currency,  when  the  same 
sold  for  the  sum  of  $127,655  00.     Wm.  C.  Campbell,  took 

negroes  in  value  in  that  currency,  to  the  amount  of. 

dollars;  Nicholas  C.  Campbell,  to 

the  amount  of...... dollars;   Ernest  C* 

Campbell  to  the  amount  of dollars.; 

Susan  S.  Campbell  to  the  amount  of •• 

dollars,  and  Augustus  B.  Howard,  trustee  for  his  wife,  to  the 

amount  of. dollars.     There  was  also 

a  bona  fide  sale,  to  persons  other  than  legatees,  to  the  amount 
of  $7,025  00.  In  this  case  no  money  was  required  of  the 
residuary  legatees,  inasmuch  as  the  sale  was  adopted  as  the 
most  satisfactory  manner  of  dividing  the  same  among  the 
legatees ;  all  being  sui  jwky  and  capable  of  thus  getting 
from  among  the  number  such  negroes  as  best  suited  them; 
the  executors  retained  control  over  the  property  and  solvent 
assets  of  the  estate,  which  they  deemed  much  more  than  suffi- 
cient to  pay  off  and  satisfy  all  the  debts  and  expenses  of  the 
eBtate.  That  this  is  the  correct  view  of  the  sale  is  shown  by 
the  facts,  that  while  a  law  of  the  Confederate  Congress 
taxed  executors'  sales  a  per  centum  on  the  amount  thereof, 
on  these  facts  being  made  known  to  the  Hon.  E.  G.  Caba- 
niss,  having  charge  of  that  business  for  the  State  of  Georgia, 
through  their  counsel,  R.  H.  Bullock,  Esq.,  said  tax  was  only 
charged  on  as  so  much  of  said  sale  as  was  made  to  persons 
other  than  legatees.  No  money  was  ever  paid  in  by  the 
legatees  on  account  of  the  sums  charged  against  them  in  this 
sale ;    although   from  their  wealth  and  known  pecuniary 
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responsibility,  the  executors  were  satisfied  with  their  abun- 
dant means  and  ability  to  do  so,  had  any  portion  of  the  same 
been  at  the  time  needed  for  the  payment  of  the  debts  and 
expenses  of  th?  estate.  The  executors  left  the  same  open 
and  did  not  take  receipts  from  them,  either  in  whole  or  in 
part  satisfaction,  of  legatees. 

Of  the  cotton  belonging  to.  the  estate,  a  portion  was  sold* 
The  balance  was  placed,  and  remained  for  some  time,  in  stor- 
age at  Rogers'  Factory,  in  Upson  county.  Some  time  in 
March  or  April  last,  seeing  its  liability  to  destruction  by  both 
Confederate  and  Federal  soldiers,  the  executors  sold  the  same 
for  Confederate  currency,  for  the  sum  of  $6,486  00,  and 
some  time  thereafter  the  same  was  burned  at  that  place  by  the 
enemy  under  the  command  of  Gen.  Wilson. 

The  uncollected  notes  and  accounts  due  the  estate,  are 
classed  as  good  and  doubtful,  and  insolvent.  Certainty,  in 
this  regard,  cannot  be  arrived  at,  at  this  time,  as  many  per- 
sons who,  one  year  ago,  were  esteemed  wealthy,  are  now 
hopelessly  insolvent,  and  others  who  may  ultimately  pay  their 
debts,  have  no  means  of  doing  so,  until  the  making  of  another 
cotton  crop. 

By  the  will  of  said  testator,  sundry  specific  legacies  are 
given  to  his  children,  relatively  small  in  comparison  to  the 
estate  of  the  testator ;  all  of  these  (except  small  monied  leg- 
acies, intended  to  equalise  value)  were  advancements  made 
by  the  testator  in  his  life-time,  and  of  which  the  legatees  had 
been  in  the  enjoyment,  possession  and  ownership,  before  the 
death  of  the  testator — the  will  being  merely  confirmatory 
of  their  title.  As  to  the  south  half  tp  lot  No.  8,  in  the  First 
District  of  Meriwether  county,  the  same  was  given  to  Wil- 
liam C.  Campbell,  by  the  testator,  in  the  year  1860.  He 
once  took  possession  of  the  same,  in  the  life-time  of  the  tes- 
tator, and  built  a  dwelling  house  and  other  outhouses  thereon, 
and  cleared  sixty  acres  of  land  or  other  large  number,  thereon, 
and  made  other  valuable  improvements,  and  paid  the  taxes 
of  the  same,  none  of  which  he  would  have  done  but  for  his 
ownership  as  aforesaid.  These  specific  legacies  were  not 
inventoried  and  returned  as  any  portion  of  the  testator's  estate. 
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The  specific  moiried  legacies,  .named  in  the  will,  remain 
unsettled.  They  are  advised  and  believe,  that  said  Catlett 
Campbell,  when  in  life,  executed  a  mortgage  on  real  estate  to 
Howard  Martin,  and  as  the  widow  claims  dower  on  the 
mortgaged  lands,  they  ask  the  direction  of  the  Court,  if  she 
should  not  contribute  rateably  to  the  payment  of  the  mort- 
gage debt. 

The  unpaid  debts  of  said  estate,  as  far  as  known,  are  set 
forth,  and  the  amount,  nature  and  character.  Said  executors 
gave  due  and  legal  notice  to  the  creditors  to  reader  in  theif 
claims  in  terms  of  the  law,  but  many  of  the  creditors  failed 
to  do  so,  and  it  is  only  recently  (if  even  now)  that  they  have 
been  able  accurately  to  estimate  the  outstanding  debts  of  the 
estate.  They  considered  the  estate  not  only  solvent,  but  that 
large  legacies  would  accrue  to  the  residuary  legatees,  and 
conducted  and  managed  the  same  on  this  hypothesis,  and  this 
would  have  undoubtedly  been  true,  but  for  the  unforeseen 
calamity  of  our  subjugation  as  a  people,  and  the  consequent 
manumiseion  of  all  our  slaves  by  the  military  and  other 
authorities  of  the  United  States. 

The  estate  is  now,  for  the  reasons  aforesaid,  probably 
insolvent,  but,  in  the  opinion  of  the  executors,  the  creditors 
who  were  paid  their  claims  in  full,  in  Confederate  currency, 
actually  received  much  less,  in  value  pro  rata,  than  will  now 
be  received  by  the  remaining  unpaid  creditors.  Thus  far,  in 
die  execution  of  the  will  and  payment  of  the  debts,  and  in 
the  management  of  the  estate,  they  acted  in  good  faith,  and 
as  far  as  they  know  and  believe,  for  the  proper  interest  of  all, 
and  without  fault,  as  they  believe,  unless  they  shall  be  held 
responsible  for  the  result  of  the  war. 

The  unadmini8tered  assets  consist  of  the  home  place,  and 
lands  adjoining  undisposed  of,  according  to  the  best  estimate 

they  can  get  of  the  same,  containing  2728|  acres,  as  follows : 

*  ******** 

The  remnants  of  land  in  the  home  tract,  not  assigned  to 
the  widow  for  the  dower,  have  never  been  rented  nor  used 
since  the  death  of  the  testator,  and  are  not,  and  have  not 
been,  in  a  condition  that  anything  could  be  realised  from 
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them  in  the  way  of  rent.  Of  the  Bed  Bone  tract,  William 
C.  Campbell,  during  the  year  1863, 1864  and  1865,  was  in 
possession  of  about  125  acres  fit  for  cultivation,  and  kept  the 
same  in  repairs,  and  attempted  to  have  the  same  cultivated ; 
but  during  that  time,  owing  to  the  then  existing  war  and  the 
fact  that  he  was  subject  to  military  service,  he  made  only  one 
bale  of  cotton,  weighing  about  five  hundred  pounds,  and  was 
not  able  to  make  sufficient  provisions  to  pay  the  taxes,  and 
support  the  negroes  he  worked  on  the  place  and  his  family, 
and  he  is,  the  present  year,  intending  to  cultivate,  by  himadf 
and  others,  about  80  acres  in  corn  and  cotton,  and  10  acres 
in  oats. 

N.  C.  Campbell,  during  the  same  years,  1863,  1864  and 
1865,  with  his  sister,  Susan  S.  Campbell,  jointly  occupied 
about  270  acres,  and  attempted  to  cultivate  the  same — and 
with  like  results  as  to  profits,  they  making  during  that  time 
only  five  bales  of  cotton,  weighing  in  the  aggregate  2,000  lbs., 
but  no  corn  or  provisions  for  sale ;  and  the  present  year  he 
and  Micajah  B.  Ferrell,  husband  of  Susan  S.,  intend,  jointly, 
to  cultivate  about  250  acres  of  the  same  in  corn  and  cotton, 
and  about  50  acres  of  wheat. 

A.  B.  Howard,  one  of  the  legatees,  was,  during  said  years, 
1863-4-5,  in  possession  of  about  60  acres  of  the  cultiVatable 
land  of  said  place,  but  made  no  cotton  thereon,  and  owing  to 
the  fact  of  his  absence  in  the  military  service  and  the  taking 
of  his  stock  by  the  enemy,  they  do  not  believe  a  support  was 
made  thereon.  Said  Howard  intends,  the  present  year,  to 
cultivate  about  25  acres  in  corn,  cotton  and  wheat ;  they  have 
permitted  him  to  do  so,  and  they  ask  that  he  be  decreed  to 
bring  into  Court  such  sum  as  may  be  deemed  reasonable  and 
equitable  for  the  use  and  rent  and  profits  aforesaid,  and  thai 
said  Ferrell  and  wife  may  do  the  same ;  and  said  executors 
offer  to  do  equity,  under  direction,  touching  the  use  and  oc- 
cupation of  said  lands. 

The  Piney  Woods  Bed  Bone  tract  has  yielded  no  rent ; 
they,  the  present  year,  have  been  enabled  to  rent  small  par- 
cels of  it,  amounting  to  about  twenty  acres,  to  J.  WaddeJl, 
rents  to  be  paid  in  fencing  and  repair  of  land. 


MILLEDGBVILLE,  DEC.  TERM,  1867.      473 

Campbell  w.  Campbell  tt  aL 

The  notes  and  aocounts  contained  in  the  inventory  remain 
uncollected,  and,  to  tbe  extent  they  can  be  collected,  will  be 
assets  with  which  to  pay  debts.  Not  much  can  be  done  in  the 
way  of  collection  until  another  crop  is  made,  and  many  of 
them  will  likely  prove  insolvent,  and  as  to  such  as  may  prove 
doubtful  or  insolvent,  they  ask  for  an  interlocutory  order 
that  the  same  may  be  sold  and  the  proceeds  of  sale  brought 
into  Court  for  distribution ;  and  in  the  meantime  they  ask 
the  direction  of  the  Court  touching  the  same. 

Their  receipts  and  disbursements  of  the  assets  of  said  es- 
tate*  in  Confederate  currency,  are  as  follows : 

Of  the  Confederate  assets  on  hand,  they  have  the  sum  of 
nine  hundred  dollars,  consisting  of  scrip  for  four  per  cent, 
bonds,  which  occurred  in  this  wise :  in  paying  the  taxes  of 
said  estate  to  the  Confederate  government,  the  agent  made  a 
mistake  and  required  some  thousand  dollars  more  than  was 
due,  and  on  rectifying  the  mistake,  paid  back  the  amount. to 
that  extent  in  said  script.  The  balance  of  the  same  consists 
of  Confederate  treasury  notes  of  the  new  issue.  In  feet,  they 
have  on  hand,  in  said  notes,  the  amount  they  have  charged  up 
as  commissions.  The  other  unadministered  assets  consists  of 
tbe  notes  in  inventory,  $2,647  32,  besides  interest,  and  the  ac- 
counts embraced  in  the  same,  the  amount  of  $3,422  37 — all 
of  which'  were  esteemed  good  and  solvent  at  the  death  of  tes- 
tator, but  many  of  which  have  been  probably  made  insolvent 
or  doubtful  by  the  events  of  the  recent  war ;  also  the  note  of 
$18,084  84  and  interest,  due  by  the  estate  of  L.  L.  Wittock ; 
also,  the  damages  sustained  by  reason  of  the  waste  committed 
by  said  Jane  Campbell  and  Howard  Martin,  to  the  remainder 
in  the  lands  of  the  estate,  which  they  do  not  estimate  at  less 
than  $10,000 ;  also,  rents  for  use  and  occupation  of  lands  as 
already  stated.  And  they  pray  that  it  be  ascertained  what 
share  of  the  mortgage  debt  of  Howard  Martin  be  paid  by  her, 
and  that  she  be  decreed  to  bring  the  same  into  Court,  as  as- 
sets for  the  extinguishment  of  said  mortgage  debt. 
The  creditors  of  said  estate,  so  far  as  known,  are  *  * 
A  large  portion  of  these  creditors  have  recently  commenced 
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suit  on  their  claims,  and  others  would  have  done  so  but  for 
the  fact  of  having  notice  of  this  bill  for  direction,  and  to 
marshal  the  assets  of  said  estate,  and  if  they  be  not  enjoined,' 
much  of  the  estate  remaining  will  be  consumed  in  costs  and 
expenses. 

The  balance  of  the  lands  of  the  home  tract  would  probably 
sell  best  in  a  body  together.  This  cannot  be  done  until  the 
lands  to  be  set  off  as  dower  to  the  widow  is  settled  and  deter- 
mined ;  and  for  the  like  reason  the  estate  in  remainder,  on 
the  termination  of  the  dower,  cannot  be  sold,  advisedly,  until 
the  quantity  of  dower  is  ascertained.  They  do  not  believe  it 
advisable  to  bring  any  of  the  lands  of  said  estate  into  market 
until  the  present  crop  is  planted,  made  and  gathered,  as 
money  is  exceedingly  scarce,  and  in  the  hands  of  the  fortunate 
few  who  had  cotton  that  escaped  destruction  by  the  enemy, 
and  they  are  averse  to  selling  on  a  credit,  as  it  is  almost 
impossible,  at  present,  to  know  who  are  solvent.  They  ask 
the  direction  of  the  Court  of  Chancery,  as  to  the  sale  of  said 
lands. 

They  also  ask  that  the  damages  that  may  be  assessed 
against  said  Jane  Campbell  and  Howard  Martin,  for  waste 
committed  as  stated,  may  be  brought  into  Court  and  dis- 
tributed in  like  manner,  and  if  a  less  number  of  acres  shall 
be  assigned  the  widow  for  dower  than  that  in  her  possession, 
she  be  decreed  to  bring  into  Court  the  proper  rents  for  such 
excess ;  and  also,  they  ask  the  direction  of  the  Court,  whether 
the  said  Jane,  by  reason  of  the  waste,  has  not  forfeited  her 
dower  in  said  estate,  and  whether  the  fee  therein  is  not  subject 
to  be  sold,  in  payment  of  the  debts  of  said  eBtate. 

They  ask  the  direction  of  the  Court  in  reference  to  the 
proceeds  of  the  sale  of  the  Merchant  Mill,  in  dispute  as  to 
dower,  and  to  ascertain  what,  if  any,  deduction  shall  be  made 
in  the  event  a  life  interest  therein  shall  be  awarded  to  the 
widow ;  and  also  the  amount  of  purchase  money  now  to  be  paid, 
by  reason  of  the  sale  for  Confederate  currency,  and  that  the 
said  Ernest  C.  Campbell  be  decreed  to  pay  the  sam6  into  ike 
Court  for  payment  of  debts,  and  that  said  mill  stand  security 
for  such  payment :  they  also  ask  the  direction  and  protection 
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of  the  Court,  as  to  the  amounts  uncollected  from  the  residuary 
legatees,  as  aforesaid,  arising  from  the  sale  of  the  perishable 
property,  and  if  it  is  found  that  the  same  is  a  fund  for 
paytftent  of  debts,  that,  in  that  event,  the  amount  in  present 
currency  be  ascertained,  and  they  be  decreed  to  bring  the  same 
into  Court,  and  that  the  property  so  purchased,  so  far  as  now 
in  the  hands  and  in  possession  of  said  legatees,  stand  security 
for  the  payment  of  the  decree  in  this  behalf. 

Further,  they  ask  the  direction  and  protection  of  the  Court 
in  reference  to  the  division  of  the  slaves  as  stated,  and  sub- 
mit that  the  only  possible  injury  resulting  to  creditors  there- 
from was  the  profits,  or  hire,  of  such  slaves,  for  the  years 
1863  and  1864,  and  from  the  condition  of  the  country,  and 
the  fact  that  they,  and  all  other  able-bodied  men,  were  com- 
pelled to  be  in  the  military  service,  and  the  large  assignment 
of  lands  to  the  widow,  the  chances  are  that  more  loss  than  ben- 
efit would  have  accrued  to  the  estate  by  their  remaining  undi- 
vided, and  they,  in  causing  said  division  to  be  made,  acted  in 
good  faith,  and,  as  they  believe,  for  the  best  interest  of  lega- 
tees and  creditors;  and  they  ask  the  direction  of  the  Court 
as  to  the  specific  legacies  and  gifts,  or  advancements,  made 
by  said  Catlett  Campbell  to  bis  children  in  his  life-time, 
whether  the  same  were  not  reasonable,  in  view  of  his  circum- 
stances at  the  time  made. 

In  the  life-time  of  said  Catlett  Campbell,  they  purchased,  on 
joint  account,  from  him  the  steam  mill,  situated  as  aforesaid, 
and  expended  a  large  sum  of  money  in  filling  up  and  repair- 
ing the  same ;  and  for  that  purpose  they  borrowed  the  sum 
of  $800  00  of  one  Moses  Brown,  and  expended  the  same  for 
that  purpose ;  and  afterwards,  and  in  the  life-time  of  the  said 
Catlett,  they,  at  his  request,  surrendered  back  eaid  mill  to  him 
with  the  outstanding  accounts  thereof — the  said  Catlett  agree- 
ing to  reimburse  them  for  the  expenditures  aforesaid ;  and 
the  note  given  by  them  to  the  said  Brown  was  assumed  by  the 
aaid  Catlett,  and  which  he  died,  they  believe,  without  discharg- 
ing. They  ask  the  direction  of  the  Court,  whether  said  note 
is  in  equity  the  note  of  said  Catlett  Campbell,  and  entitled 
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to  be  paid  pro  rata  with  other  debts  by  note,  and  as  of  the 
same  dignity  with  them. 

They  further  show,  that  some  short  thne  after  the  death  of 
said  Catlett  Campbell,  they  proceeded  to  have  the  cotton 
belonging  to  said  estate,  and  then  in  store  in  the  warehouse 
of  Smith  &  Oneal,  in  LaGrange,  sold,  in  order  to  pay  off 
the  debts  of  said  estate,  and  trusted  to  the  representations  of 
the  said  Smith  &  Oneal,  as  to  the  quality  of  said  cotton,  as 
they  only  had  tho  warehouse  receipts  of  Smith  &  Oneal  for 
some  sixteen  bales.  Said  Smith  &  Oneal  sold  the  cotton 
which  they  represented  to  belong  to  the  said  estate  then  in 
their  possession,  and,  deducting  storage  and  commissions  of 
sale,  turned  over  to  them,  as  the  net  proceeds  thereof,  the  snm 
of  $6,684  69,  in  Confederate  currrency,  which  they  received 
and  applied  to  the  payment  of  debts,  since  which  time  the 
said  Smith  &  Oneal  claim  to  have  made  a  mistake,  and  to  have 
sold  some  twenty  or  more  bales  of  cotton  that  did  not  belong 
to  said  Catlett  Campbell  at  the  time  of  his  death,  and  that 
they  are  bound  to  make  restitution  therefor.  And  inasmuch 
as  they  acted  in  good  faith  in  the  matter,  and  trusted  to  inform- 
ation given  them  by  Smith  &  Oneal,  and  acted  upon  it  in 
receiving  the  money,  they  ask  the  direction  of  the  Court, 
whether  in  equity  and  good  conscience,  whatever  remunera- 
tion shall  have  to  be  made  said  Smith  &  Oneal  in  the  recti- 
fying said  mistake,  (if  there  be  a  mistake,)  shall  be  paid  oat 
of  the  funds  of  said  estate. 

Said  Catlett  Campbell,  at  the  time  of  his  death,  was 
administrator  on  the  estate  of  L.  L.  Wittiok,  deceased.  He 
took  this  administration,  in  order  to  secure  some  part  of  the 
note  he  held  on  said  Wittock,  of  $18,084  84  and  since  his 
death,  John  W.  Boyd,  clerk  of  the  Superior  Court  of  said 
county,  has  taken  administration  de  bonis  nan  on  the  estate 
of  said  Wittock,  and  they  have  turned  over  to  him  the  effects 
of  said  estate,  so  far  as  known  to  them,  and  if  anything  shall 
be  realized  therefrom,  they  ask  that  the  name  be  brought 
into  Court,  and  distributed  under  its  direction.  No  consid- 
erable amount  will  be  realized  therefrom,  as  the  only  assets 
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known  to  exist  consist  of  wild  lands,  the  quantify  and  value 
of  which  are  unknown  to  them. 

They  have  been  recently  advised  that  Catlett  Campbell,  in 
1861,  subscribed  to  the  Confederate  Government,  one  hundred 
bales  of  cotton,  or  other  large  number,  to  be  exchanged  for 
bonds  of  the  Confederate  States,  only  one  half  of  which,  it  is 
claimed,  was  performed  by  said  Catlett  Campbell  in  his  life- 
time. They  know  nothing  of  this,  of  their  own  knowledge, 
and  make  this  statement  on  information  derived  from  the 
agent  of  the  Federal  Government,  and  ask  the  direction,  and 
seek  the  protection  of  the  Court  thereon. 

They  pray  the  Court  to  grant  and  decree  that  all  and  sin- 
gular the  property  of  said  estate,  be  sold,  and  the  money  and 
funds  of  said  estate  be  brought  into  Court,  and  the  assets 
marshaled  and  paid  to  those  who  shall  be  entitled  to  the 
same,  and  they  be  discharged  from  the  trust ;  and  that  Ernest- 
C.  Campbell  be  enjoined  from  selling  or  otherwise  disposing 
of  said  mill,  so  purchased  by  him,  until  the  further  order  of 
the  Court;  and  that  Ernest  C.  Campbell,  A.  B.  Howard  and 
wife,  and  Ferrell  and  wife  be  enjoined  from  selling  any 
specific  perishable  property,  bought  by  them  of  said  estate, 
at  said  executors  sale,  and  not  paid  for  until  the  like  order ;  and 
that  each  and  all  of  said  creditors,  who  have  instituted  suits 
or  have  judgments  or  claims  against  said  estate,  be  enjoined 
from  the  prosecution  of  the  same,  until  the  like  further  order 
in  that  regard,  and  that  all  and  singular  said  creditors,  who 
have  not  commenced  suits  upon  their  respective  claims,  be  in 
like  manner  enjoined  from  doing  so  until  such  further  order 
be  granted  in  their  behalf,  etc. 

EXHIBIT  A. 

In  the  name  of  God,  Amen : 

I,  Catlett  Campbell,  of  Meriwether  county  and  State 
of  Georgia,  make  this  my  last  will  and  testament,  hereby  re- 
voking and  annulling  all  others  heretofore  made  by  me: 

Item  1st.  I  desire  and  direct  that  all  my  just  debts  be  paid, 
without  delay,  by  my  executors  hereinafter  named  ;  as  I  am 
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unwilling  that  my  creditors  should  be  delayed  of  their  rights, 
as  there  is  no  necessity  for  delay. 

Item  2d.  I  give  and  devise  to  my  beloved  wife,  Jane,  for 
and  during  her  natural  life  or  widowhood,  two  lots  of  land, 
numbers  ninety-three  and  ninety-four,  in  the  second  district 
of  said  county,  (Meriwether,)  containing  four  hundred  and 
five  acres,  more  or  less;  about  three  hundred  and  twenty 
acres  cleared  and  in  cultivation,  with  all  the  rights  and  ap- 
purtenances to  said  lots  of  land  in  anywise  appertaining  or 
belonging.  I  also  give  and  bequeath  to  my  wife,  in  the  same 
manner,  a  negro  girl  about  —  years  old,  named  Polly ;  also, 
$500  00  in  money,  one  fine  bedstead,  in  her  room,  one  ward- 
robe and  bureau,  in  her  room.  The  above  property  given  in 
lieu  of  dower. 

Item  3d.  I  give  and  bequeath  to  my  son,  William  C. 
Campbell,  a  negro  man  about  twenty  years  old,  named  Jack, 
and  Harriet,  about  twenty-two  years  old,  and  four  children  ; 
one  hundred  acres  of  land  off  of  lot  No.  8,  first  district  of 
Meriwether  county,  on  the  south  side  of  said  lot,  so  as  not  to 
include  the  steam  saw  mill,  with  all  the  rights,  members  and 
appurtenances  to  said  land  in  anywise  appertaining  or  be- 
longing to  his  and  their  own  proper  use,  benefit  and  behoof 
forever,  with  full  power  to  dispose  of  the  same  at  any  time. 

Item  4th.  I  give  and  bequeath  to  my  son,  E.  C.  Camp- 
bell, negro  boy,  Bill,  about  twenty-one  years  old ;  Easter, 
twenty-two  years  old,  and  three  children :  John,  a  boy,  An- 
drew, a  boy,  and  an  infant  child. 

Item  /5th.  I  give  and  bequeath  to  my  daughter,  Sophro- 
nia  Campbell,  negro  woman  Martha,  thirty  years  old,  and  five 
children :  Solomon,  a  boy,  Louisa,  Emeline,  Sanford  and  Mary ; 
Catherine,  twenty-eight  years  old,  and  t\vo  children,  Sallie  and 
Willie ;  $500  00  worth  of  land,  or  money  out  of  my  estate,  one 
piano,  one  sett  China,  one  bay  mare,  known  as  the  "Columbus 
mare,"  one  wardrobe,  one  bedstead  and  furniture,  one  bureau, 
one  fine  castor,  the  one  that  belonged  to  her  mother ;  to  her 
and  her  children,  for  their  sole  and  separate  use,  free  from 
the  debts  and  liabilities  of  her  future  husband,  with  full  power 
to  dispose  of  the  same  at  any  time  she  may  think  proper  or 
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to  her  interest.  Any  other  property  coming  to  her  out  of 
my  estate  to  be  secured  in  the  same  manner.  I  appoint  my 
son,  N.  C.  Campbell,  trustee  for  the  property  herein  be- 
queathed to  my  daughter. 

Item  6th.  I  give  and  bequeath  to  my  daughter,  Eugenia 
Emeline,  wife  of  A.  B,  Howard,  Mariah  and  two  children, 
Wash  and  John,  Orsa,  a  girl  thirteen  years  old,  one  sett  of 
silverware,  forks  and  spoons,  three  hundred  dollars  in  money, 
in  lieu  of  piano ;  to  her  and  her  children  by  her  present  or  , 
any  future  husband,  free  from  the  disposition  of  her  present 
or  any  future  husband.  Any  other  property  that  may  come 
to  her  from  my  estate  to  be  secured  in  the  same  way.  I 
appoint  A.  \B.  Howard  trustee  for  the  property  herein 
bequeathed  to  my  daughter  and  her  children. 

Item  7th.  I  give  and  bequeath  to  my  son,  N.  C.  Campbell, 
Wilkes,  negro  boy  eighteen  years  old,  little  Caroline  and  her 
child,  five  hundred  dollars  worth  of  land  or  money  out  of 
my  estate,  to  him  and  his  heirs  forever.       < 

Item  8th.  I  give  and  bequeath  to  my  grand  children, 
children  of  my  daughter  Caroline,  (deceased,)  wife  of  F.  A. 
Boykin,  to-wit :  Amelia  Boykin,  Cornelia  Boykin,  Catlett 
Boykin,  Caroline  Boykin,  and  Francis  Boykin,  Jr.,  their 
ltfe-timey  free  from  the  disposition  of  their  present  or  any 
future  husband,  a  negro  woman,  Harriet,  twenty-four  years 
old,  (no  children,)  Betsey,  twenty-two  years  old,  and  her 
children-— my  daughter,  Caroline,  having  received  a  piano 
worth  three  huudred  dollars. 

Item  9th.  Should  there  be  twenty  thousand  dollars  after 
my  just  debts  are  paid,  for  each  of  my  children,  to-wit :     Win, 
C.  Campbell,  E.  C.  Campbell,  Sophronia  Campbell,  E.  Eme- 
line Howard,  N.  C.  Campbell — then  my  grandchildren,  as 
named  in  item  eighth,  to  share  an  equal  distribution  with  my 
children  named  in  tliis  item,  that  is  to  say,  if  there  are  any 
effects  over  twenty  thousand  dollars  to  each,  then  my  grand- 
children, they  as  one  share,  to  have  one  equal  share— other- 
wise, they  will  receive  nothing  more   from   my  estate.    I 
appoint  F.  A.  Boykin  trustee  of  the  property  bequeathed  to 
my  grand- daughters. 
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Item  10th.  The  rest  of  my  property,  both  real  and  per- 
sonal, wherever  and  whatever  it  may  be,  to  be  sold  to  pay 
my  just  debts,  and  the  remainder  of  my  property  to  be  divided 
among  my  children  as  already  stated  in  this  my  will. 

I  constitute  and  appoint  my  sons,  W.  C.  Campbell  and  N. 
C.  Campbell,  executors  of  this  my  last  will  and  testament. 

CATLETT  CAMPBELL. 

August  25,  1862. 

Signed,  sealed  and  published  by  Catlett  Campbell,  as  his  last 
will  and  testament,  in  presence  of  us,  the  subscribers,  who 
subscribed  our  names  hereunto  in  the  presence  of  the  tes- 
tator and  of  each  other. 

Thomas  Simmons, 
Daniel  Carroll, 
Wm.  J.  Mitchell, 
G.  B.  Rollins. 

The  exhibits  were  an  inventory  of  the  appraisement  of  the 
estate  made  in  November  1st,  1862,  and  an  inventory  of  the 
rights  and  credits  of  deceased,  made  on  the  23d  of  October, 
1862,  with  an  account  of  the  sales  of  perishable  property, 
showing  who  bought  it,  and  at  what  price,  and  a  copy  of  the 
returns  of  the  executors ;  a  copy  of  the  appointment  of  com- 
missioners to  set  apart  the  widow's  year's  support,  and  their 
report,  etc. ;  the  application  for  dower,  the  appointment  of 
commissioners  to  assign  it,  their  report  and  the  exceptions 
liled  thereto ;  the  bill  in  equity  against  Jane  Campbell  and 
Howard  Martin ;   a  statement  of  the  cases  pending  against 
the  executor,  the  judgments  against  the  estate,  etc.;    the 
mortgage  by  deceased  to  Richardson  &  Martin. 

Various  amendments  were  filed,  making  new  parties  de- 
fendants, changing  the  prayer  to  fit  the  circumstances  after 
the  bill  was  filed,  etc. ;  but  none  of  them  affect  materially 
the  equity  of  the  bill. 

To  this  bill  the  defendants,  Edward  H.  Martin  and  Jane 
Campbell,  demurred,  upon  the  ground  that  it  was  multifa- 
rious ;  that  by  its  face  it  shows  said  executors  had  a  complete 
remedy  at  law,  and  that  the  Common  Law  Court  has  already 
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jurisdiction  of  the  cause,  and  because  the  same  contained  no 
ground  of  equity,  etc. 

The  Court  sustained  the  demurrer.  To  this  said  execu- 
tors excepted,  and  brought  it  here  for  review. 

B.  Hill,  for  complainants,  made  the  following  citations : 
Code  of  Geo,,  sections  3076,  3077.  M.  &  W.  R.  R.  Co.  vs, 
Parker,  9  Geo.  R.,  377,  393.  Burr  &  Bogart,  et  al.,  vs. 
Strohecker,  21  Geo.  R.,  422.  Walker  &  Bradfield  vs.  Mor- 
ris, 14  Geo.  R.,  323.     1  Story's  Eq.,  sections  543,  546. 

Wm.  Dougherty,  for  defendants. 

Harris,  J. 

By  the  3089th  section  of  our  Code,  (Irwin's  edition,)  it  is 
provided  that  in  all  cases  where  legal  difficulties  arise  as  to 
the  distribution  of  assets  in  the  payment  of  debts,  or  where, 
from  any  circumstances,  the  ordinary  process  of  law  would 
interfere  with  the  due  administration,  without  fault  on  the  part 
of  the  representative  of  the  estate,  a  bill  to  marshal  assets  will 
be  maintained  at  his  instance.  So,  too,  if  difficulty  had  oc- 
curred in  the  construction  of  the  will  of  Catlett  Campbell 
originally,  these  executors  might  have  had  (upon  a  bill  filed 
in  the  Superior  Court,  as  that  would  have  been  in  accordance 
with  a  jurisdiction  frequently  exerted,)  personal  protection 
from  liability,  by  thus  obtaining  the  direction  of  that  Court 
and  pursuing  it  when  afforded. 

This  record  exhibits  no  such  application.  It  is  very  vo- 
luminous, and  presents  many  difficulties  which  have  occurred 
in  the  course  of  the  execution  of  the  will,  and  some  existing 
now,  inducing  them  to  file  this  bill  to  marshal  the  assets  of 
the  estate  remaining,  and  to  enjoin  the  execution  creditors  of 
Catlett  Campbell,  whilst  in  life,  to  refrain  from  the  collection 
of  their  fi.  fas.  until  said  assets  shall  be  so  marshaled,  etc. 

The  important  question  to  consider  before  granting  the 
prayer  of  complainants  is,  how  have  these  difficulties  arisen? 
In  vain  has  been  our  search  for  any  evidence  that  they  were 
I — fbr  anything  that  would  show  that  they  were  not 
32 
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imputable  to  complainants.  The  will  they  undertook  to  ex* 
cute  was  plain,  clear  and  specific  in  its  directions,  and  so,  too, 
were  the  commands  of  law  in  cases  where  the  will  was  silent 
Neither  the  one  nor  the  other  was  followed  by  complainants, 
but  were  utterly  disregarded,  they  taking  upon  themselves 
the  responsibility  of  acting  on  their  own  judgment,  and  this 
without  any  discretion  given  them.  The  difficulties  they 
now  encounter  are  solely  the  consequences  of  their  intentional 
and  toilful  disobedience.  A  Court  of  Equity  has  no  jurisdic- 
tion in  such  a  case  as  that  of  complainants'  to  afford  the  relief 
prayed  for,  nor  ought  it  to  have  such  power. 
^  Judgment  affirmed. 


David  Mayer,  plaintiff  in  error,  w.  George  W.  Reed 

&  Co.,  defendants  in  error. 

Note. — This  case  was  argued  after  the  death  of  Lumpkin,  C.  J.,  and 
before  Warner  became  C.  J. 

Daring  the  continuance  of  hostilities  between  the  Confederate  States  and 
the  United  States,  interest  did  not  ran  in  favor  of  a  citizen  of  Pennsyl- 
vania, resident  there,  against  a  citizen  of  Georgia,  resident  here. 

Harris,  J. 

After  13th  July,  1861,  interest  did  not  ran  on  such  claims  till  the  10th  of 
May,  1865.  Walker,  J. 

Attachment.  Judgment  for  interest  accruing  dnring  the 
war.  Decided  by  Judge  Warner.  Fulton  Superior  Court, 
April  Term,  1867. 

This  was  an  attachment  returnable  to  April  Term,  1867. 
It  was  founded  upon  three  promissory  notes,  (the  first  fox 
$692  37,  dated  15th  August,  1860,  and  due  four  months 
thereafter,  the  other  two,  each  for  $692  36,  dated  31st  August, 
1860,  and  due  four  and  five  months  after  date,  respectively, 
all  payable  to  plaintiff's  order,  with  exchange  on  Philadel- 
phia,) and  upon  accounts  for  goods  sold  31st  August,  I860, 
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amounting  to  $2,209  20,  and  for  goods  sold  4th  September, 

1860,  amounting  to  $158  17,  bought  by  defendant  on  six 

months  credit. 

Defendant  had  notice  of  the  attachment  according  to  law, 

and  appeared  by  counsel  and  defended  it.     At  the  trial  term, 

judgment  was  confessed  for  the  principal  debts,  "  with  such 

interest,  if  any,  as  the  Court  may  allow,"  with  costs  of  suit. 

No  distinction  was  made  between  the  notes  and  open  accounts. 

The  case  was  submitted  to  the  consideration  of  the  Court 

upon  a  written  statement,  as  follows : 

"Said  defendant  makes  no  other  or  further  defense  but 

"  this :     He  says  that  at  the  dates  of  the  notes,  and  at  the 

"  dates  of  the  purchases  of  the  goods,  plaintiffs  were,  and 

"ever  since  have  been,  citizens  of  Pennsylvania,   United 

"  States  of  America,  and  said  defendant  then  was,  and,  until 

"the  cessation  of  hostilities  hereinafter  mentioned,  was  a 

"  citizen  of,  and  resident  in  Atlanta,  Georgia ;  that  on  the 

"  19th  day  of  January,  1861,  Georgia  passed  what  is  known 

"as  her  secession  ordinance;  that  she  subsequently  attached 

"herself  to  the  so-sailed   Confederate  States  of  America* 

"  which  recognized  a  war  to  exist  between  it  and  the  United 

"States  of  America,  on  the  6th  of  May,  1861 ;  that  actual 

"hostilities  did  not  exist  between  the  United  States  and  said 

"Confederate  States,  from  that  date  till  10th  May,  1865; 

"and  that  during  the  interval  between  the  two  dates  last 

"  named,  said  plaintiff  had  no  agent  in  Georgia,  authorized 

"  to  receive  and  receipt  for  money  due  said  plaintiff;  further 

"  that  the  rate  of  interest  of  Pennsylvania  was  and  is  only 

"six   per  cent,  per  annum;  and  contends  that  no  interest 
"should  run  during  said  interval. 

Brown  &  Pope,  Weil,  Defendants'  Attorneys. 


tt 

u 


We  admit  all  the  foregoing  without  admitting  that,  if  we 
had  had  such  agent  in  Georgia,  defendant  was  able  or 
"  willing  to  pay  said  debts  and  accounts,  and  contend  that  he 
"  is,  notwithstanding,  bound  to  plaintiffs  for  interest. 

A.  W.  Hammond  &  Son,  Plaintiff's  Attorneys." 
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The  Court,  after  argument  had,  decided  that  interest*  at 
the  rate  of  six  per  cent,  per  annum,  should  be  counted  from 
the  time  when  said  several  items  fell  due,  up  to  the  date  of 
judgment,  and  defendants  excepted.  The  Supreme  Court 
(Judges  Harris  and  Walker,)  held  up  the  case  for  consider- 
ation till  December  Term,  1867. 

Brown  &  Pope,  Samuel  Weil,  for  plaintiff  in  error. 

A.  W.  Hammond  &  Son,  for  defendants  in  error. 

Harris,  J. 

A  single  question  is  presented  by  the  record,  and  it  is 
whether  the  plaintifft  below,  citizens  of  Pennsylvania,  can 
recover  of  defendant,  a  citizen  of  Georgia,  interest  upon  the 
several  notes  sued  on,  accruing  during  the  recent  war  between 
the  States  which  remained  in  the  Federal  Union,  and  those 
which  renounced  it. 

It  is  a  settled  principle  of  both  municipal  and  international 
law,  that  the  existence  of  war  between  States  or  Governments 
arrests  all  intercourse  between  the  citizens  or  subjects  of  the 
respective  belligerents,  closes  the  Courts  to  all  coercion  by 
the  creditor,  prohibits  the  debtor,  upon  reasons  of  State  policy, 
from  paying  his  debts  or  obligations  to  the  enemy  creditor, 
however  desirous  he  may  be  to  maintain  his  credit  or  keep 
faith.    The  debtor  dare  not  pay  without  license  from  the 
government  to  which  he  belongs ;  the  creditor  cannot  receive, 
without  similar  license;  after  hostilities  begun  they  stand 
towards  each  other  as  enemies,  for  that  is  the  posture  of  their 
respective  governments.     That  hostilities  existed  from  April 
1861,  to  April  1865,  between  Pennsylvania  and  Georgia,  or 
in  other  words,  between  the  States  which  remained  in  the 
Federal  Union,  and  those  which,  by  ordinances  as  sovereign 
States,  separated  themselves  from  that  Union,  is  a  "  fixed  fact" 
which  will  be  difficult  to  deny,  or  forget,  or  change.     It  was 
not  a  civil  war,  in  its  legitimate  sense;  for  that  is  a  war 
between  one  portion  of  the  citizens  of  a  State  with  another 
portion,  as  was  the  case  in  the  war  begun  in  England  io  1642, 
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and  during  the  continuance  of  which  Charles  I  was  beheaded, 
or  like  the  rebellion  in  the  eighteenth  century  in  behalf  of 
his  descendants.  These  were  insurrectionary  rebellions,  and, 
in  every  sense,  civil  wars,  unauthorized  by  the  action  of  a  State 
or  its  government.  Georgia,  a  sovereign  State,  with  other 
States  South,  stood  upon  her  sovereignty,  and  engaged  in  war, 
and  called  her  citizens  \o  arms.  Her  act,  as  sovereign,  was 
as  distinct  as  that  of  Prussia  or  Austria.  She  was  a  belli- 
gerent as  a  State,  in  her  entirety.  To  her,  as  such,  attached 
all  belligerent  rights,  and  all  nations  and  people  are  bound 
by  a  common  law,  among  themselves,  called  the  law  of 
nations,  to  respect  them.  By  the  laws  of  war,  Georgia's 
debtor  citizen  could  not  pay  without  committing  a  crime 
against  the  Confederacy,  to  which  Georgia  had  united  herself, 
and  for  paying  could  be  punished.  The  logical  result  is,  that 
during  the  continuance  of  hostilities,  the  right  of  the  creditor 
was  suspended,  so  that  he  could  not  receive ;  and  as  interest, 
when  not  directly  contracted  for  and  specified  in  the  note,  is, 
on  principle,  the  fruit  alone  of  detention  of  money  beyond 
the  time  stipulated  for  payment,  a*  compensation  in  damages 
to  him  from  whom  a  debt  has  been  illegally  witheld,  the  cred- 
itor certainly  cannot  be  permitted  to  recover  for  the  term  of 
hostilities,  as  by  law  he  could  neither  receive  nor  the  debtor 
pay. 

To  compel  the  Georgia  debtor  in  this  case  to  pay  interest 
to  the  Pennsylvania  creditor  during  the  continuance  of  hos- 
tilities, can  be  done  only  on  the  assumption  that  the  war  in 
which  the  South  was  engaged  was  an  insurrection,  a  rebellion 
on  the  part  of  a  portion  of  its  people  against  the  rightful 
authority  of  its  government.  This  is  a  profound  error,  and 
this  is  demonstrated  by  the  undeniable  fact  that  it  was  a  war 
between  States.  Nothing  can  be  more  absurd  than  to  apply 
to  war  made  or  carried  on  by  Sovereign  States,  the  terms  of 
insurrection  or  rebellion. 

The  case  under  review  was  decided  by  Judge  Warner,  and 
was  discussed  before  Judge  Walker  and  myself,  who  unite  in 
reversing  the  judgment  below.    Judge  Walker  places  his 


486         SUPREME  COURT  OF  GEORGIA. 

Mayer  t».  Reed  &  Co. 

assent  to  a  reversal  solely  upon  an  act  of  the  Congress  of  the 
United  States,  forbidding  intercourse  between  the  belligerents. 
Judgment  reversed. 

Walker,  J.,  concurring. 

During  the  late  civil  war,  did  interest  run  on  debts  due  by 
a  citizen  of  Georgia  to  a  citizen  of  Pennsylvania?  In  the 
case  of  the  Georgia  Insurance  and  Trust  Company  vs. 
Oliver,  1  Kelly's  Rep.,  38,  this  Court  decided  "  that  it  is  a 
general  rule  that  persons  who  are  prevented  from  paying  oyer 
money  by  process  of  the  Court,  as  summons  of  garnishment, 
writs  of  injunction  and  the  like,  are  not  liable  for  interest" 
In  delivering  the  opinion,  page  40,  Judge  Lumpkin  says: 
"  It  would  be  unreasonable  for  the  law  to  forbid  a  thing  being 
done,  and  then  to  mulct  the  party  in  damages,  in  the  assess- 
ment of  interest,  for  not  doing  it;  in  other  words,  for  not 
disobeying  its  own  precept.  The  law  works  no  such  injus- 
tice— is  chargeable  with  no  such  absurdity."  SeeOsbornvs. 
Bank  of  the  United  States,  9  Wh.  R,  837-8.  By  act  of 
Congress  of  the  United  States,  approved  July  13,  1861,  the 
United  State's  Statutes  at  Large,  vol.  12,  p.  257,  upon  the' 
issuing  of  a  proclamation  by  the  President,  declaring  certain 
States  in  insurrection,  all  commercial  intercourse  between  the 
citizens  thereof  and  the  citizens  of  the  rest  of  the  United 
States  should  cease  and  be  unlawful,  so  long  as  such  condi- 
tion of  hostility  should  continue;  and  all  goods  and  chattels, 
wares  and  merchandise,  coming  from  said  States  into  the 
other  parts  of  the  United  States,  should  be  forfeited  to  the 
United  States.  In  pursuance  of  said  act  of  Congress,  the 
President  of  the  United  States,  on  the  16th  day  of  August, 
1861,  issued  a  proclamation,  declaring  that  an  insurrection 
then  existed  in  Georgia,  and  all  intercourse  between  her  people 
and  the  people  of  that  portion  of  the  United  States  not 
declared  to  be  in  insurrection,  was  unlawful,  and  would 
remain  unlawful  until  such  insurrection  .should  cease;  and 
declaring  all  goods,  etc.,  coming  from  Georgia  into  other 
parte  of  the  United  States,  liable  to  forfeiture  to  the  United 
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States.  This  was  an  injunction  issued  by  the  Legislative  and 
Executive  authority  of  the  United  States,  prohibiting  Mayer 
froqa  paying  Reed  &  Co.  this  debt,  and  he  would  have  dis- 
obeyed it  at  his  peril.  It  was  his  duty  to  obey  it,  and  hav- 
ing obeyed  the  law,  it  would  be,  in  the  language  of  our  own 
Court,  unreasonable  for  the  law  to  mulct  him  in  damages  for 
not  disobeying  its  own  precept. 

In  addition  to  this,  the  Congress  of  the  "Confederate 
States,"  by  an  act,  approved  21st  May,  1861,  Statutes  at  Large, 
p.  151,  passed  an  act  prohibiting  the  citizens  of  the  Southern 
States  from  pitying  to  those  of  the  United  States  any  money 
due  them,  "pending  the  existing  war  waged  by  that  govern- 
ment against  the  Confederate  States."  Without  stopping  to 
consider  the  effect  of  this  enactment,  which  was  sustained  by 
a  power  that  the  individual  citizens  of  the  Southern  States 
could  not  resist  if  they  had  tried,  it  may  well  be  referred  to 
as  a  reason  why  Mayer  should  not  disobey  the  laws  of  the 
United  States,  and  in  doing  so  run  counter  to  the  laws  of  a 
power  which  for  four  years  held  at  arms-length  all  the  pow- 
ers of  the  Government  of  the  United  States.  Under  such 
circumstances,  to  require  Mayer  to  pay,  or  to  mulct  him  in 
damages  for  not  paying,  is,  to  my  mind,  illegal  and  unjust* 
The  law  forbade  his  paying ;  he  obeyed  the  law,  and  it  is 
insisted  he  shall  be  punished  for  it.  It  is  the  duty  of  every 
good  citizen  to  obey  the  laws,  and  for  doing  so,  it  would  be 
oppressive  in  the  extreme  to  exact  interest  from  him. 

The  condition  in  which  Mayer  was  placed  is  well 
described  by  the  Supreme  Court  in  the  "  Prize  cases,"  2 
Black's  Rep.,  673.  "  In  organizing  this  rebellion,  they  have 
acted  as  Stales,  claiming  to  be  sovereign  over  all  person*  «d 
property  within  their  respective  limits,  and  asserting  *  right 
to  absolve  their  citizens  from  their  allegiance  to  t|he  Federal 
Government.  Several  of  these  States  have  combi/ned  to  form 
a  new  confederacy,  claiming  to  be  acknowledged  bjy  the  world 
as  a  sovereign  State.  Their  right  to  do  so  is  mow  (1862) 
being  decided  by  wager  of  battle.  The  ports  aoct  territories 
of  each  of  these  States  are  held  in  hostility  to  tfbe  General 
Government.    It  is  no  loose,  unorganized  insurrjection.  haw^ 
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ing  no  defined  boundary  or  possession.     It  has  a  boundary 
marked  by  lines  of  bayonets,  and  which  can   be  crossed 
only  by    force.    South  of  this  line   is   enemy's   territory, 
because  it  is  claimed  and  held  possession  of  by  an  organ- 
ized, hostile  and  belligerent  power.    All  persons  residing 
within    this   territory,   whose   property  may    be  used  to 
increase  the  revenues  of  the  hostile  power,  are,  in  this  con- 
test, liable  to  be  treated  as  enemies,  though  not  foreigners." 
Again,  in  "  Mrs.  Alexander's  Cotton/'  2  Wallace's  Rep,,  419. 
C.  J.  Chase  says :     "  It  is  said  that  though  remaining  In 
rebel  territory,  Mrs.  Alexander  has  no  personal  sympathy 
with  the  rebel  cause,  and  that  her  property,  therefore,  cannot 
be  regarded  as  enemy  property;    but  this   Court    cannot 
enquire  into  the  personal  character  and  dispositions  of  indi- 
vidual inhabitants  of  enemy  territory.    We  must  be  gov- 
erned by  the  principle  of  public  law,  so  often  announced 
from  this  bench,  as  applicable  alike  to  civil  and  international 
wars,  that  all  the  people  of  each  State  or  District  in  insurrec- 
tion against  the  United  States,  must  be  regarded  as  enemies, 
until,  by  the  action  of  the  Legislature  and  the  Executive,  or 
otherwise,  that  relation    is  thoroughly    and    permanently 
changed.        *        *        *         Being  enemy's  property,  the 
cotton  was  liable  to  capture  and  confiscation  by  the  adverse 
party."    "  Mrs.  Alexander,  being  now  a  resident  in  enemy 
territory,  and  in  law  an  enemy,  can  have  no  standing  in  any 
Court  of  the  United  States,  so  long  as  that  relation  shall 
exist/'  p.  421.     In  connection  with  the  principles  here  enun- 
oiatecl,  it  was  earnestly  pressed  upon  this  Court  that  the  par- 
ties to  this  case  occupied  towards  each  other,  during  the  war, 
4bo  ration  of  alien  enemies.    Perhaps  this  conclusion  may 
be  difficult  to  resist,  if  C.  J.  Chase  be  right,  when  he  says 
that  the  residents  of  the  Southern  States  were,  in  law,  enemies, 
and  as  sucli,  could  have  no  standing  in  any  of  the  Courts  of 
the  United  States.    He  does  not  say  the  parties  were  d&» 
enemies,  bu  t  he  does  say  that  the  Southern  people  could  not 
have  a  standing  in  the  Courtsof  the  United  States,  without 
regard  to   Jihe   personal    disposition    of  the    suitor.     His 
residence  fitted  upon  him  the  character  of  enemy.    Counsel 


MILLEDGEVILLE,  DEC.  TERM,  1867.      489 

1  i 

Mayer  vs.  Reed  &  Co. 


for  Mayer  relied  with  confidence  on  the  case  of  Da  Belloix 
vs.  Lord  Water,  Park,  1  DoVl.  and  Ry.,  p.  16,  (16,  E.  C. 
L,  12.)  In  that  case,  Abbot,  C.  J.,  says :  "  There  is  another 
objection  to  the  plaintiff's  recovering  interest  on  the  debt,  for 
daring  the  greatest  part  of  that  time  he  was  an  alien  enemy, 
and  could  not  have  recovered  even  the  principal  in  this  coun- 
try, and,  at  all  events,  during  that  portion  of  the  time  the 
interest  could  not  have  run,  and  it  would  have  been  illegal 
to  pay  the  bill  whilst  the  plaintiff  was  an  alien  enemy/1 
The  view  which  I  have  taken  of  this  case,  renders  it  unne- 
cessary to  pass  upon  this  authority.  Having  a  ground  upon 
which  I  can  base  my  opinion,  and  one  too,  which  seems  to 
my  mind  so  very  clear,  I  prefer  to  rest  it  there,  without 
entering  into  what  would  be  a  wide  field  for  investigation, 
however  inviting  it  may  appear. 

I  have  met  with  two  decisions  sustaining  my  view  of  this 
case.    One  is  a  decision  made  by  Judge  Giles,  of  the  Dis- 
trict Court  of  the  United  States,  for  the  District  of  Maryland, 
in  the  case  of  Jackson    Insurance  Company  vs.   Stewart, 
reported  in  6  vol.,  Am.  Law  Reg.,  p.  732.    He  holds,  that 
"on  a  recovery  by  a  citizen  of  Tennessee  against  a  citizen  of 
Maryland,  after  the  close  of  the  war,  for  a  debt  due  before 
its  commencement,  no  interest  shall  be  allowed  for  the  period 
covered  by  the  war.    This  case  also  decides  that  the  Statute 
of  Limitations  was  suspended  by  the  war.    Judge  Redfield 
appends  to  this  case  a  note,  in  which  he  seems  to  concur  in  the 
points  decided. 

The  other  case  is  from  the  District  Court  of  Appeals,  of 
Virginia,  First  Judicial  District,  Tucker  vs.  Watson,  et  al.t 
reported  in  6  Am.  Law  Reg.,  220.    In  this  case,  Joyner,  P. 
J.,  examines  the  question  upon  authority  pretty  elaborately, 
and  decides  that  "  commercial  intercourse  between  parties  in 
the  Northern  and  Southern  States,  during  the  late  rebellion, 
having  been  prohibited,  both,  by  the  general  rules  of  public 
law,  and  expressly  by  the  act  of  Congress,  of  July,  1861, 
and  the  President's  proclamation  in  pursuance  thereof,  inter- 
est "was  suspended  on  debts  due  by  persons  in  the  territory  of 
either  belligerent  to  persons  in  the  territory  of  the  other." 
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This  case  has  a  reference  to  nearly  all  the  American  authori- 
ties on  the  subject,  and  they  pretty  uniformly  sustain  the 
decision  then  made.  I  am  not  aware  that  the  identical  ques- 
tion now  presented  has  been  determined  by  any  Court  of  last 
resort  in  the  United  States. 

The  supreme  power  in  the  State  had  made  it  illegal  for 
Mayeb  to  pay  this  debt,  and  it  would  be  contrary  to  all 
principles  of  right  and  justice  to  force  him  to  pay  a  penalty 
for  obeying  the  laws  of  his  country.  Upon  this  sole  ground 
do  I  base  my  opinion  in  this  case.  The  Judge  in  the  Court 
below  having  held  that  interest  ran  in  this  case,  during  the 
war,  in  my  opinion  erred. 

Judgment  reversed. 


J  as.  W.  Simmons,  administrator  of  Wm.  W.  Devereux,  d 
al.}  plaintiffs  in  error,  tw.  John  B.  Latimer,  d  aL9  de- 
fendants in  error. 

1.  A  widow  is  entitled  to  dower  in  all  the  lands  of  which  her  husband 
died  seized  and  possessed,  notwithstanding  any  judgment  against  her 
husband  existing  at  the  time  of  the  marriage  with  the  applicant  for 
dower.  Under  oar  statutes,  the  right  of  dower  postpones  the  liens  of 
judgments. 

2.  The  assets  of  an  intestate  are  to  be  applied  according  to  the  laws  for  the 
administration  of  estates ;  and  the  rights  of  claimants  to  such  assets  are 
very  different  from  what  they  were  during  the  life  of  the  intestate.  A 
man' 8  wife  has  no  right  to  dower  in  his  lands,  and  if  the  real  estate  of 
the  husband  be  sold  under  execution  during  his  life  time,  her  righto  do 
not  attach ;  but  if  the  judgment  creditor  delay  until  the  death  of  the 
husband,  then  the  widow's  right  to  dower  vests,  and  postpones  the  liens 
of  judgments  until  she  can  enjoy  her  dower  estate. 

Lien  of  judgments.     Dower.     Decided  by  Judge  Wh.  M. 
Reese,  Hancock  Superior  Court,  October  Term,  1867. 

Wm.  W.  Devereux,  the  husband  of  Ann  Devereux,  died, 

leaving  real  and  personal  estate.    Simmons  administered  on 

the  estate  and  found  it  was  insolvent,  and  that  there  were  va- 

1 
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nous  conflicting  claims  on  the  property.  For  instance,,  one 
creditor  held  a  claim  made  during  the  war,  and  Simmons 
thought  that  it  should  be  scaled,  under  the  ordinance  of  1865. 
John  B.  Latimer  had  an  execution  against  Wm.  W.  Devc- 
reux  and  his  mother  Anna,  for  $2,205  34,  principal,  $278  70, 
interest  and  cost,  returnable  to  April  term,  1859,  of  said 
Court  and  also  an  execution,  younger  than  the  former,  in  favor 
of  Homer  L.  Holcombe,  against  deceased  alone,  for  $1,923  00, 
principal,  $110  34,  interest,  and  others  held  notes  and  ac- 
counts against  deceased.  In  course  of  administration,  Sim- 
mons procured  an  order  for  the  sale  of  the  real  estate,  and 
advertised  it  for  sale.  Prior  to  this,  said  widow  had  had  her 
dower  regularly  assigned,  by  metes  and  bounds,  out  of  said 
realty.  Mean  white  Latimer  had  the  Holcombe  fi.  fa.  levied 
on  all  the  lands  of  deceased,  intending  to  sell  it  and  pay  off 
that  younger  fi.  fa.  with  the  proceeds,  and  leave  said  fi.  fa. 
open ;  and  also  levied  the  Holcombe  fi.  fa.  on  the  dower 
lands  of  Ann  Devereux,  and  intended  selling  them  also.  De- 
ceased, in  his  lifetime,  and  after  said  judgments,  sold  other 
lands,  which  are  subject  to  these  fi.fa8.  and  they  should,  as 
Simmons  thinks,  be  levied  on  and  their  proceeds  be  applied 
to  the  payment  of  the  judgments,  so  that  other  creditors  can 
get  what  is  in  Simmons'  hand  to  pay  their  debts. 

For  these  reasons,  Simmons  asked  instructions  and  prayed 
injunction  against  Latimer  selling,  under  said  fi.  fa.  any  of 
the  lands  of  deceased ;  and  the  widow,  his  co-complainant, 
prayed  that  Latimer  be  enjoined  from  selling  her  dower.  It 
was  admitted  that  the  judgments  were  obtained  prior  to  the 
marriage  of  Ann  Devereux  and  deceased. 

By  consent,  the  injunction  was  considered  as  granted,  and 
a  motion  was  made  to  dissolve  it  on  the  ground  that  there 
was  no  equity  in  the  bill.  The  Court  sustained  the  motion, 
and  this  is  assigned  as  error. 

C.  W.  DuBose,  E.  H.  Pottle,  for  plaintiff  in  error. 

Linton  Stephens,  for  defendant  in  error. 
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Walker,  J. 

Lord  Bacon,  in  his  Reading  on  the  Statute  of  Uses,  Ed. 
1642,  pp  31-2,  says  :  "The  tenant  in  dower  is  so  much  fa- 
vored as  that  it  is  the  common  by-word  in  the  law  that  the 
law  favoreth  three  things:    1,  Life;  2,  Liberty;  3,  Dower" 
Sir  Joseph  Jekyll,  Master  of  the  Rolls,  in  Banks  vs.  Sutton, 
2  Wills,  702,  says,  quoting  from  1  Just.  33,  b,  "that  all  kinds 
of  dower  were  instituted  for  the  subsistence  of  the  wife  dur- 
ing her  life;  which  right  of  dower  is  not  only  a  legal  but  a 
moral  right.     *     *     The  relation  of  husband  and  wife,  as  it 
is  the  nearest,  so  it  is  the  earliest,  aird  therefore  the  wife  is 
the  proper  object  of  the  care  and  kindness  of  the  husband. 
The  husband  is  bound  by  the  law  of  God  and  man  to  pro- 
vide for  her  during  his  life,  and  after  his  death  the  moral 
obligation  is  not  at  an  end, ;  but  he  ought  to  take  care  of  her 
provision  during  her  own  life ;    *    *    for  unless  she  has  real 
estate  of  her  own,  (which  is  the  case  but  of  few,)  she  may, 
by  his  death,  be  destitute  of  the  necessaries  of  life,  unless 
provided  for  out  of  his  estate,  either  by  jointure  or  dower; 
and  his  real  estate  is  the  only  plank  she  can  lay  hold  of  to 
prevent  her  sinking  under  her  distress ;  thus  is  the  wife  said 
to  nave  a  moral  right  to  dower."    On  page  704,  he  sayB : 
"  Dower  is  also  an  equitable  right,  and  such  a  one  as  is  a  foun- 
dation for  relief  in  a  Court  of  Equity.     It  arises  from  a  con- 
tract made  upon  a  valuable  consideration ;   marriage  being 
in  its  nature  a  civil,  and  in  its  celebration,  a  sacred  contract; 
and  the  obligation  is  a  consideration  moving  from  each  of  the 
contracting  parties  to  the  other."     By  the  VII  chapter  of 
Magna  Charta,  it  is  provided  that,  for  the  widow's  dower, 
shall  be  assigned  unto  her  the  third  part  of  all  the  lands  of 
husband,  which  were  his  during  coverture,  except  she  were 
endowed  with  less  at  the  church  door.    Schley's  Dig.  37. 
Littleton,  section  37,  33  b.,  says  :  By  the  Common  Law,  the 
wife  shall  have  for  her  dower  but  the  third  part  of  the  tene- 
ments which  were  her  husband's  during  the  espousals ;  this 
third  part  is  called  raiionabUis  dos,  or  dos  legitima,  because 


MILLEDGEVILLE,  DEC.  TERM,  1867.      493 

.  ft 

Simmons,  adm'r,  vs.  Latimer  tt  q[* 

it  is  the  dower  that  the  Common  Law  giveth.  1  Thomas 
Co.  Lit.  p.  593.  4  Kent's  Com.,  35.  Dower,  by  the  Com* 
mon  Law,  is  the  only  kind  which  has  ever  been  in  force  in 
Georgia.  Schley's  Pig.  p.  74.  Hart  vs.  McCollum,  28  Geo 
R.,  480.  By  the  act  of  1760,  Cobb's  Dig.,  161,  the  manner 
in  which  the  wife  may  relinquish  her  dower  in  all  convey- 
ances of  lands  made  by  the  husband  is  provided,  thus  recog- 
nizing the  Common  Law  rule  as  to  the  right  of  dower  in  all 
lands  owned  by  the  husband  during  the  coverture.  By  the 
act  of  1768,  Ibid.  163,  the  mortgage  of  the  lands  by  the  hus- 
band, in  which  mortgage  the  wife  did  not  legally  join  with 
her  husband,  did  not  bar  any  widow  of  her  dower  in  such 
mortgaged  lands.  By  the  act  of  1826,  Ibid.  171,  all  con- 
veyances made  by  the  husband  barred  his  widow  of  dower,  ex- 
cept such  lands  as  the  husband  may  have  acquired  by  his  inter- 
marriage with  the  applicant  for  dower ;  "  Provided,  that  noth- 
ing herein  contained  shall  prevent  the  widow  from  her  right 
to  dower  in  all  lands  of  which  her  husband  may  have  died 
seized  and  possessed."  By  the  act  of  1842,  Ibid.  179,  sales 
made  by  the  sheriff,  under  legal  process,  "  in  the  lifetime  of 
the  husband,  shall  be  as  good  and  effectual,  in  bar  of  the  right 
of  dower,  as  if  the  conveyances  were  made  by  the  husband 
himself."  Is  not  this  a  pretty  clear  intimation  that  if  the 
sale  be  not  not  made  in  the  lifetime  of  the  husband,  that  the 
right  of  dower  is  not  barred  ?  During  the  life  of  the  hus- 
band, the  right  of  the  wife  to  dower  is  inchoate ;  at  his  death 
it  becomes  vested*  Three  things  are  necessary  to  perfect  the 
right  of  dower :  marriage  of  the  wife  to  the  alleged  husband; 
seizure  of  the  husband  at  the  time  of  his  death,  and  the  death 
of  the  husband.  These  facts  appearing,  the  widow  is  enti- 
tled to  dower.  Chapman  vs.  Schroeder,  10  Geo.  R.,  321. 
The  Revised  Code,  section  1753,  says :  Dower  is  the  right  of 
a  wife  to  an  estate  for  life  in  one-third  of  the  lands,  accord- 
ing to  valuation,  including  the  dwelling  house,  (which  is  not 
to  be  valued  unless  in  a  town  or  city,)  of  which  the  husband 
was  seized  and  possessed  at  the  time  of  his  death,  or  to  which 
the  husband  obtained  title  in  right  of  his  wife."  In  Green 
vs.  Causey,  10  Geo.  R.,  435,  this  Court  decided  that  the  lien 


494         SUPREME  COURT  OF  GEORGIA. 

Simmons,  adm'r,  vs.  Latimer  et  al. 

of  judgments  against  the  husband  obtained  prior  to  the  mar- 
riage of  the  applicant,  did  not  defeat  the  right  of  dower. 
That  the  judgments  merely  created  a  lien  upon  the  land,  and 
did  not  defeat  the  seizure  of  the  husband.  Whether  the  wid- 
ow took  the  dower  encumbered  with  the  judgments  was  not 
decided  in  that  case. 

1.  This  question  is  settled  by  the  Revised  Code.  Section 
1759  say  8:  "No  lien  created  by  the  husband  in  his  lifetime, 
though  assented  to  by  the  wife,  shall  in  any  manner  interfere 
with  her  right  to  dower;"  and  section  1761  says  that  the 
amount  in  money,  estimated  by  the  commissioners  appointed 
to  assign  dower  to  belong  absolutely  to  her,  shall  be  paid  in 
preference  to  all  other  claims  out  of  the  proceeds  of  the  sale 
of  the  land.  The  husband  can  create  no  lien,  even  with  the 
assent  of  the  wife,  which  shall  in  any  manner  interfere  with 
her  right  to  dower,  and  the  amount  awarded  to  her  by  the 
commissioners  appointed  to  assign  dower,  shall  be  paid  in 
preference  to  all  other  claims.  Is  not  a  judgment  a  lien  ere* 
ated  by  the  husband  ?  It  is  a  mere  lien,  and  does  not  defeat 
his  seizure.  And  then  the  statute  says  the  widow  shall  have 
an  estate  for  life  in  all  the  lands  of  which  her  husband  died 
seized.  By  section  3603 :  "  The  widow  of  the  defendant 
claiming  dower,  cannot  be  dispossessed  of  the  mansion,"  by 
virtue  of  a  sheriff's  sale,  although  the  officer  is  authorized  to 
turn  out  the  defendant,  his  heirs  or  tenants,  or  assignees  since 
the  judgment.  Sec.  3601.  If  the  dower  right  be  subject  to 
the  incumbrance  of  the  judgment,  certainly  the  officer  would 
be  authorized  to  give  the  possession  of  the  property  to  the 
purchaser ;  but  he  is  expressly  prohibited  by  the  Code  from 
so  doing. 

2.  It  was  insisted,  however,  that  the  rights  of  the  creditor 
having  attached,  his  lien  cannot  be  postponed  by  the  subse- 
quent marriage  and  death  of  the  debtor.  The  lien  is  created 
by  the  law  and  the  law  also  creates  an  estate  called  dower; 
which  shall  have  preference  as  to  any  particular  tract  of  land 
must  depend  upon  the  facts.  If  the  judgment  creditor,  in 
the  lifetime  of  the  debtor,  levy  on  and  sell  the  land  of  his 
debtor,  the  right  of  dower  is  gone ;  but  if  he  delay  until  the 
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death  of  the  judgment  debtor,  the  effects  left  are  to  be  admin- 
istered according  to  the  laws  applicable  to  the  estates  oi 
deceased  persons.    During  the  lifetime  of  the  debtor  a  judg- 
ment is  the  highest  lien  which  probably  can  exist  upon  his 
property;  and  if  sold'  under  the  judgment,  the  proceeds  ot 
the  sale  will  by  the  law,  be  applied  to  the  oldest  lien  against 
it;  but  in  the  distribution  of  the  proceeds  of  the  sales  of  the 
same  property,  in  the  course  of  administration,  judgments  are 
postponed  until  four  other  classes  of  debts  are  paid,  viz :  1st. 
Funeral  expenses.     2d.  Expenses  of  administration,  includ- 
ing a  provision  for  the  support  of  the  family.     3d.  Taxes  and 
other  debts  due  the  State  or  the  United  States.    4th.  Debts 
due  by  the  deceased  as  executor,  administrator,  or  guardian 
for  the  estate  committed  to  him  as  such,  or  any  debt  due  by 
the  deceased  as  trustee,  having  had  actual  possession,  control 
and  management  of  .the  trust  property;  and  then  comes,  5th. 
Judgments,  mortgages  and  other  liens  created  during  the 
lifetime  of  deceased.     Here  are  two  classes  of  debts  which 
must  reasonably  be  created  after  judgment  liens,  and  are  to 
be  paid  before  such  liens.    Other  debts  may  be  created  after 
the  judgment  liens  attach,  and  yet  be  paid  prior  thereto. 
The  law  has  so  provided,  and  it  furnishes  to  the  respective 
parties,  the  measure  of  their  rights.     Among  the  necessary 
expenses  of  administration,  and  to  be  preferred  before  all 
other  debts,  is  the  provision  for  the  support  of  the  family,  to 
be  ascertained  as  follows,  etc. :  "  And  the  appraisers,  whether 
the  estate  be  solvent  or  not,  shall  assign  in  property  or  money, 
a  sufficiency  from  the  estate  for  the  support  and  maintenance 
of  the  widow  and  children,  for  the  space  of  twelve  months 
from  the  date  of  administration,  to  be  estimated  according  to 
the  circumstances  and  standing  of  the  family  previous  to  the 
death  of  the  testator  or  intestate,  and  keeping  in  view  also 
the  solvency  of  the  estate.     Rev.  Code,  Sec.  2530.     Here  the 
support  of  the  family  is  regarded  as  a  "  debt/'    If  the  prop- 
erty  had  been  sold  in  the  lifetime  of  the  husband  by  the 
sheriff^  the  proceeds  would  have  been  applied  to  the  judg- 
ment;  but  on  the  death  of  the  debtor,  the  rights  of  the 
family  attach  and  postpone,  and  in  fact  displace  the  lien  of 
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the  creditor's  judgment  pro  tanto.  The  question  then  becomes 
one  to  be  settled  under  the  laws  governing  the  disposition  of 
the  assets  of  one  deceased.  This  is  no  new  idea  in  Georgia. 
See  Palmer  vs.  Stephens,  R.  il.  Charlton's  Rep.,  56 ;  Watson 
vs.  Watson,  1  Kelly  Rep.,  266.  In  this  case,  Judge  Warner 
delivering  the  opinion,  p.  270-1,  says;  "It  was  argued  at 
the  bar  that  in  the  lifetime  of  Watson,  the  judgment  creditors 
could  have  proceeded  to  levy  upon  and  sell  this  identical 
property,  now  in  the  hands  of  the  executors,  in  satisfaction  of 
their  debts ;  therefore,  they  were  entitled  to  the  same  rights 
now.  (How  like  the  argument  in  this  case  ?)  The  counsel 
for  the  defendants  in  error  seem  to  overlook  the  fact,  that  the 
title  to  the  property  was  in  Watson  at  the  time  of  his  death, 
although  they  might  have  divested  the  title  by  levy  and  sale 
in  his  lifetime ;  yet  failing  to  do  so,  the  same  is  now  assets 
in  the  hands  of  the  executors,  and  the  sovereign  power  of  the 
State  has  declared  the  manner  in  which  those  assets  shall  be 
disposed  of,  he  having  died  chargeable  as  the  guardian  of  the 
plaintiffs  in  error."  In  this  case  I  am  disposed  to  adopt  the 
opinion  of  Judge  Warner,  page  270,  of  the  case  just  cited, 
where  he  says :  "  We  are  of  the  opinion,  the  intention  of  the 
Legislature  is  too  clear,  and  the  words  of  the  act  too  plain, 
for  us  to  entertain  any  doubt  upon  this  question." 

In  this  case  the  question  as  to  whether  Simmons,  the 
administrator,  was  entitled  to  an  injunction,  was  not  passed 
upon  by  this  Court.  The  Court  below  decided  Mrs.  Ann 
Devereux  took  her  dower  subject  to  the  lien  of  the  judg- 
ments against  her  husband,  existing,  at  the  time  of  her 
marriage  with  him*  A  majority  of  this  Court  hold  that  this 
me  error.  Her  right  of  dower  is  superior  to  the  lio*  of  the 
judgments,  and  they  must  be  postponed  until  she  shall  have 
enjoyed  her  dower  estate. 

We  are  aware  that  it  has  been  held  that  where  the  judg- 
ment liens  exist  at  the  time  of  the  marriage,  the  widow  most 
take  her  dower,  subject  to  them.  Robins  vs.  Robing  8> 
Black,  etc.,  (2  a,)  Rep.,  174.  Perhaps  the  same  rule  may 
have  obtained  in  some  other  States.  We  do  not  know  whmt 
are  the  provisions  of  the  statutes  of  those  States,  on  the 
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subject  of  dower,  and,  therefore,  cannot  tell  whether  the 
decisions  were  controlled  by  statutory  regulations  or  not  Our 
decision  is  placed  upon  our  own  statutes ;  and  under  them 
we  hold  that  the  judgment  lien  is  postponed  to  the  right  of 
dower.  The  lien  is  not  destroyed ;  the  land  may  be  sold, 
subject  to  the  incumbrance  of  the  dower.  It  seems  to  me  the 
right  of  the  widow  might  have  been  set  up  by  a  claim  at 
law ;  but  the  question  could  as  well  be  determined  on  the 
bill ;  and  the  question  argued  before  this  Court  and  decided, 
was,  whether  under  the  facts  of  the  case,  the  dower  was 
subject  to  the  lien  of  the  judgments,  or  not;  and  a  majority* 
of  the  Court  hold  that  it  is  not. 
Judgment  reversed. 

Note. — Warjtbr,  C.  J.,  concurred,  and  Harms,  J.,  dissented;  but 
neither  wrote  out  any  opinion. 


John  T.  Lloyd,  plaintiff  in  error,  vs.  Isaac  Cheney,  de- 
fendant in  error. 


J.  What  the  real  contract  between  the  parties  was,  ii  a  question  for  the 

decision  of  the  jury;  and  when  there  is  sufficient  evidence  to  sustain 

the  verdict,  the  Court  should  not  grant  a  new  trial. 

2.  Where  a  promissory  note  was  given  in  consideration  of  "  Confederate 

Botes"  borrowed,  and  a  portion  of  the  evidence  showed  that  the  note 

wu  to  be  paid  in  the  same  currency  and  evidence  was  introduced  to 

show  the  value  of  Confederate  money  at  the  date  of  the  note  and  at  its 

maturity,  and  at  no  other  time  and  the  Court  charged  the  jury  "  that 

tfeej  might  ascertain  the  gold  value  of  Confederate  money  at  the  time 

of  the  making  of  the  contract  and  upon,  or  at  the  time  of  the  maturity, 

and  adopt  either,  according  to  their  opinion  of  the  equity  of  the  case ;" 

Held  z    that  the  charge,  under  the  evidence,  was  correct,  and  that  if  the 

Court  had  charged  as  to  the  value  of  Confederate  currency  at  any  other 

time,  be  would  have  erred,  as  there  was  no  testimony  to  justify  any  such 

charge. 

Complaint.    Motion  for  new  trial.     Decided  by  Judge 
WOBRILL-    Talbot  Superior  Court,  March  Term,  1867. 
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This  was  complaint  on  a  promissory  note  dated  the  7th  of 
March,  1863,  and  due  twelve  months  after  date,  whereby 
Isaac  Cheney  promised  to  pay  John  T.  Lloyd,  or  bearer, 
•.$10,700  00  for  value  received. 

Cheney  plead  the  general  issue,  and  that  the  consideration 
for  the  note  was  Confederate  States  treasury  notes,  and  by 
agreement  the  note  was  to  be  paid  in  such  currency;  that 
he  tendered  the  amount,  in  that  currency,  in  payment;  that 
Lloyd  refused  to  receive  it ;  that  he  kept  the  currency  till  it 
was  worthless,  and  therefore  he  owed  Lloyd  nothing.  There 
-was  no  controversy  about  the  fact  that  the  note  was  given  for 
Confederate  treasury  notes  loaned  by  Lloyd  to  Cheney,  and 
that  the  loan  was  negotiated  by  one  Lee. 

The  note  was  in  evidence.    Lee  testified  that  Cheney  asked 
him  if  he  knew  where  he  could  borrow  some  money,  and 
was  told  by  him  that  his  uncle,  Lloyd,  had  some  Confederate 
money  which  he  wished  to  invest,  or  get  into  the  hands  of 
good  planters  until  the  end  of  the  war,  and  then  to  have  it 
paid  in  good  currency;  that  Cheney  said  that  currency  would 
.suit  him  as  well  as  bank  bills,  as  he  wished  to  pay  Dr.  Leit- 
ner  for  the  Chalybeate  Springs ;  that  Leitner  had  put  up  gas 
works  there  which  Cheney  could  sell  for  $12,000  00;  Lee 
t  agreed  to  meet  Cheney  at  Columbus  on  a  certain  day,  with 
;  $15,000  00,  but  failing  to  find  Cheney,  he  loaned  another 
man  $5,000  00 ;  that  afterwards  he  met  Cheney  in  Colum- 
fbus,  who  still  wished  the  loan,  as  he  needed  $15,000  00  to 
'pay  Leitner;   Lee  and  Cheney  went  to  Lloyd's  room ;  the 
terms  of  the  loan  were  stated  as  aforesaid  ;  Lloyd  gave  Che- 
ney his  check  on  the  Union  Bank  at  Columbus  and  took  said 
'  note,  and  then  Lee  assisted  Cheney  to  borrow   the  other 
$5,000  00. 

Lee  also  stated  that  the  broker's  rate  for  gold  the  week 
*  before  the  trial  in  Columbus  was  138  to  140. 

On  the  other  hand,  Cheney  swore  that  Lee  applied  to  him 

to  lend  out  said  currency,  saying  he  had  $18,000  00  or  $20,- 

000  00,  belonging  to  an  old  uncle  of  his,  to  loan ;  that  he 

'-said  he  knew  no  one  who  wished  to  borrow,  but  that  he  owed 

Dr.  Leitner  a  note  due  early  in  the  next  year,  and  that  per- 
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haps  he  could  pay  it  off  or  shave  it.  Cheney  went  to  Col- 
Iambus,  saw  Leitner,  and  agreed  to  take  up  Lei  trier's  note  on 
him  and  Paul  by  paying  $14,000  00;  he  told  Lee  that  Leit- 
ner  would  take  the  money;  Lee  had  $2,500  00;  went  to 
Lloyd  and  got  $5,000  00 ;  borrowed  $2,500  00  elsewhere, 
and  for  these  three  sums,  so  obtained,  Cheney  gave  said  note. 
Witness  then  borrowed  $4,000  00  from  others,  procured  a 
certificate  of  deposit  to  Leitner's  order  for  $14,000  00  and  sub- 
sequently paid  the  same  to  Leitner.  Cheney  further  testified 
that  a  few  days  before  his  note  was  due,  he  offered  to  pay  it 
off  in  Confederate  treasury  notes,  but  Lloyd  would  not  take 
it,  and  said  he  would  not  take  it  when  the  note  was  due;  that 
he  kept  (though  not  the  same  bills)  a  sufficient  amount  to 
pay  the  note,  thinking  Lloyd  might  conclude  to  take  it,  and 
it  became  worthless  in  his,  Cheney's,  hands,  and  that  he  never 
made  such  contract  as  Lee  testified  to,  but  really  borrowed 
the  money  to  accommodate  Lee.  Cheney  said  he  had  bought 
of  Leitner  said  Springs,  furniture,  stock,  etc.,  and  this  note  was 
,  for  the  second  payment  on  that  purchase,  at  a  Confederate 
valuation.  Leitner  used  the  Springs  about  three  years,  and, 
ad  interim,  built  the  doctor's  shop,  the  two-story  building  in 
.  front  of  the  hotel,  and  spring  house,  and  had  repaired  the 
baths  and  had  bought  and  added  to  the  premises  a  plantation 
of  five  hundred  and  forty-four  acres  of  land,  worth  from 
$1  60  to  $3  00  per  acre. 

Leitner  testified  that  he  held  a  note  of  $15,000  00  on 
Cheney  and  Paul,  due  in  January,  1864,  and  agreed  to  take  off 
the  interest  if  Cheney  would  pay  it  in  Confederate  treasury 
notes,  and  Qieney  brought  him  a  certificate  of  deposit  for 
$14,000  00  to  Leitner's  order,  and  with  it  took  up  the  note. 
Cheney  had  Leitner's  bond  for  titles,  which  was  taken  up 
•and  a  deed  made.  Leitner,  in  1859,  bought  the  Springs  from 
Cheney,  including  the  furniture,  at  about  $20,000  00,  and 
afterwards  he  sold  to  Cheney  and  Paul  at  $38,000  00  or  $40,- 
000  00,  Confederate  valuation ;  about  $15,000  00  of  this 
was  paid  in  Leitner's  notes  given  in  the  old  purchase,  and 
.said  discounted  note  was  a  part  of  said  purchase  money  in 
the  re-sale,  and  was  understood  to  be  payable  in  Conrederate 
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money.  Leitner  has  added  about  $6,000  00  iir 
ments  to  the  Springs,  and  when  Cheney  paid  off  this  last  note 
one  dollar  in  bank  bills  would  buy  two  or  three  dollars  in 
Confederate  currency,  and  twelve  months  thereafter  one  dol- 
lar in  bank  bills  was  worth  three  or  four  dollars  in  said  cur- 
rency. 

The  value  of  corn,  osnaburgs,  cotton-cards,  salt  and  iron, 
March,  1863,  and  March,  1864,  were  proved.  It  was  shown 
that  corn  was  uniformly  relatively  lower  than  gold,  in  cur- 
rency, and  the  other  articles  were  higher  than  gold.  At  the 
date  and  maturity  of  the  note,  respectively,  bank  bills  com- 
manded two  and  four  times  their  face  in  Confederate  money. 
By  the  table  of  Barber  &  Son,  which  was  in  evidence  and 
admitted  to  be  correct,  it  appeared  that  on  the  7th  of  March, 
1863,  one  dollar  in  gold  bought  four,  and  on  the  7th  of 
March,  1864,  it  bought  twenty  of  Confederate  dollars.  The 
record  did  not  copy  from  said  table  the  valuation  at  any  other 
dates.  It  was  also  shown  that  at  the  date  of  said  tender, 
H  the  thirding  law"  of  the  Confederate  States  was  about  to 
go  into  operation. 

The  plaintiff  objected  to  the  proof  of  the  value  of  corn, 
etc.,  and  the  testimony  of  Lee  as  to  the  terms  on  which  the 
loan  was  made;  but  both  objections  were  overruled. 

The  Court  charged  the  jury  that  they  might  take  corn, 
etc.,  as  a  standard  of  valuation  of  Confederate  treasury  notes, 
if  they  considered  that  more  equitable  than  taking  gold  for 
such  standard;  and,  in  that  case,  they  would  ascertain  how 
much  corn,  etc.,  that  amount  of  Confederate  money  would 
buy,  and  then  ascertain  what  that  corn,  etc.,  would  sell  for 
in  present  currency,  and  find  that  amount,  plus  interest;  or 
if  they  took  gold  for  their  standard,  they  might  take  the 
value  at  the  date  or  at  the  maturity,  and  find  according  to  the 
principles  of  equity. 

The  defendant's  attorney  requested  die  Court  to  charge  the 
jury  that  if  it  was  the  contract  that  the  note  should  be  paid 
in  Confederate  currency,  and  it  was  tendered  and  refused,  end 
lost  by  Cheney's  keeping  it  on  hand,  the  loss  might  eqni- 
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tably  be  pat  on  the  plaintiff  by  tbe  jury.  The  Court  refused 
to  so  charge. 

The  verdict  was  for  (722  00  for  plaintiff,  without  interest 
or  cost.  The  plaintiff  moved  for  a  new  trial  upon  the 
grounds  that  tbe  ordinance  of  1865!  under  which  the  objec- 
tionable testimony  aforesaid  was  introduced,  was  unconstitu- 
tional ;  that  the  Court  erred  in  confining  the  investigation  of 
tbe  jury  as  to  the  value  of  the  currency  in  gold  to  the  date 
and  maturity  of  the  note ;  because  the  verdict  was  contrary  to 
the  evidence,  and  because  one  of  the  jury  was  a  brother-in-law 
of  defendanty  which  was  unknown  to  plaintiff's  attorney  till 
after  the  verdict.  It  was  shown  that  the  jury-man  married 
defendant's  sister,  who  died  many  years  before,  and  the  jury- 
man swore  that  he  was  not  otherwise  akin  to  the  defendant, 
and  had  no  greater  regard  for  him  than  for  other  respectable 
gentlemen. 

The  Court  refused  the  new  trial,  and  this  the  plaintiff  as- 
signs as  error.  The  defendant  assigned  as  erroneous  the 
charge  of  the  Court  as  to  making  corn,  eta,  a  standard  of 
valuation. 

* 

J.  N.  Ramsey,  for  plaintiff  in  error. 
B.  Hill,  for  defendant  in  error. 

Walker,  J. 

We  have  in  several  cases  held  that  the  ordinance  of  No- 
vember, 1865,  "  to  adjust  the  equities  between  parties,"  does 
not  impair  the  obligation  of  contracts.  It  furnishes  a  rule 
of  evidence  by  which  to  ascertain  the  real  meaning  of  par- 
ties to  contracts  in  certain  cases,  and  give  those  contracts  an 
equitable  construction,  so  that  verdicts  and  judgments  thereon 
may  be  rendered  on  principles  of  equity.  The  ordinance 
does  not  authorize  the  Court  to  .make  contracts  for  parties, 
but  enables  the  Court  to  do  justioe  in  the  enforcement  of  con- 
tracts made  under  a  state  of  circumstances  differing  from 
those  surrounding  the  parties  when  those  contracts  are  to  be 
executed. 
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1.  It  is  with  reluctance  that  we  interfere  with  the  finding 
-of  a  jury ;  more  especially  when  the  consideration  is  Confed- 
erate treasury  notes.  So  many  things  may  be  taken  into  con- 
sideration in  adjusting  the  equities  between  the  parties,  that1 
it  is  often  very  difficult  to  determine  precisely  what  amount 
should  be  paid ;  and  hence,  in  this  class  of  cases  especially, 
are  we  loth  to  control  the  finding  of  the  jury.  Where  prop- 
erty of  a  substantial  character,  of  pretty  unifnrm  value,  is  the' 
consideration  of  a  contract,  it  is  much  easier  to  arrive  at  a 
satisfactory  conclusion,  than  when  Confederate  notes  is  the 
is  the  subject  of  consideration.  In  this  case,  the  considera- 
tion of  the" note  sued  on  was  Confederate  notes;  and  a  por- 
tion of  the  testimony  was  that  it  was  to  be  paid  in  the  same 
currency.  This  was  an  issue  to  be  passed  upon  by  the  jury. 
There  is  evidence  sufficient  to  sustain  their  finding  on  this 
issue.  If  the  contract  was  that  the  note  was  to  be  discharged, 
in  Confederate  currency,  as  found  by  the  jury,  the  plaintiff 
ought  to  have  accepted  the  payment  when  tendered  to  him." 
The  facts  in  this  case  amounted  to  a  tender  in  currency.  If 
the  currency  tendered  was  what  was  contracted  for,  and  of 
that  the  jury  were  to  determine,  then  the  plaintiff  has  no 
oause  of  complaint  that  he  was  not  allowed  to  recover  inter- 
est and  costs.  The  offer  of  defendant  to  comply  with  the 
terms  of  his  contract  ought  to  have  protected  him  against 
interest  and  costs. 

2.  In  his  charge  to  the  jury,  the  Court  told  them  they 
might,  in  adjusting  the  equities,  consider  the  purchasing 
power  of  Confederate  notes  as  compared  with  corn  or  any 
other  of  the  various  articles -and  commodities  in  testimony 
before  them.  This  certainly  was  giving  as  wide  a  range  for 
investigation  as  the  parties  could  desire.  But  it  is  said  the 
Court  confined  the  jury  to  the  value  of  Confederate  notes  in 
gold,  at  the  date  of  the  note  and  at  its  maturity.  The  record 
shows  the  value  of  Confederate  notes  as  compared  with  coin, 
at  these  two  dates,  and  at  no  other  time,  and  the  Court  told 
the  jujy  that  they  might  adopt  the  one  or  the  other,  as  thejr 
thought  would  be  equitable.  What  else  could  he  have  told 
them  as  to  the  value  of  gold  ?    There  was  no  proof  of  its 
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value  at  any  other  time,  and  for  him  to  have  told  them  they 
might  consider  its  value  at  any  other  time,  would  have  been 
charging  on  an  assumed  state  of  facts,  and  would  have  been, 
erroneous.  We  think  the  Court  instructed  the  jury  as  fully 
as  he  was  authorized  to  do  under  the  evidence,  and  if  the 
parties  had  wished  the  jury  to  consider  the  value  of  gold  at 
other  times,  as  compared  with  Confederate  notes,  they  should 
have  introduced  evidence  of  such  value  at  other  times,  and 
then  tb$  Court  could  have  instructed  them  upon  the  law  ap- 
plicable thereto.  The  Court  very  properly  declined  to  charge, 
upon  an  assumed  state  of  facts. 

The  defendant,  in  the  argument  before  us,  expressed  him- 
self satisfied  with  the  verdict,  unless  the  Court  should  award 
a  new  trial  on  some  of  the  grounds  taken  by  the  plaintiff;  ia 
that  event,  he  wished  his  exceptions .  considered,  but  not  oth- 
erwise. As  we  affirm  the  judgment  of  the  Court  below,  a 
decision  of  the  points  made  by  defendant  is  rendered  unne- 
cessary. 

Judgment  affirmed. 

Note.  Warner,  C.  J.,  concurred,  and  Harris,  J.,  dissented;  bnC 
i        neither  wrote  out  any  opinion. 


Wm.  S.  Jokes,  plaintiff  in  error,  vs.  Edward  W.  Harker, 

defendant  in  error. 

Under  the  decision  ot  the4  Supreme  Court  of  the  United  States*  in 
Thompson  et  al.,  vs.  Riggs  k  Kerkhofer,  (December  term,  1866,)  this 
Court  is  compelled  to  hold  that  the  Act  of  Congress  making  certain 
•  United  States  Treasury  notes  a  legal  tender  in  payment  of  debts,  is  not 
.  unconstitutional,  even  as  applied  to  a  contract  made  in  eighteen  hun- 
dred and  sixty. 

•  Complaint.  United  States  legal  tender  notes  a  Constitu- 
tional currency:  Judge  Sneed.  City  Court  of  Augusta. 
August  term,  1866. 

Edward  W.  Harker  brought  complaint  against  William 


\ 


504         8UPREME  COURT  OF  GEORGIA. 

^ ^W^^ — —       ■  -^1-  ■       ■■■         »  —       ■■■■■■IP  ■      ■■■  ■  I      W—  — ^—— — — —————— ^p— — — ——  II  —  ■   — — — ^ 

Jones  m.  Harker. 

S.  Jones  in  said  Court,  on  Jones'  promissory  note  for  $850  00, 
dated  Augusta,  September  31st,  I860,  and  dne  one  daj 
thereafter. 

Before  this  suit  was  commenced,  (to-wit:  on  17th  January, 
1866,)  the  defendant  had  tendered  to  the  plaintiff  the  fall 
amount  due  on  the  note  up  to  date,  in.  legal  tender  notes 
of  the  United  States,  and  plaintiff  had  refused  to  accept  the 
same  in  payment.  Afterwards,  on  the  17th  of  August,  1866, 
plaintiff  accepted  said  legal  tender  notes  as  a  payment  on 
account  of  said  note. 

The  plea  was,  said  facts,  as  payment  and  discharge. 

Upon  motion,  in  the  nature  of  demurrer,  the  Court  ruled 
out  the  plea,  holding  that  the  Act  of  Congress,  making  suck 
treasury  notes  a"  legal  tender,  when  applied  to  contracts 
made  before  the  Act  of  Congress  was  passed,  was  unconstitu- 
tional and  void. 

The  plaintiff  then  took  a  verdict  for  $600  30,  with  inter- 
est from  27th  of  August,  1866,  the  parties  haying  agreed 
that  that  should  be  the  verdict  if  the  Court  ruled  out  the 
plea. 

The  ruling  of  the  Court,  aforesaid,  is  assigned  as  error. 

Nora. — Warneb,  C.  J.,  did  not  preside  in  this  care.  It  was  arfsed 
while  LvMPKiy,  C.  J.,  presided,  bat  not  decided  till  after  his  death. 

Barnes  &  Cummings,  for  plaintiff  in  error. 

Frank  H.  Miller,  for  defendant  in  error. 

Harris,  J. 

The  question  made  in  this  record,  as  to  the  validity  of  the 
Act  of  Congress,  of  Februry,  1862,  making  certain  treasury 
notes  a  legal  tender,  in  the  payment  of  debts  to  individuals, 
whilst  not  directly  presented,  and  decided  in  the  case  of  John 
W.  Thompson  •and  W.  Thompson  vs.  Biggs  &  Kerkhofer, 
before  the  Supreme  Court  of  the  United  States,  at  December 
term,  1866,  was  at  least  sufficiently  pronounced  upon  to 
furnish  a  rule  for  our  guidance.  Our  judgment  here  is 
exclusively  predicated  upon  the  judgment  in  that  esse;  the 
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•  decisions  of  that  Court,  in  the  interpretation  of  the  Consti- 
tution of  the  XJnited  States,  are  made  obligatory  upon  the 
judgments  rendered  here.  We  are  constrained,  therefore,  to 
overrule  the  decision  below  and  order  a  new  trial. 

In  announcing  the  judgment  of  this  Court,  I  feel  that  it  is 
doe  to  the  deep  conviction  of  my  mind,  to  say  plainly  and 
unequivocally,  that  I  do  not  believe  that  the  power  to  make 
treasury  notes4or  paper  money  a  legal  tender  in  the  payment 
of  all  debts,  resides  in  Congress.  No  one  pretends  it  is  to 
be  found  among  the  enumerated  powers ;  it  is  not  fairly  to 
be  implied,  though  this  has  been  attempted  by  elaborate 
argument  in  the  case  of  the  Metropolitan  Bank  vs.  Van 
Dyke,  27,  New  York  Reps.,  p.  400,  from  the  power  given 
to  Congress  to  borrow  money.  In  this  case  it  was  held  that 
the  passage  of  the  legal  tender  Act,  was  a  necessary  and  proper 
means  to  the  execution  of  that  power. 

I  am  one  of  those  who  believe,  from  several  clauses  in  the 
Constitution,  that  the  framers  of  that  instrument,  looked  to 
hard  money,  coin  of  the  precious  metals,  and  to  nothing  else, 
ms  a  legal  tender  in  the  payment  of  debts.  This  inference 
finds  its  sanction  in  the  prohibition,  on  the  States,  against 
coining  money,  or  making  anything  a  legal  tender  except 
gold  and  silver,  as,  also,  from  the  grant  of  an  exclusive  power 
to  Congress  to  coin  money,  and  to  regulate  the  value  of  for* 
eign  coin. 

Whilst  the  power  given  to  Congress  to  borrow,  money,  is 
an  important  one,  and  necessary  to  be  used  occasionally,  it 
seems  very  strange  that  a  far  greater  power,  pervading  all 
the  transaction  of  life  of  trade  and  commerce,  and  by  all  ages 
and  sexes  of  people,  should  be  subordinated,  by  construction, 
as  a  means  to  an  end;  that  a  power  not  given  or  inferable, 
properly,  should  be  thus  used  to  give  increased  value  to  the 
notes  of  the  Government.    That  a  certain  relation  does  exist 
between  the  value  of  the   paper,  put  on  the  market,  and 
making  that  paper  a  legal  tender — making  it  money,  equiva- 
lent to  coin — may  be  admitted,  but  all  other  powers,  than 
those  enumerated  in  the  Constitution,  are  not  given  inciden- 
tally as  means  to  effectuate  the  granted  powers.    For  if  this 
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is  so,  the  inevitable  result  would  be  that  the  Constitution  was 
a  grant  of  all  powers  whatever,  at  the  discretion  of  Congress 
in  the  choice  of  means*     This  mode  of  interpretation  pro- 
duces the  absurdity  of  a  Constitution  enumerating  and  limit- 
ing the  powers  to  be  exercised  by  Congress,  and,  at  the  same 
time,  sanctioning  the  unlimited  discretionary  use  of  all  other 
powers  not  given  as  means  to  effectuate  the  enumerated  pow- 
ers.    It  will  be  a  difficult  task  to  prove  thai  the  General 
Government  has  any  limitation,  whatever,  upon  its  granted 
powers,  if  there  be  no  restriction  upon  the  use  of  other  pow- 
ers, as  means.    The  means  used  must  be  necessary  and  proper; 
as  the  powers  granted  are  limited,  the  means  are  necessarily 
so.    This  relation  between  means  and  ends  must  be  strictly, 
preserved,  or  the  Federal  Government  will  become  one  of 
unlimited  powers. 

The  legal  tender  Act  was  a  war  measure.  If,  by  any  kind 
of  reasoning,  a  violation  of  the  Constitution  could  be  justi- 
fied as  a  necessity,  temporarily,  that  necessity  having  ceased, 
with  the  war,  it  should  have  been  blotted  from  the  Statute 
Book,  and  not  have  been  retained  as  it  has  been  to  furnish 
an  alarming  precedent  for  usurped  powers  in  future. 

It  should  have  been  repealed,  if  for  no  other  reason,  the 
all  unanswerable  one  which  experience  always  has  furnished, 
and  always  will,  if  legislators  would  heed  the  lesson,  that  no 
legislation  can  ever  regulate  the  value  of  currency.    There  is  do  • 
algebraic  process  by  which  Government  notes  can  be  made 
equal  to  coin.     The  attempt  is  not  only  a  folly,  but  a  fraud' 
on  the  people — as  fully  dishonest  as  the  debasement  of  ooin, 
so  many  instauces  of  which  are  to  be  found  in  the  history  of 
continental  nations. 

It  occurs  to  me  that  when  the  legal  tender  Act  was  passed, 
its  advocates  could  more  plausibly  have  derived  the  power 
to  enact  it  from  the  war  power,  than  from  that  to  borrow 
money.  The  war  power  involved  the  raising  and  support  of 
armies,  levying  of  taxes,  purchase  of  arms,  food,  clothing, 
etc.  Under  this  power,  construed  as  other  powers  are  by- 
Congress,  what  was  there  to  prevent  the  General  Govern- 
ment from  purchasing  and  cultivating  plantations  to 
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com,  wheat  and  rice,  establishing  manufactories  to  make 
clothing  and  blankets/  for  the  armies,  purchasing  and  work- 
ing tanneries,  to  supply  leather  for  harness  and  for  shoes,  erect- 
ing foundries,  for  the  making  of  iron  into  the  many  forms 
in  which  that  metal  should  be  needed  ?  In  fine,  why  not, 
under  this  power,  buy  up  the  gold  mines  throughout  the 
States,  work  them  with  corps  of  employees,  so  as  to  procure 
the  precious  metal  for  coinage,  so  as  with  it  to  procure  the 
necessaries  to  carry  on  war,  redeem  its  treasury  notes,  or 
maintain  its  credit?  What  cannot  Congress  do,  if,  under 
such  a  power,  it  might  employ  such  means  in  its  exercise  ? 
Under  this  power  it  seems  to  me  that  the  legal  tender  Act 
could  be  more  easily  sustained  than  the  one  from  which  the 
attempt  has  been  made  to  derive  it. 

This  mode  of  construing  the  Constitution,  and  employing 
any  and  all  means  at  the  discretion  of  Congress  in  carrying 
out  its  acknowledged  powers,  makes  the  powers  of  Congress 
unlimited,  and  subverts  the  Constitution  itself. 

I  have  not  intended  to  discuss  the  question  whether  Con- 
gress can,  constitutionally,  declare  anything  but  gold  and  sil- 
ver coin  a  legal  tender. 

It  would  be  a  useless  labor  now.  I  have  accompanied  the 
annunciation  of  the  judgment  of  this  Court,  reversing  the 
decision  below,  with  these  comments,  simply  to  put  myself 
rights  and  in  an  enduring  form  on  the  record,  that  at  a  future 
day,  should  the  Constitution  be  replaced  on  its  ancient  pedes- 
tal, it  may  appear  that  in  the  decision  of  this  case,  my  action 
was  controlled  by  laws  I  could  not  disobey,  whilst  my  con- 
victions remained  that  the  legal  tender  Act  was  an  unauthor- 
ized exercise  of  power. 
Let  the  judgment  be  reversed. 


"  Appearance  at  Mili.edgeville,     1 

Tuesday,  9th  June,  1867.  / 

The  Honorable  The  Supreme  Court  met  pursuant  to 
adjournment.  Present,  their  Honors  Hiram  Warner,  C.  J., 
Dawson  A.  Walker,  and  Iverson  L.  Harris,  Judges. 

The  Committee  appointed  at  a  meeting  of  the  Bar  of  this 
Court,  submitted  the  following  report,  which  the  Court 
ordered  to  be  spread  upon  the  minutes: 


f  n  pcmoriara. 


Again  we  are  called  to  note  the  passing  away  of  a  brother 
and  a  friend.  Since  the  last  term,  the  Hon.  Ebcnezer 
Starnes,  of  Augusta,  formerly  a  Judge  of  this  Court,  has  been 
taken  from  us.  It  is  fitting  that  a  memento  of  his  virtues, 
and  a  mark  of  the  respect  in  which  he  was  held  by  his 
brethren  of  the  Bench  and  Bar,  should  be  recorded  here. 

The  deceased  was  still  in  the  prime  of  life  and  in  tbe 
midst  of  a  large  and  laborious  practice  when  the  summons 
came.  His  death  was  sudden,  and  its  announcement  fell 
with  a  shock  on  the  public  ear,  without  even  a  note  of  warn- 
ing, or  a  moment's  preparation  to  hear  it.  In  the  community 
where  he  lived  no  man  was  more  respected,  or  commanded  a 
larger  share  of  their  trust  and  confidence.  He  had  lived  in 
the  same  city  from  youth  up.  Beginning  life  with  no  peculiar 
advantages  of  fortune  or  family  connections,  and  not  gifted 
with  those  brilliant  qualities  that  strike  and  dazzle  the  public 
eye,  his  rise  in  life  was  steady,  regular,  and  due  to  patient 
industry,  perseverance,  and  unswerving  integrity. 

He  became  Attorney  General  of  his  Circuit,  then  Judge  of 
the  Superior  Court,  then  Judge  of  the  Supreme  Court;  and 
in  every  station  acquitted  himself  with  credit  and  honor, 
adding  to  his  daily  increasing  reputation,  and  (being  more  and 
more  appreciated  by  the  people  of  his  State.  For  the  last 
thirteen  years  of  his  life  he  filled  no  office,  but  devoted  himself 
to  a  heavy  and  lucrative  practice  at  the  bar.  But  his  pro- 
fessional engagements,  absorbing  as  they  were,  ^did  not  cool 
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his  patriotism,  or  prevent  his  active  participation  in  every 
good  work.  During  the  late  civil  war  he  was  the  head  and 
soul  of  that  most  useful  and  beneficient  institution,  the 
Georgia  Relief  Association,  and  many  a  suffering  soldier  felt 
the  effects  of  his  unwearied  efforts  in  its  behalf.  At  the  time 
of  his  death  he  was  engaged,  with  zeal  and  energy  in  the 
duty  assigned  to  him  by  the  bar  of  the  State,  of  raising  a 
monument  to  the  late  eminent  and  beloved  Chief  Justice. 
Activity,  assiduity  and  zealous  effort  marked  his  movements 
in  every  position  in  which  he  was  placed.  As  a  lawyer,  he 
was  faithful,  laborious,  able  and  eminently  successful.  As  a 
judge,  he  was  patient,  investigating,  impartial  and  a  lover  of 
justice. 

His  written  opinions  in  the  Georgia  Reports  are  the  mon- 
uments of  his  high  qualities  as  a  judge.  His  demeanor  at 
the  bar  was  that  of  the  high-toned  gentleman.  No  man  was 
further  from  any  approach  to  littleness.  For  trickery  and 
finesse  he  had  an  abiding  contempt  and  aversion.  Truth  and 
candor  were  conspicuous  in  all  his  d&lings.  His  life  and 
success  offer  to  our  young  brethren  a  bright  and  useful 
example ;  for  what  he  was  they  can  make  themselves,  by  the 
use  of  the  same  means,  industry,  patience,  integrity  and 
honor. 

We  submit  the  following  resolutions : 
Resolvedj  That  we  have  heard,  with  deep  regret,  of  the 
sudden  and  untimely  death  of  Hon.  Ebenezer  Starnes,  for- 
merly Judge  of  this  Court ;  that  we*  sympathize  with  his 
family  and  friends  in  their  bereavement,  and  that  in  testimony 
of  respect  for  his  high  qualities  of  mind  and  heart,  that  the 
Court  be  requested  to  order  that  the  foregoing  preamble  and 
resolution  be  entered  on  the  minutes  of  the  Court. 

Resolved,  That  the  Clerk  be  requested  to  cause  the  pro- 
ceedings to  be  published  in  the  papers  of  this  city  and  of 
Augusta,  and  that  a  copy  of  the  same  be  sent  to  the  family  of 
the  deceased. 

W.  T.  Hull, 
W.  T.  Gould, 
G.  T.  Babnes. 

CommitUt." 
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To  which  Warner,  C.  J.,  made  the  following  response : 
Gentlemen  of  the  Bar  : 

This  Court  receives  the  formal  announcement  made  by 
your  committee,  of  the  sudden  and  unexpected  death  of  our 
distinguished  brother  Starnes,  with  feelings  of  profound  sor- 
row and  regret.    As  one  of  the  former  Judges  of  this  Court, 
and  as  a  Counsellor  at  this  Bar,  his  several  duties  were  per- 
formed with  dignified  courtesy,  and  eminent  ability ;  he  was 
a  model  advocate  before  an  appellate  tribunal.     In  the  past, 
we  have  been  greatly  assisted  in  the  discharge  of  our  ardu- 
ous duties  upon  this  bench,  by  his  diligent   research,   and 
lucid  arguments ;  and  how  painful  is  the  thought,  that  his 
voice  will  never  be  heard   here  again,  for  our   instruction 
or  that  of  his  professional  brethren.    Always  courteous  to  the 
Bench,  he  argued  his  cases  thoroughly,  and  gracefully  sub- 
mitted to  the  judgments  of  the  Court.     At  the  last  term  of 
this  Court,  he  stood  before  us  in  the  full  vigor  of  professional 
manhood;  but  he  has  been  cut  down  in  the  midst  of  his 
usefulness  as  a  citizen  and  a  professional  brother.     In  common 
with  you,  we  sincerely  deplore  his  loss.     Let  the  report  and 
resolutions  be  entered  on  the  minutes  of  the  Court,  as  a  per- 
petual memorial  of  our  respect  for  him  when  living,  and  our 
heartfelt  sorrow  for  his  untimely  death. 

A  true  extract  from  the  Minutes, 
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\wptm  (tatt  af  tjre  gtate  $f  Itatgia, 

AT  MILLEDGEVILLE, 


Present— HIRAM  WARNER,  Chief  Justice. 
IVERSON  L.  HARRIS,  \  Tmi  •  „ 
DAWSON  A.  WALKER,  /  Jwi9**- 


The  Central  Railroad  and  Banking  Company,  plaintiff  in 
error,  vs.  John  E.  Ward,  et  al.}  defendants  in  error. 

John  E.  Ward,  et  cd.,  plaintiffs  in  error,  vs.  The  Central 
Railroad  and  Banking  Company,  defendant  in  error. 

1.  Where  the  complainants  claimed  title  to  fifty  shares  of  Central  Rail- 
road stock,  purchased  from  those  who  derived  their  title  thereto  under 
a  judgment,  and  proceedings  there  under,  of  the  District  Court  of 
"the  Confederate  States  of  America,  for  the  Southern a District  of 
Georgia,"  confiscating  said  Railroad  stock,  as  the  property  of  citizens 
of  another  of  the  United  States,  as  being  alien  enemies, 

Held  :  That  the  purchasers  of  said  Railroad  stock,  deriving  their  title  as 
aforesaid,  did  not  acquire  a  legal  and  valid  title  thereto,  so  as  to  defeat 
the  title  of  the  original  owners  of  the  stock,  and  that  said  Company  ' 
could  not  be  required  to  transfer  to  such  purchasers,  a  certificate  of 
ownership  of  the  stock  upon  the  books  of  the  Company — Harris,  J., 
dissenting. 

2.  Held,  also,  that  the  Company,  in  the  absence  of  any  fraud  or  collu- 
sion, was  not  liable,  as  a  guarantor  of  the  vendor's  title  to  the  stock,  in 
case  of  failure  thereof,  by  merely  allowing  the  transfer  of  the  stock  to 
be  made  on  the  books  of  the  Company,  as  provided  by  the  charter, 
under  the  state  of  facts  presented  by  the  record  in  this  case. 

Equity.    Decided  by  Judge  Flemming.     Chatham  Supe- 
rior Court.    February  term,  1868. 
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John  E.  Ward  and  George  S.  Owens,  filed  their  bill  of 
complaint  against  the  Central  Railroad  and  Banking  Com- 
pany, of  Georgia,  which  was  in  substance  as  follows : 

On  the  5th  day  of  June,  1866,  John  E.  Ward  made  a  sale 
to  George  S.  Owens,  of  fifty  shares  of  the  Capital  Stock  of 
the  Central  Railroad  and  Banking  Company  of  Georgia,  an 
incorporation  under  the  laws  of  the  State  of  Georgia,  and 
constituted  and  appointed  J.  R.  Saussy,  his  attorney  to  make 
and  execute  all  necessary  assignments  and  transfers  of  said 
stock.  George  S.  Owens,  on  the  26th  day  of  June,  1866, 
after  said  sale  so  made  to  him,  requested  the  proper  officers  of 
the  Central  Railroad  and  Banking  Company,  of  Georgia,  at 
the  proper  office  of  said  corporation,  in  the  City  of  Savannah, 
within  the  usual  hours  of  business,  to  permit  the  said  J.  R. 
Saussy,  the  attorney  of  John  E.  Ward,  to  make  the  transfer 
of  the  said  fifty  shares  of  said  capital  stock  upon  the  books 
of  said  corporation,  from  the  name  of  John  E.  Ward,  to  the 
name  of  George  S.  Owens,  and  to  make  out  a  new  scrip  to 
said  fifty  shares  of  capital  stock,  to  George  S.  Owens.  The 
Central  Railroad  and  Banking  Company  of  Georgia,  through 
its  proper  officers,  refused  so  to  do. 

The  prayer  was  that  the  Central  Railroad  and  Banking 
Company  of  Georgia,  should  answer  all  and  singular  the 
matters  and  things  herein  before  stated,  and  that  by  its  proper 
officers,  it  should  be  decreed  to  permit  the  said  J.  R.  Saussy, 
as  attorney,  as  aforesaid,  to  make,  upon  the  books  of  said  cor- 
poration, /the  transfer  of  said  fifty  shares  of  capital  stock  to 
said  George  S.  Owens,  and  to  make  out  and  issue  to  him  scrip 
for  said  fifty  shares  of  capital  stock,  and  for  general  relief. 

The  Central  Railroad  and  Banking  Company  of  Georgia, 
filed  its  answer  to  said  bill,  in  substance,  as  follows: 

This  defendant  admits  that  application  was  made  to  its 
officers,  and  at  its  office,  in  the  City  of  Savannah,  for  the 
transfer  of  fifty  shares  of  the  capital  stock  of  said  Company, 
then  standing  on  the  books  of  said  Company,  in  the  name  of 
the  complainant,  John  E.  Ward,  to  be  made  to  the  complain- 
ant, George  S.  Owens,  in  the  manner  stated  in  complainant's 
bill,  and  that  this  defendant,  through   its  proper  officers, 
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declined  to  have  the  entries  desired  made  on  the  books  of  the 
Company,  and  to  issue  a  new  scrip  or  certificate  for  said  fifty 
shares  of  stock  to  complainant,  George  S.  Owens,  as  requested 
by  the  said  J.  R.  Saussy,  acting  as  agent  for  the  complainant, 
John  E.  Ward. 

Defendant,  further  answered,  that  the  fifty  shares  of  stock 
standing  in  the  name  of  the  said  John  £.  Ward,  complain- 
ant, was  part  and  parcel  of  eight  hundred  and  seventy-eight 
shares  which  appeared  on  the  proper  books  of  defendant,  in 
the  names  of  sundry  persons  then  treated  as  alien  enemies  to 
the  then  Confederate  States  of  America,  which  defendant  sub- 
mits was  then  existing  as  an  organized  government,  with 
sufficient  power  and  authority  to  enforce  its  mandates  and 
decrees,  and  under  the  laws  of  the  Congress  of  the  said  Con- 
federate States,  certain  proceedings  were  instituted  in  the  Dis- 
trict Court  of  the  Confederate  States  of  America,  for  the 
Southern  District  of  Georgia,  to  sequestrate  the  property  of 
alien  enemies ;  and  after  garnishment  served  on  this  defend- 
ant, under  said  proceedings,  and  return  made  to  the  same, 
the  said  District  Court,  at  the  February  term,  in  the  year 
eighteen  hundred  and  sixty-two,  ordered  defendant,  in  regu- 
lar course  of  judicial  proceedings,  to  transfer  all  the  stock 
held  by  the  said  persons,  to  the  Confederate  States  Receiver, 
for  the  Southern  District  of  Georgia. 

Defendant  further  answered,  that  in  pursuance  of  the  said 

order  of  the  said  District  Court,  for  the  Southern  District  of 

Georgia,  a  copy  of  which  was  duly  served  on  defendant,  the 

said  shares  of  stock  then  standing  on  the  books  of  the  said 

Company  in  the  names  of  the  said  persons,  so  treated  as  alien 

enemies  of  the  said  Confederate  States,  and  amounting  in  all 

to  eight  hundred  and  seventy-eight  shares,  were  transferred 

to  Win,  C.  Daniell,  then  Receiver  of  the  Confederate  States, 

for  the  Southern  District  of  Georgia,  the  3d  day  of  May, 

1862,  and  certificates  were  issued  in  the  name  of  the  said 

Wm.   C.   Daniell,  Receiver,  for  said  number  of  shares  of 

stock. 

William  C.  Daniell,  Confederate  States  Receiver,  under  the 
orders,  decrees  and  directions  of  the  said  District  Court,  for 
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the  Southern  District  of  Georgia,  made  and  rendered,  in  due 
course  of  judicial  proceedings,  did  sell  and  dispose  of  said 
shares  of  stock,  so  sequestrated,  and  did  transfer  the  same  on 
the  books  of  defendant,  and  amongst  others,  on  the  3d  day 
of  September,  1862,  transferred  one  hundred  shares  of  said 
stock,  on  the  books  of  said  Company,  to  Octavus  Cohen,  and 
the  said  Octavus  Cohen  also  transferred  fifty  of  said  one  hun- 
dred shares  to  Solomon  Cohen,  on  the  10th  day  of  September, 
in  the  same  year,  and  the  said  Solomon  Cohen,  on  the  17th 
of  April,  1863,  transferred  said  fifty  shares  of  stock  to  the 
complainant,  John  E.  Ward,  in  whose  name  the  same  now 
appears  on  the  ,  books  of  defendant,  and  defendant  averred 
that  all  these  transfers  were  made,  and  acts  done,  while  the 
Confederate  States  of  America  existed  as  an  organized  Gov- 
ernment, with  power  to  enforce  its  mandates  and  decrees,  and 
that  defendant,  during  all  that  period  of  time,  acted  in  accord- 
ance with  such  mandates  and  decrees. 

Since  the  date  of  the  said  transfer  to  the  said  John  £. 
Ward,  and  before  the  application  of  the  said  complainant! 
John  E.  Ward,  through  his  attorney  and  agent,  to  have  the 
said  fifty  shares  of  stock  transferred,  and  a  new  certificate 
issued  in  the  name  of  the  complainant,  George  S.  Owens,  as 
set  forth  in  complainant's  bill  of  complaint,  to  wit :  on  the 

day  of. 1865,  the  said  Confederate 

States  of  America  ceased  to  exist  as  a  distinct  and  organised 
government,  and  the  said  persons  whose  stock  was  transferred, 
on  the  ground  that  they  were  alien  enemies  of  said  Confeder- 
ate States,  having  been,  during  all  this  time,  citizens  of  the 
United  States  of  America,  notified  defendant  that  they  claim 
the  re-transfer  of  said  shares  of  stock  to  each  of  them  respect- 
ively, as  all  the  judicial  proceeding  in  the  Courts  of  said 
Confederate  States  of  America,  were  without  authority  of 
law,  and  null  and  void,  and  all  property  and  titles  derived 
under  the  same,  are  also  null  and  void,  and  of  no  value. 
Defendant,  being  now  without  the  protection  of  the  Courts 
of  the  late  Confederate  Government,  is  advised  that  it  is 
unsafe  to  fellow  any  transfers  of  such  stock  to  be  made  on  its 
books,  or  to  issue  any  new  scrip  or  certificate,  based  on  the  same, 
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or  to  take  any  step  whatever  which  will  tend  to  decide  on  the 
relative  merits  of  the  claims  of  the  parties  in  whose  names 
the  said  stock  now  appears  on  its  books,  and  of  those  in  whose 
names  the  same  appeared  before  the  judicial  proceedings  here* 
inbefore  set  forth  and  referred  to,  without  the  sanction,  order 
and  decree  of  Coart. 

Defendant  answered  that  it  had  no  interest  whatever  in  the 
question  of  title  to  the  said  shares  of  stock,  and  had  been  only 
an  intermediate  agent  in  all  the  transactions  hereinbefore  set 
forth,  desiring  instruction  and  protection  as  such,  and  prayed 
that  the  original  shareholders,  whose  names  appear  on  the  list 
marked  Exhibit  A,  against  whom  said  judicial  proceedings 
in  the  Courts  of  the  Confederate  States  of  America  were 
directed,  and  which  resulted  in  the  transfer  of  said  shares  of 
stock  from  their  names,  and  who  now  claim  the  same  from 
this  defendant,  may  be  made  parties  to  this  suit,  and  required 
io  litigate,  as  to  their  rights  in  the  premises,  with  the  said 
complainants,  and  defendant  prayed  the  instructions  and  pro- 
tection of  the  Court. 

To  the  answers  were  attached  as  Exhibits,  a  list  of  said 
stockholders  and  a  copy  of  the  proceedings  in  the  said  Dis- 
trict Court. 

The  special  jury,  on  the 'said  cause  being  submitted  to 
them,  returned  the  following  verdict,  taken  by  consent  for 
the  purpose  of  submitting  the  questions  of  law  to  the  Court. 

"  We,  the  jury,  find  that  the  facts  set  forth  in  the  answer 

of  the  defendant,  the  Central  Railroad  Company,  are  true, 

and  that  the  stock  was  transferred  at  the  times  mentioned  in 

said  answer,  and  that  Solomon  Cohen,  mentioned  in  said  bill 

and    answer,  was  at  the  time  he  transferred  one  hundred 

shares  of  the  stock  mentioned  in  said  bill  and  answer,  to  John 

E.  Ward,  the  complainant,  possessed  of  other  stock  in  the 

said  Central  Railroad  and  Banking  Company;  this  decree 

rendered  subject  to  the  opinion  of  the  Court  as  to  the  law 

controlling  the  case.     March  7th,  1867. 

Geo.  W.  Davis,  Foreman. 

.Besides  the  bill,  answer  and  verdict,  there  was  an  agree- 
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ment  signed  by  the  solicitors  of  the  complainants  and  of  the 
defendants,  which  is  as  follows : 

"  Upon  the  argument  of  the  above  entitled  case  it  is  agreed, 
that  the  fact  is  admitted  that  the  complainant,  John  E. 
Ward,  purchased  the  shares  of  stock  without  knowledge  that 
the  same  had  ever  been  confiscated  and  without  notice  to  that 
effect.  And  that  without  reference  to  said  verdict,  the  argu- 
ment is  open  to  complainant's  counsel,  that  the  transfer  to  the 
said  John  E.  Ward,  was  a  voluntary  one  on  the  part  of  the 
Bank,  to  the  extent  that  it  was  not  made  under  an  order  of 
Court,  but  that  after  the  first  transfer,  which  was  made  under 
the  order  of  the  Confederate  Court,  the  Bank  continued  to 
transfer  the  same  stock  as  long  as  the  Confederate  States, 
under  the  direction  of  whose  authorities  the  transfer  was 
originally  made,  continued  a  government"  . 

Upon  these  papers  said  cause  was  argued,  and  the  Court 
held  that  the  defendant  under  the  facts  did  not  warrant  the 
title  to  said  stock,  to  Ward,  nor  become  in  any  way  respon- 
sible therefor;  that  the  owners  of  the  said  stock,  at  the  time 
of  confiscation,  lost  their  title  by  confiscation ;  and  therefore 
had  no  right  to  be  made  parties  to  the  bill ;  and  believing 
that  the  Confederate  States  of  America  was  such  an  one  as 
could  confiscate  said  property,  and  had  done  so,  ordered  that 
the  defendant  permit  J.  R.  Sauasy,  as  the  attorney  of  J.  E. 
Ward,  to  make  upon  its  books  the  transfer  of  fifty  shares  of 
capital  stock,  to  George  S.  Owens,  and  make  out  and  issue 
scrip  to  the  said  George  S.  Owens  for  said  fifty  shares  of 
capital  stock. 

To  which  decision  and  judgment  the  said  Central  Railroad 
and  Banking  Company  of  Georgia,  by  its  solicitors,  excepted 
and  assigned  as  error : 

That  the  Court  erred,  1st,  in  deciding  that  the  government 
of  the  la  to  Confederate  States  of  America,  had  the  right  to 
sequestrate  the  property  of  citizens  of  the  United  States  of 
America,  classing  the  latter  as  "alien  enemies."  2nd*  in 
deciding,  that  under  the  Sequestration  Acts  of  the  said  Con- 
federate States  of  America,  the  "Receiver"  under  said  Acts, 
took  a  good  title  to  property  and  transmitted  the  same 
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through  other  parties  to  the  complainant.  3d,  in  deciding 
that  the  owners  of  the  shares  of  railroad  stock  before  the 
alleged  confiscation,  had  no  interest  whatever  in  said  shares, 
by  reason  of  said  alleged  confiscation.  4th,  in  ordering  that 
the  Central  Railroad  and  Banking  Company  of  Georgia, 
should  permit  a  transfer  of  stock  to  be  made  on  its  books,  by 
the  complainant,  claiming  said  stock  under  said  Confiscation 
Acts,  and  should  issue  new  scrip  to  the  person  to  whom  said 
transfer  should  be  made. 

Ward  and  Owens,  by  their  solicitors,  also  excepted  to  said 
decision  in  so  far  as  it  held  that  the  defendant  did  not  warrant 
the  title  to  said  stock  to  Ward,  or  become  any  way  responsi- 
ble to  him  therefor,  he  being  a  bona  fide  holder  for  value 
without  notice  of  any  cloud  on  the  title  to  the  same.  They 
sued  out  their  writ  of  error,  also.  The  cases  were  consolidated 
and  argued  together. 

Jackson,  Lawton  &  Bassinger,  for  the  Corporation,  re- 
viewed the  Prize  cases,  2  Black.,  reading  from  pp  666,  667, 
670,672-3-4 ;  cited  "  Mrs.  Alexander's  cotton"  case,  2  Wal- 
lace, 404 ;  Wheaton's  International  Law,  74 ;  9  Vesey's  Ch. 
R.,  347 ;  3  Wheaton,  324,  and  opinion  of  Chief  Justice  Chase, 
in  American  Law  Review,  to  show  the  status  of  the  Confed- 
erate States  government.  As  to  the  Corporation  being  liable 
as  warrantor  to  Ward,  they  cited  its  charter  and  A.  and  A. 
on  Corp.,  436-7  and  447. 

Loyd,  Hartridge  &  Chisolm,  for  complainants,  relied 
on  said  Prize  cases,  2  Black. ;  Vattel,  425 ;  7  Wheaton,  337 ; 
2  Wallace,  419  ;  Act  of  U.  S.  Congress,  13th  July,  1861,  and 
Sequestration  Act  of  C.  S.  Congress,  30th  August,  1861,  the 
&4  Geo.  R.,  367,  as  to  the  status  of  the  Confederate  States* 
government,  and  contended  that,  though  the  title  could  not  be 
sustained  on  the  basis  of  said  sequestration  being  legal,  yet 
as  against  Ward,  a  bona  fide  purchaser,  the  Corporation  was 
estopped,  and  to  this  point  cited  4  Duer's  R.,  525,  541,  563, 
575  and  593.  2  Bingham,  407.  38  Barbour,  340.  4  Conn., 
544.  5  Conn.,  245.  6  Conn .,  552.  Parson  Select  Eq.  Cases, 
247..    3  Paige,  362,  and  22  Wend.,  362. 
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Warner,  C.  J. 

There  are  two  questions  presented  by  the  record  in  this 
case  for  our  consideration  and  judgment.  First,  whether  the 
complainants,  and  those  under  whom  they  claim,  acquired  a 
valid  title  to  the  fifty  shares  of  the  Central  Railroad  stock 
under  the  judgment,  and  proceedings  had,  in  the  District 
Court  of  the  Confederate  States  ?  Second,  if  they  did  not, 
is  the  Central  Railroad  Company  liable  as  a  warrantor  of  the 
title  of  the  stock  transferred  on  the  books  of  the  Company 
to  the  purchasers  thereof,  under' the  proceedings  had  in  said 
Confederate  Court  ?  The  Court  below  decided  that  the  com- 
plainants acquired  a  valid  title  to  the  fifty  shares  of  stock ;  but 
also  decided  that  the  Company  would  not  be  liable  as  a  war- 
rantor of  the  title  to  the  stock,  in  the  event  of  the  failure  of 
title  in  the  parties  from  whom  the  complainants  purchased  the 
same.  Both  decisions  of  the  Court  were  excepted  to,  and  are 
now  assigned  for  error  here. 

It  appears  from  the  record,  that  the  fifty  shares  of  stock 
now  in  controversy  constituted  a  part  and  parcel  of  eight 
hundred  and  seventy-eight  shares  of  the  capital  stock  of  the 
Central  Railroad  and  Banking  Company,  which  appeared  on 
the  books  of  the  Company  to  have  been  held  and  owned  in 
the  names  of  sundry  persons  on  the  record  mentioned,  who 
were  citizens  of  the  United  States  of  America,  and  have  con- 
tinued to  be  so  off  tile  time.    These  eight  hundred  and  seven- 
ty-eight shares  of  stock  were  sequestrated  as  the  property  of 
alien  enemies  by  the  judgment  of  the  Confederate  Court,  and 
the  Company  directed  to  transfer  the  stock  upon  their  books 
to  the  Confederate  States  Receiver,  Wm.  C.  Daniel,  which* 
was  done  on  the  3d  day  of  May,  1862.    Afterwards,  Daniel, 
as  Confederate  States  Receiver,  under  the  order  and  decree  of 
said  Court,  .sold  the  said  shares  of  stock  so  sequestrated,  and 
transferred  the  same  on  the  books  of  the  Company.    On  the 
3d  September,  1862,  Daniel,  the  Receiver  as  aforesaid,  trans- 
ferred one  hundred  shares  of  said  stock  on  the  books  of  the 
Company  to  Octavus  Cohen,  and  the  said  Octavos  Cohen 
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transferred  fifty  of  said  one  hundred  shares  to  Solopon  Co* 
hen,  and  Solomon  Cohen,  on  the  17th  April,  1863,  transferred 
said  fifty  shares  to  one  of  the  complainants,  John  E.  Ward. 

1.  Did  the  complainants,  or  those  under  whom  they  claim, 

acquire  a  legal  and  valid  title  to  the  fifty  shares  of  stock,  as 

against  the  original  owners  thereof,  under  the  judgment  and 

proceedings  had  in  the  Confederate  Court,  as  set  forth  in  the 

record?    The  answer  to  this  question  will  depend  upon  the 

fact  whether  the  original  owners  of  this  railroad  stock,  being 

citizens  of  the  United  States,  were  alien  enemies  to  the  citizens 

of  the  State  of  Georgia,  another  of  the  United  States,  con* 

stituting  the  United  States  of  America,  as  recognized  by  the 

Constitution  thereof,  and  whether  the  Confederate  Court  had 

the  lawful  authority  to  adjudge  them  to  be  so,  as  stated  in  the 

record.     The  judgment  of  the  Court  below,  is  based  upon  the 

idea  of  the  legal  right  of  separate  State  secession  from  the 

Federal  Union ;  that  by  the  act  of  secession,  Georgia  became 

an  independent  State  or  nation,  and  that  the  late  war  was  a 

contest  between  separate,  independent  States  or  nations ;  or, 

at  least,  it  was  a  civil  war  between  the  States,  and  that  the 

citizens  thereof  were  alien  enemies  to. each  other,  and  their 

property  liable  to  confiscation  under  the  proceedings  had  in 

this  case. 

The  important  question  to  be  decided  is,  what  was  the  po- 
litical status  of  the  State  of  Georgia  and  the  people  thereof 
during  the  war,  and  at  the  termination  of  the  war,  according 
to  the  fundamental  principles  of  international  law  and  the 
fundamental   principles  of  the  Constitution  of  the  United 
States  ?    If  the  State  of  Georgia  had  the  legal  right  to  secede 
from  the  Federal  Union,  and  thereby  became  an  independent 
State  or  nation,  outside  of  the  Federal  Union,  and,  as  such, 
was  conquered  by  the  government  of  the  United  States,  as  an 
independent  State  or  nation,  then  her  citizens  were  not  entitled 
to  claim  any  protection  under  the  provisions  of  the  Federal 
Constitution.    They  might  have  been  lawfully  placed  under 
military  government  by  the  conqueror,  and  dealt  with  as  the 
recognized  principles  of  international   law  prescribe,  until 
again  admitted  into  the  Federal  Union,  as  provided  by  the 
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Constitution  thereof.  But  a  majority. of  this  Court," during 
the  present  term,  in  the  case  of  Chancely  vs.  Baily  &  Cleve- 
land (post)  have  held  and  decided  that  the  State  of  Georgia 
could  not  lawfully  secede  from  the  Federal  Union,  that  by 
her  own  voluntary,  executed  compact,  she  constituted  an  inte- 
gral part  of  the  political  sovereignty  of  the  government  of 
the  United  States  of  America;  that,  having  in  her  sovereign 
capacity,  voluntarily  granted  certain  powers  enumerated  in  the 
Federal  Constitution,  for  the  expressed  purpose  of  forming 
and  creating  that  government,  in  order  to  form  a  perpetual 
Union  of  the  States,  of  which  she  was  one,  she  could  not, 
afterwards,  resume  or  reassert  the  powers  so  granted,  and  there- 
by destroy  the  unity  of  that  government  of  which  she  cos* 
atituted  an  integral  part,  except  by  successful  revolution,  which 
has  not  been  accomplished.  The  reasons  for  that  decision 
will  not  be  again  repeated  here.  From  this  conclusion,  as 
to  the  legal  right  of  separate  State  secession  from  the  Federal 
Union,  it  necessarily  follows  that  the  orignal  owners  of  the 
railroad  stock,  being  citizens  of  any  one  of  the  United  States 
of  America,  were  not  alien  enemies  to  the  citizens  of  the  State 
of  Georgia,  another  of  the  United  States,  in  any  legal  sense 
of  that  term.  By  an  act  of  Congress,  passed  in  1798,  it  is 
provided  that  in  case  war  shall  be  declared  between  the  Uni- 
ted States  and  any  foreign  nation  or  government,  the  citizens 
of  such  foreign  nation  or  government,  within  the  United 
States,  shall  be  recognized  as  alien  enemies.  United  States 
Statutes  at  Large,  577.  The  original  owners  of  this  railroad 
stock  were  not  citizens  of  any  foreign  State  or  nation.  This 
Confederate  Court  mentioned  in  the  record,  derived  its  autho- 
rity solely  from  an  organization  of  several  of  the  States  of  the 
Federal  Union,  which  attempted  to  secede  therefrom,  but 
failed  to  do  so.  That  organization  of  assumed  seceded  States,  for 
the  purpose  of  resisting  the  government  of  the  United  States, 
was  in  violation  of  the  supreme  law  of  the  land,  as  declared 
by  the  Constitution  of  the  United  States — as  was  held  by  a  ma- 
jority of  this  Court  in  Chancely  vs.  Baily  {post,)  consequent!/ 
that  Court,  deriving  its  sole  authority  from  that  organization 
did  not  have  the  lawful  jurisdiction  to  adjudge  and  determine, 
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that  the  original  owners  of  thus  railroad  stock  were  alien 
enemies,  or  to  confiscate  and  order  a  sale  of  their  property  as 
such,  as  set  forth  in  the  record.  Therefore,  the  purchasers  of 
said  railroad  stock  under  the  pretended  authority  of  such  judg- 
ment and  sale,  acquired  no  legal  or  valid  title  thereto.  When 
the  rights  to  property  are  sought  to  be  changed  by  the  sen- 
tence of  a  judicial  tribunal,  the  power  and  authority  under 
which  it  acts  must  be  considered  and  looked  into.  It  is  for 
governments  to  decide  whether  they  will  consider  a  colony 
which  has  separated  herself  from  the  mother  country  an  in- 
dependent nation.  Until  such  decision  shall  be  made,  or  the 
mother  country  shall  relinquish  her  claim,  courts  of  justice 
must  consider  the  ancient  stale  of  things  as  remaining.  Rose 
vs.  Himely,  4  Cranch's  K.,  241.  "It  belongs  exclusely  to 
governments  to  recognize  new  States  in  the  revolutions  which 
may  occur  in  the  world,  and  until  such  recognition,  either  by 
our  own  government,  or  the  government  to  which  the  new  State 
belonged,  Courts  of  justice  are  bound  to  consider  the  ancient 
state  of  things  as  remaining  unaltered/'  Gelston  vs.  Hoyt, 
3  Wheaton's  B.,  246.  The  Confederate  government  was 
never  recognized  by  the  government  of  the  United  States  as 
a  legal,  existing  government. 

But  it  is  contended  that,  although  the  State  of  Georgia  may 
not  have  had  the  legal  right  to  secede  from  the  Federal  Union, 
still  she  was  in  fad  out  of  the  Union  for  all  political  pur- 
poses, and  was  recognized  by  the  government  of  the  United 
States  as  a  belligerent  enemy,  and  therefore,  according  to  the 
laws  of  war,  she  must  be  considered  and  treated  as  a  State 
out  of  the  Union ;  that  all  acts  done  under  her  authority 
whilst  in  that  condition,  including  the  confiscation  of  this 
railroad  stock,  were  lawful  and  valid  acts,  and  that  the  title 
of  the  original  owners  to  the  same  was  thereby  legally  divested. 
Before  proceeding  to  discuss  this  branch  of  the  case,  it  is 
proper  to  remark  that  the  Common  Law  of  nations,  (which 
is  a  part  of  the  Common  Law  of  the  land,)  when  in  conflict 
with  the  principles  and  provisions  of  our  American  Federal 
Constitution  and  the  form  of  government  established  thereby, 
or  the  laws  enacted  in  pursuance  thereof,  must  yield  to  the 
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latter.  The  Common  Law  of  nations,  when  repugnant  to  the 
positive  provisions  of  the  Constitution  of  the  United  States 
or  the  laws  enacted  in  pursuance  thereof;  must  be  considered 
as  abrogated  or  repealed  by  the  latter. 

But  let  us  examine  this  question  in  accordance  with  the 
rules  prescribed  by  the  Common  Law  of  nations.  Was  the 
war  in  which  the  people  of  Georgia  was  engaged  a  civil  war 
or  a  rebellion  f  According  to  some  writers  upon  international 
law,  the  distinction  between  a  civil  war  and  a  rebellion,  is 
where  the  malcontents  have  any  just  cause  for  taking  up  arms 
against  the  sovereign  authority.  If  they  have,  it  is  termed  a 
civil  war ;  if  they  have  not,  then  it  is  termed  a  rebellion. 
Without  pretending  to  decide  whether  the  people  of  Georgia 
were  engaged  in  a  civil  war,  or  a  rebellion,  it  is  quite  certain 
that  the  war  was  prosecuted  by  the  government  of  the  United 
States  upon  the  theory  that  it  was  a  rebellion,  and  it  was  so 
declared  by  that  government,  in  the  most  solemn  form.  In 
view  of  important  questions  that  may  hereafter  be  presented 
to  this  Court  for  its  consideration  and  judgment,  the  State  of 
Georgia  will  be  considered  as  occupying  the  position  that  the 
government  of  the  United  States  has  asssgned  to  her  in 're- 
gard to  the  war.  If,  however,  we  oonsider  the  contest  in 
which  the  people  of  Georgia  were  engaged  with  the  govern- 
ment of  the  United  States  as  a  civil  war,  instead  of  a  rebellion, 
the  result  must  be  the  same,  so  far  as  the  political  status  of 
the  State  is  concerned,  as  well  as  the  rights  of  the  parties 
now  before  the  court.  "  A  civil  war,"  (says  Vattel,)  "  breaks 
the  bonds  of  society  and  government,  or  at  least  suspends 
their  force  and  effect :  it  produces  in  the  nation  two  indepen- 
dent parties,  who  consider  each  other  as  enemies,  and  acknow- 
ledge no  common  judge.  These  two  parties,  therefore,  must 
necessarily  be  considered  as  thenceforward  constituting,  at 
least  for  a  time,  two  separate  bodies,  two  distinct  societies. 
Though  one  of  the  parties  may  have  been  to  blame  in  break- 
ing  the  unity  of  the  State,  and  resisting  the  lawful  authority, 
they  are  not  the  less  divided  in  fact.  Besides,  who  shall 
judge  them  ?  Who  shall  pronounce  on  which  side  the  right 
or  the  wrong  lies?    On  earth  they  have  no  common  superior ; 
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they  stand,  therefore,  in  precisely  the  same  predicament  as 
two  nations  who  engage  in  a  contest,  and  being  unable  to 
come  to  an  arrangement,  have  recourse  to  arms.    This  being 
the  case,  it  is  very  evident  that  the  common  laws  of  war, 
those  maxims  of  humanity,  moderation  and  honor,  which  we 
have  already  detailed  in  the  course  of  this  work,  ought  to 
be  observed  by  both  parties  in  every  civil  war."    Vattel, 
425,  section  293.    Thus  it  is  very  clear  that  the  common  laws 
of  war,  were  applicable  to  the  belligerent  parties  during  the 
time  the  contest  continued, — during  the  time  the  sovereign  au- 
thority of  the  government  of  the  United  States  was  suspended 
by  the  force  of  arms  in  the  State, — they  were  during  thai 
time  belligerent  enemies,  so  far  only  as  to  observe  those  max- 
ims of  humanity,  moderation  and  honor  prescribed  by  the 
common  laws  of  war,  but  they  were  domestic  belligerent  ene- 
mies, and  not  alien  belligerent  enemies,  and  that  fact  nega- 
tives the  right  of  confiscation  in  this  case,  on  the  part  of  those 
who  were  resisting  the  sovereign  authority  of  the  government 
of  the  United  States.    Although  the  common  laws  of  war 
are  applicable  to,  and  are  to  be  observed  during  the  continu- 
ance of  a  civil  toar,  what  is  to  be  done  when  the  sovereign 
authority  of  the  government  is  asserted  by  force  of  arms  over 
the  State  attempting  to  secede  therefrom,  and  peace  and  order 
is  restored  in  a  civil  war  f  "  When  the  sovereign,"  (says  Vat- 
tel,) "  has  subdued  the  opposite  party  and  reduced  them  to 
submit  and  sue  for  peace,  he  may  except  from  the  amnesty 
the  authors  of  the  disturbances — the  leaders  of  the  party. 
He  may  bring  them  to  a  legal  trial,  and  punish  them  if  they 
be  found  guilty."    Vattel,  426.    This  could  not  be  done 
until  the  sovereign  authority  of  the  government  had  been 
restored  over  the  State,  the  civil  war  suppressed,  the  enemies 
of  that  sovereign  authority  subdued,  and  peace  maintained. 
It  was  undoubtedly  the  duty  of  the  government  of  the  United 
States  to  have  protected  the  people  of  Georgia  against  both 
foreign  and  domestic  enemies,  to  have  maintained  the  sover- 
eign authority  of  the  United  States  over  them ;  but  if,  for  a 
time,  that  authority  was  suspended  by  the  force  of  arms  in. 
the  hands  of  the  domestic  enemies  of  that  government,  what 
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was  the  duty  of  the  government,  when  its  authority  was 
restored  by  forqe  of  arms,  towards  the  people  of  the  State, 
and  what  was  the  political  status  of  the  State  according  to 
the  v well-established  principles  of  international  law?  We 
have  already  shown  that  the  government  might  bring  to  trial 
the  authors'  of  the  disturbance,  and  punish  them,  if  found 
guilty,  in  case  of  a  civil  war,  but  what  is  the  condition  of  the 
State,  and  the  people  thereof,  at  the  termination  of  a  civil 
war  ?  "  The  sovereign,"  (says  Vettel,)  "  is  bound  to  protect 
the  persons  and  property  of  his  subjects,  and  to  defend  them 
against  the  enemy.  When,  therefore,  a  subject,  or  any  part 
of  his  property,  has  fallen  into  the  enemies  possession,  should 
any  fortunate  event  bring  them  again  into  the  sovereign's 
power,  it  is  undoubtedly  his  duty  to  restore  them  to  their 
former  condition,  to  re-establish  the  persons  in  all  their  rights 
and  obligations,  to  give  back  the  effects  to  the  owners;  in  a 
word,  to  replace  everything  on  the  same  footing  on  which  it 
stood  previous  to  the  enemy's  capture.  The  justice  or  injus- 
tice of  the  war,  makes  no  difference  in  this  case."  Vattel, 
3^2,  section  205.  The  proposition  to  be  established  is,  that 
although  by  civil  war  the  State  of  Georgia,  for  a  time,  may 
have  been  in  the  hands  of  and  under  the  control  of  domestic 
belligerent  enemies  and  the  sovereign  authority  of  the  Govern- 
ment of  the  United  States  may  have  been  for  a  time  suspen- 
ded; yet  when  that  authority  was  restored  by  force  of  arms, 
the  position  of  the  State  was  in  the  Union,  not  only  de  jure 
but  de  facto,  Vattel  states,  the  principle  which  is  applicable 
to  the  case :  "  If  the  sovereign  retakes  those  towns,  countries 
or  prisoners,  who  had  surrendered  to  the  enemy,  he  recovers 
all  his  former  rights  over  them,  and  is  bound  to  re-establish 
them  in  their  pristine  condition"  Vattel  394,  section  210. 
The  pristine  condition  of  the  State  of  Georgia,  prior  to  the 
war,  was  one  of  the  original  thirteen  sovereign  States  that 
formed  the  government  of  the  United  States,  and  then  and 
now,  constitutes  an  integral  part  of  the  sovereign  authority  of 
that  government,  the  unity  of  which  she  could  not  destroy  by 
her  own  act,  unless  the  absolute  legal  right  of  separate  State 
secession  be  admitted.    If  the  State  was  in  the  Union  upon 
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the  suppression  of  a  civil  war  both  dejure  and  de  facto,  surely 
she  was  in  the  Union  upon  the  suppression  of  a  rebellion 
against  the  government  of  the  United  States. 

According  to  these  fundamental  principles  of  international 
law,  independent  .of  the  provisions  of  the  Federal  Constitu- 
tion, the  war  was  prosecuted,  on  the  part  df  the  Government 
of  the  United  States,  for  the  purpose  of  maintaining  its  sov- 
ereign authority  over  all  the  States  which  constituted  an 
integral  part  thereof,  and  to  preserve  the  unity  of  the  same, 
for  the  protection  of  the  citizens  thereof,  and  their  property. 
This  being  so,  what  were  the  rights  of  the  original  owners  of 
this  railroad  stock,  at  the  time  of  the  attempted  secession  of 
the  State,  in  1861  ?    They  were  citizens  of  one  or  more  of 
the  United  States,  which  did  not  attempt  to  secede  from  the 
Federal  Union.     By  the  2d  section  of  the  4th  article  of  the 
Constitution  of  the  United  States,  it  is  declared,  that  "  the 
citizens  of  each  State  shall  be  entitled  to  all  privileges  and 
immunities  of  citizens  in  the  several  States"    The  owners  of 
this  railroad  stock,  then,  at  the  time  of  the  attempted  seces- 
sion of  the  State  of  Georgia,  although  citizens  of  another 
State  within  the  Federal  Union,  had  the  lawful  right  to  own, 
have,  hold,  and  enjoy  the  title  to  the  same  in  this  State,  under 
the  supreme  law  of  the  land,  which  the  war  was  prosecuted 
to  uphold  and  maintain. 

But  it  is  contended  that  inasmuch  as  the  war,  which  was 

prosecuted  by  the  Government  of  the  United  States,  for  the 

maintenance  of  its  sovereign  authority  over  the  States  which 

attempted  to  secede  therefrom,  assumed  the  proportions  of  a 

civil  war,  therefore,  an  organization  of  these  latter  States,  for 

the  purpose  of  resisting  the  authority  of  the  Government  of 

the  United  States,  could,  under  the  claim  of  belligerent  rights 

daring  such  war,  lawfully  confiscate  this  railroad  stock,  as 

the  property  of  alien  enemies.     In  support  of  this  position 

the  decision  of  the  Supreme  Court  of  the  United  States,  in 

the  Prize  cases,  is  relied  on — 2  Black's  Rep.,  666.     In  the 

case  of  Shortridge  vs.  Mason,  in  the  Circuit  Court  of  the 

United  States,  for  North  Carolina,  reported  in  the  American 

Law  Review,  for  October,  1867,  p.  95,  Chief  Justice  Chase 

35 
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says,  in  relation  to  the  Prize  cases,  "  but  there  is  nothing  in 
that  opinion  which  gives  countenance  to  the  doctrine  which 
counsel  endeavors  to  deduce  from  it,  that  the  insurgent  States, 
by  the  act  of  rebellion,  and  by  levying  war  against  the  nation, 
became  foreign  i&ates,  and  their  inhabitants  alien  enemia" 
In  the  case  ofVhortridge  vs.  Mason,  it  was  held  to  be  no 
defence  to  an  action  for  debt,  that  the  defendant  had  been 
compelled  to  pay  the  amount  of.  the  debt,  with  interest,  to  a 
receiver  under  the  sequestration  acts  of  the  Confederate  Stain. 
In  relation  to  the  principles  asserted  by  the  Court  in  the 
Prize  cases,  it  may  be  remarked,  that  whilst  it  may  be  lawful 
for  the  regular  established  Government,  in  order  to  maintain 
its  sovereign  authority  over  those  who  attempted  to  resist  it  by 
civil  war }  to  confiscate  the  property  of  the  latter,  found  within 
the  military  lines  of  the  former,  during  the  existence  of  the 
war,  as  a  belligerent  right;  yet,  it  does  not  follow,  that 
those  who  are  engaged  in  revolution  for  the  purpose  of  resid- 
ing the  lawful  authority  of  that  Government,  can  claim  tbe 
lawful  right  to  confiscate  the  property  of  citizens  who  adhere 
to  the  lawful  Government,  as  alien  enemies,  under  the  claim 
of  ft  belligerent  right  to  do  so,  the  more  especially  when  they 
fail  to  make  good  that  claim  by  force  of  arms.  In  a  legal  point 
of  view,  the  difference  between  the  two  cases  will  be  at  once 
apparent.  The  complainants,  and  those  under  whom  the; 
claim,  derive  their  title  to  the  railroad  stock,  under  proceed- 
ings of  an  unauthorized,  and  unrecognized  organization  which 
has  failed,  and  ceased  to  exist,  and  their  title  thereto  being  so 
derived,  failed  with  it.  It  is  the  judgment  of  a  majority  of 
this  Court,  that  the  judgment  of  the  Couit  below,  upon  this 
branch  of  the  case,  be  reversed. 

2.  In  regard  to  the  other  question  made  in  this  case, 
whether  the  Central  Railroad  and  Banking  Company  are  to 
be  held  liable  as  guarantors,  or  warrantors  of  the  title  to 
this  stock,  simply  because  the  Company  allowed  the  trans- 
fer of  the  stock  to  be  made  upon  their  books,  under  the  facts 
and  circumstances  presented  by  the  record,  it  is  the  unani- 
mous opinion  of  the  Court  that  the  Company  are  not  so  lia- 
ble.    By  the  9th  section  of  the  charter  of  the  Company,  cer- 
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tificates  of  stock  therein  are  transferred  on  the  books  of  the 
Company  only  by  personal  entry  of  the  stockholder,  his  or 
her  legal  representative.  The  stock  is  not  purchased  of  the 
Company,  bat  of  the  party  who  represents  himself  to  be  the 
owner  of  it,  who,  when  the  terms  of  sale  are  consummated, 
directs  the  transfer  to  be  made  by  his  personal  entry,  or  that 
of  his  legal  representative,  on  the  books  of  the  Company,  to 
his  vendee.  In  the  absence  of  any  fraud  or  collusion,  on 
the  part  of  the  Company,  the  mere  transfer  of  the  stock  on 
the  books  thereof,  by  direction  of  the  vendor  to  his  vendee, 
does  not  make  the  Company  liable  as  a  guarantor,  or  war- 
rantor, of  the  vendor's  title  to  the  stock.  If  the  vendor's 
title  to  the  stock  is  not  good,  the  vendee  must  look  to  him 
from  whom  he  purchased  the  stock,  and  to  whom  he  paid  the 
consideration  therefor.  There  was  an  implied  warranty  on 
the  part  of  the  vendor  of  the  stock  that  he  had  a  valid  title 
thereto.  See  Revised  Code,  section  2609.  These  cirtificates 
of  stock  are  not  such  recognized  currency  as  will  protect  the 
vendee  thereof,  as  a  bona  jide  purchaser.  Revised  Code,  sec- 
two  2597.  It  is  the  judgment  of  this  Court,  that  the  judg- 
ment of  the  Court  below  be  affirmed  upon 'this  assignment  of 
error  in  the  record.  Let  the  respective  judgments  be  entered 
in  accordance  with  the  judgment  of  this  Court. 

[See  the  dissenting  opinion  of  Harris,  J.,  after  the  next 
case.] 
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Chancely  c*.  Bailey  and  Cleveland, 

Wm.  Chancely,  plaintiff  in  error,  vs.  Robert  H.  Bailey, 
maker,  and  Wm.  C.  Cleveland,  security,  defendants  in 
error. 

Where  it  appeared  on  the  face  of  a  promissory  note  that  it  was  given  bj 
defendants  to  the  plaintiff,  in  consideration  of  the  services  of  such 
plaintiff,  as  a  substitute  as  a  soldier  in  the  Confederate  army,  to  fight 
and  bear  arms  against  the  Government  of  the  United  States. 

Held :  That  the  consideration  of  the  note  was  illegal  and  void. 

Harris,  J.,  dissenting. 

Complaint.  Nonsuit.  Decided  by  Judge  Cole.  Monroe 
Superior  Court.    August  term,  1867. 

This  was  complaint  on  the  following  writing : 

"$2,600  00.,, 

One  day  after  date  I  promise  to  pay  William  Chancely,  or  bearer, 
Twenty-five  Hundred  Dollars,  for  services  as  a  substitute  for  me,  pro- 
vided he  serves  and  releases  me  from  service  for  the  period  of  three 
years,  or  during  the  war  now  going  on  between  the  Confederate  States  tod 
the  United  States  of  America.  And  if  I  am  not  released  from  serviee 
for  the  above  stated  time,  he  is  to  receive  only  for  the  time  he  serves  for 
me,  at  the  rates  of  twenty-five  hundred  dollars  for  three  years  or  the  war. 

Rob't  H.  Bailey, 

January  81st,  1868.  W.  C.  Cleveland,  Security. 

The  pleas  were  that  the  undertaking  was  only  conditional, 
and  payable  in  the  currency  of  that  time,  which  had  been 
tendered  and  refused,  and  that  the  undertaking  was  illegal 
and  void. 

Plaintiff  introduced  the  obligation  in  evidence  and  closed. 

Defendant  moved  for  a  nonsuit,  upon  the  ground  that  the 
contract  was  illegal  and  void.  The  Court  so  held,  and 
granted  the  nonsuit. 

It  is  said  this  was  error.  The  cause  was  argued  at  Decem- 
ber term,  1867,  and  held  up  for  consideration. 

Cabaniss  &  Peeples,  for  plaintiff  in  error. 

A.  Di  Hammond,  by  the  Reporter,  for  defendants  in 
error. 
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Warner,  XX  J. 

This  was  an  action  brought  by  the  plaintiff  against  the 
defendants  upon  a  note,  or  obligation,  whereby,  the  defend- 
ants promised,  one  day  after  date,  to  pay  the  plaintiff  twenty- 
five  hundred  dollars,  as  a  substitute  for  one  of  the  defendants 
in  the  Confederate  army,  for  the  term  of  three  years,  or  during 
the  war  now  going  on  between  the  Confederate  States  and  the 
United  States  of  America,  dated  31st  January,  1863.  Upon 
the  trial  of  the  case,  the  Court  below  decided  that  the  under- 
taking of  the  defendants  was  illegal  and  void,  and  nonsuited 
the  plaintiff.  This  decision  of  the  Court  below,  is  now 
assigned  for  error  here. 

The  argument  of  the  counsel  for  the  plaintiff  in  error,  is 
based  mainly  upon  the  ground  that  the  State  of  Georgia  had 
the  lawful  right  to  secede  from  the  Union  in  1861,  and  hav- 
ing done  so,  it  was  lawful  for  her  people  to  form  a  new  gov- 
ernment, and'  to  make  war  upon  the  Government  of  the 
United  States,  and,  therefore,  the  consideration  for  which  the 
note  in  question  was  given,  was  a  lawful  and  valid  considera- 
tion. This  is  k  judicial j  and  not  ^  political,  question,  depend- 
ing for  its  solution  upon  the  legal  right  of  the  State  to 
secede  from  the  American  Union,  and  then  to  make  war  upon 
the  Government  of  the  United  States.  This  Court  has  noth- 
ing to  do  with  the  maintainance  of  mere  abstract  political 
theories.  Did  the  State  of  Georgia  have  the  legal  right  to 
secede  from  the  American  Union,  according  to  a  fair  legal 
interpretation  of  the  Constitution  of  the  United  States,  to 
which  she  was  one  of  the  original  parties?  The  first,  and 
only  Union  formed  by  the  sovereign  independent  States  of 
America,  was  formed  on  the  9th  day  of  July,  1778,  under 
the  name  and  style  of  "  The  United  States  of  America/1  by* 
articles  of  confederation  and  perpetual  Union  between  the 
States.  This  Union,  so  formed,  was  declared  to  be,  by  the 
13th  article  of  the  confederation  of  the  United  States,  per- 
petual. In  pursuance  of  a  resolution  adopted  by  the  conti- 
nental Congress,  on  the  21st  February,  1787,  a  Convention 
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was  called  of  the  several  States,  to  be  held  at  Philadelphia, 
"  for  the  sole  and  express  purpose  of  revising  the  articles  of 
confederation,  and  reporting  to  Congress  and  the  several  Leg- 
islatures,  such  alterations  and  provisions  therein,  as  shall, 
when  agreed  to  in  Congress,  and  confirmed  by  the  States,  ren- 
der the  Federal  Constitution  adequate  to  the  exigencies  of 
government,  and  the  preservation  of  tlie  Union."    The  object 
of  calling  the  Convention,  it  will  be  perceived,  was  not  to 
form  a  new  Union,  but  for  the  preservation  of  the  Union 
which  had  been  already  formed,  and  declared  to  be  perpetual 
The  several  States  composing  "  The  United  States  of  Amer- 
ica" assembled  in  convention  at  Philadelphia,  and  on  the 
17th  day  of  September,  1787,  adopted  the  Constitution  of  the 
United  States,  as  the  fundamental  law  of  the  government, 
which  was  subsequently  ratified  by  the  people  of  each  State, 
separately,  in  their  sovereign  capacity  as  States,  and  thus  be- 
came the  supreme  law  of  the  land,  in  accordance  with  the 
terms  and  provisions  thereof.    We  have  already  seen  that  the 
Union  formed  between  the  United  States  of 'America,  in 
1778,  was  to  be  a  perpetual  Union.    The  people  of  each  State, 
therefore,  acting  in  their  sovereign  capacity,  declare,  in  the 
most  solemn  form,  in  the  preamble  to  the  Constitution,  that 
"  We  the  people  of  the  United  States,  in  order  to  form  a  more 
perfect  Union,  and  secure  the  blessings  of  liberty  to  ourselves 
and  our  posterity,  do  ordain  and  establish  this  Constitution, 
for  the  United  States  of  America."    The  evidence  would 
seem  to  be  incontrovertible  that  the  Union  of  the  States,  un- 
der the  Constitution,  was  intended  by  the*  framers  thereof 
and  the  several  States  ratifying  it,  to  be  perpetual.    The  ob- 
ject is  expressly  declared  to  be,  on  the  face  of  the  instrument, 
to  form  a  more  perfect  Union  than  that  which  already  existed, 
and  that  Union,  as  we  have  seen,  was  declared  to  be  perpet- 
ual.   The  object  and  intention  of  the  framers  of  the  Con- 
stitution was  to  revise  the  articles  of  confederation!  by  which 
the  first  Union  was  formed,  that  it  might  remain  indissoluble 
forever,  for  the  benefit  of  themselves  and  their  posterity.     The 
Constitution  itself,  as  well  as  the  declared  object  of  its  adop- 
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tion'  expressly  negatives  the  legal  right  of  separate  State  se- 
session. 

But  it  is  said  some  of  the  States,  before,  and  at  the  time 
of  ratifying  the  Constitution,  declared  that  the  right  of  se- 
cession was  reserved  to  the  State.  Be  that  as  it  may,  the 
reply  to  that  argument  is,  that  no  such  reservation  was  in- 
corporated into  the  Constitution,  no  terms  of  that  or  like 
character,  are  to  be  found  in  the  instrument  which  they  sol- 
emnly signed  and  ratified.  All  that  may  have  been  said,  de- 
clared or  resolved  by  the  States  as  to  the  extent  to  which  they 
intended  to  be  bound,  or  as  to  the  rights  reserved,  unless  in- 
corporated into  the  instrument  which  they  signed  and  ratified, 
cannot  now  be  considered  in  the  legal  construction  of  the 
Constitution.  That  instrument  must  be  interpreted  in  accord- 
ance with  the  terms  and  stipulations  contained  therein.  If 
the  States  did  not  intend  to  be  bound  by  the  Constitution  as 
it  tg,  then  they  ought  not  to  have  signed  and  ratified  it ;  but 
having  done  so,  they  are  legally  bound  by  its  terms  and  stip- 
ulations. 

Another  argument  advanced  in  favor  of  separate  State  se- 
cession is,  that  the  Constitution  was  formed  and  ratified  by 
sovereign,  independent  States ;  that  that  being  so,  each  State 
has  the  legal  right  to*  judge  for  herself  when  the  compact  has 
been  broken,  and  to  resume  the  exercise  of  her  inherent  sov- 
ereignty when,  in  her  judgment,  she  thinks  proper  to  do  so; 
that  between  sovereign,  independent  States  there  is  no  common 
arbiter  to  j  udge.     To  the  com mon  understanding  of  mankind, 
it  is  extremely  difficult  to  perceive  why  a  sovereign,  indepen- 
dent State  should  not  be  bound  by  her  voluntary  engagements 
in  the  same  manner  as  individuals,  and  be  required  to  per- 
form them.     Vattel,  in  speaking  of  the  sovereignty  of  States, 
(an  authority  with  which  the  framers  of  the  Constitution  were, 
obviously  familiar,)  declares  that  "several  sovereign  and  in- 
dependent States  may  unite  themselves  together  by  a  perpet- 
ual confederacy,  without  ceasing  to  be  each  indvidually  a 
perfect  State.     They  will,  together,  constitute  a  Federal  Re- 
public ;  their  joint  deliberations  will  not  impair  the  sover- 
eignty of  each  member,  though  they  may,  in  certain  respects, 
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put  some  restraint  on  the  exercise  of  it,  in  virtue  of  voluntary 
engagements.  A  person  does  not  cease  to  be  free  and  in- 
dependent when  he  is  obliged  to  fulfill  engagements  which  he 
has  voluntarily  contracted.51  Vattel,  page  3,  chapter  1st,  sec- 
tion 9.  Concluding,  then,  that  the  several  States  were  sov- 
ereign and  independent  at  the  time  of  the  adoption  of  the 
Federal  Constitution,  they  were  able  and  willing  to  bind  them- 
selves together  in  a  perpetual  Union,  for  the  purpose  of  es- 
tablishing a  government,  and  voluntarily  entered  into  a  sol- 
emnly executed  compact  for  that  purpose,  and  the  Constitu- 
tion is  the  legal  evidence  of  that  executed  compact.  What- 
ever powers,  therefore,  these  sovereign,  independent  States 
voluntarily  granted  to  the  Federal  government  which  they 
organized  and  created — whatever  restraints  they  voluntarily 
imposed  upon  themselves  as  to  the  exercise  of  their  respective 
attributes  of  sovereignty,  as  manifested  by  the  Constitution — 
they  are  irrevocably  bound  thereby ;  for,  in  the  language  of 
Mr.  Justice  Story,  in  Martin  vs.  Hunter's  lessee,  (1  Whea- 
ton's  R.,  304,)  "  the  Constitution  was  not  intended  to  pro- 
vide merely  for  the  exigencies  of  a  few  years,  but  was  to  en- 
dure through  a  long  lapse  of  ages,  the  events  of  which  were 
locked  up  in  the  inscrutable  purposes  of  Providence."  An 
executed  compact  differs  in  nothing  from  a  grant  2  Bl.  Com., 
443.  A  grant,  in  its  own  nature,  amounts  to  an  extinguitk- 
meat  of  the  right  of  the  grantor ,  and  implies  a  contract  not  to 
reassert  thai  right ;  a  party  is,  therefore,  always  estopped  by 
his  own  grant,  although  that  party  be  a  sovereign  State. 
Fletcher  vs.  Peck,  6  Cranch's  R.,  308. 

But  if  we  concede,  ex  gratia}  that  one  State  has  the  legal 
right,  by  virtue  of  her  inherent  sovereignty,  to  judge  for  her- 
self that  the  executed  compact  into  whioh  she  voluntarily  en- 
tered, has  been  broken,  and  adopts  her  own  mode  and  means  of 
redress,  still,  it  must  also  be  conceded  that  every  other  State  in 
the  Union  has  precisely  the  same  right,  by  virtue  of  her  in- 
herent sovereignty,  to  judge  for  herself,  that  the  executed  com- 
pact has  not  been  broken,  and  the  result  would  be  a  resort  to 
force  to  decide  that  question,  which  would  necessarily  defeat 
the  declared  object  and  intention  of  the  people  of  the  respect- 
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ive  States  in  the  formation  of  the  government  of  the  United 
States.  The  framers  of  the  Constitution,  however,  (with  that 
consummate  wisdom  and  practical  statesmanship  which  so  em- 
inently qualified  them  for  the  work  which  they  performed,) 
have  made  ample  provision  jn  the  Constitution  for  the  arbi- 
trament of  all  such  controversies  and  disputes.  The  States 
themselves,  by  their  own  voluntarily  executed  compact,  created 
the  Supreme  Court  of  the  United  States  and  declared  that  it 
should  be  the  peaceful  arbiter  to  settle  all  controversies  aris- 
ing between  the  respective  States;  the  States,  by  their  solemn, 
executed  compact,  voluntarily  renounced  the  right  to  judge  for 
themselves  as  between  each  other,  and  the  decision  of  their 
own  chosen  arbitrator,  upon  a  proper  case  being  made,  is 
binding  upon  them.  The  argument,  therefore,  that  there  is 
no  common  judg£  to  settle  and  determine  controversies  be- 
tween sovereign,  independent  States,  and  that  they  have  the 
right  to  judge  for  themselves,  has  no  legal  foundation  or  sap- 
port,  when  attempted  to  be  made  applicable  to  the  States  of 
the  American  Union,  for  the  reason  that  they,  by  their  own 
voluntary  engagements,  have  expressly  stipulated,  in  the  Con- 
stitution, that  all  controversies  between  them  shall  be  deter- 
mined by  a  tribunal  of  their  own  creation  and  selection,  which 
excludes  all  pretension  that  they  may  lawfully  do  it  for  them- 
selves. 

This  view  of  the  question  is  in  strict  accordance  with  the 
general  principles  of  the  law  by  which  civil  society  is 
governed*  Vattel  states  the  rule  to  be,  "  that  if  any  disputes 
arise  in  a  State  respecting  the  fundamental  laws,  the  public 
administration,  or  the  rights  of  the  different  powers  of  which 
U  is  composed,  it  belongs  to  the  nation  alone  to  judge  and 
determine  them,  conformably  to  its  political  constitution" 
Vattel  12,  section  36.  Conformably  to  the  political  Consti- 
tution of  the  United  States,  the  Supreme  Court  is  made  the 
chosen  arbiter,  to  judge  and  determine  the  disputes  and  con- 
troversies that  may  arise  between  the  respective  States,  of 
which  the  Government  of  the  United  States  is  composed, 
and  not  each  State  in  her  individual  capacity.  This  is  no 
impeachment  of  the  sovereignty  of  the  States,  but  is  in  strict 
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accordance  with  their  own  voluntary  executed  compact,  as 
expressly  declared  in  the  Constitution,  in  order  to  perfect 
and  promote  the  practical  operations  of  that  government 
which  they  created  and  established  for  the  benefit  of  themselves 
and  their  posterity.    The  ultimate  political  sovereignty  of  the 
government  created  by  the  Federal  Constitution,  resides  in  the 
*  United  States  of  America.    That  government  was  not  formed 
by  the  people  of  the  American  Union,  nor  does  it  purport,  on 
the  face  of  the  Constitution,  to  have  been  so  formed,  bat  on 
the  contrary,  it  purports  to  have  been  formed  by,  "  we,  the 
people  of  the  United  States,"  and  not  by  "  we,  the  people  of 
the  American  Uniotl"    The  Constitution  was  formed,  and 
the  Federal  Government  created  by  the  people  of  the  respect- 
ive States,  acting  in  their  sovereign  capacity  as  distinct  and 
separate  political  organizations.    When  the4Constitution  was 
adopted  and  ratified  by  the  people  of  the  respective  States,  in 
their  sovereign  capacity  as  States,  they  did  not  empty  them- 
selves of  any  portion  of  their  political  sovereignty,  or  make 
any  specific  division  of  it.    Sovereignty  is  indivisible  and 
unalienable.  Vattel  27, 31,  sections  65  and  69.    They  formed 
lot  government,  however,  by  their  solemn  executed  compact, 
adequate  to  the  wants  and  necessities  of  the  people  of  the 
respective  States,  provided  all  the  necessary  political  and 
judicial  machinery,  so  as  to  make  it  a  practical  working 
government,  to  /endure  throughout  all  time.    The  several 
States,  by  their  voluntary  executed  compact,  expressly  stipu- 
lated that  the  Federal  Government  which  they  created,  its 
officers  and  agents,  should  exercise  certain  enumerated  attrib- 
utes of  sovereignty  in  their  joint  names,  and  solemnly  stipu- 
lated that  they  would  not,  either  expressly  or  by  necessary 
implication.    The  powers  granted  to  the  Federal  Govern- 
ment, by  the  States,  as  expressed  in  the  Constitution,  were 
intended  to  be  a  consolidation  of  power  in  that  government, 
to  that  extent,  intended  to  vest  in  that  government,   the 
supreme,  irresistible,  absolute,  uncontrolled  authority  over  the 
people  of  the  respective  States,  so  as  to  act  efficiently  and 
directly  upon  them  as  individuals,  and  as  a  unit  in    the 
execution  of  those  granted  powers.    It  must  be  conceded, 
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therefore,  that  the  Federal  Government,  to  the  extent  of  the 
powers  granted  to  it  by  the  States,  in  the  Constitution,  is,  in  the 
language  of  Washington,  a  consolidated  government,  and  that 
the  primary  object  was  a  consolidation  of  the  Union,  at  least 
to  that  extent.     See   Washington's   letter  transmitting  the 
Federal   Constitution   to  the  Continental   Congress.     The 
powers  not  granted  to  the  government  of  the  United  States 
by  the  Constitution,  nor  prohibited  by  it  to  the  States,  are 
expressly  reserved  to  the  States,  or  to  the  people  thereof,  and 
a  State,  in  the  language  of  the  Supreme  Court,  in  the  case  of 
the  city  of  New  York  vs.  Miller,  (11th  Peter's  Rep.,  139,) 
"has  the  same  undeniable  and  unlimited  jurisdiction  over 
all  persons  and  things  within  its  territorial  jurisdiction  as 
any  foreign  nation,  where  that  jurisdiction  is  not  surrendered 
or  restrained  by  the  Constitution  of  the  United   States." 
Thus   it  is  apparent,  that  whatever  powers  were  granted 
by  the  voluntary  executed  compact  of  the  sovereign  States  to 
the  Federal  Government,  to  be  exercised  in  their  joint  names 
for  the  preservation  and  consolidation  of  the  Union,  as  therein 
expressed,  binding  upon  them  to  that  extent  and  no  more. 
"  In  England,  the  sovereign  power,  quoad  hoc,  is  vested  in 
the  person  of  the  King.    Whatever  contracts,  therefore,  he 
engages  in,  no  other  person   in  the  kingdom  can   legally 
resist  or  annul."     1st  Bl.  Com.,  257.    The  sovereign  power 
of  the  State  of  Georgia,  at  the  time  of  the  adoption  and  rati* 
fication  of  the  Federal  Constitution,  was  vested  in  the  people 
of  the  State,  as  a  distinct  and  separate  political  organization. 
Whatever,  therefore,  they,  in  their  sovereign  capacity,  volun- 
tarily bound  themselves  to  do  or  not  to  do,  by  the  terms  and 
stipulations  contained  in  the  Constitution  of  the  United  States, 
they  could  not  afterwards  legally  delay,  resist,  or  annul,  by 
separate  State  secession  from  the  Union ;  they  were  inviolably 
bound  in  law,  by  their  solemn  executed  compact;  for  we  have 
already  shown  that  their  declared  object  was  to  form  a  more 
perfect  Union  of  the  States,  which  Union  was  then  already 
declared  to  be  perpetual. 

We  have  previously  stated  that  the  ultimate  political  sov- 
ereignty of  the  Federal  Government  resides  in  the  United 
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States  of  'America.    The  truth  of  this  proposition  may  be  il- 
lustrated by  reference  to  the  contemporaneous  history  of  that 
Government  from  the  day  of  its  organisation  up  to  the  pres- 
ent time.    "Sovereignty  (says  Yattel)  is  that  public  authority 
which  commands  in  civil  society,  and  orders  and  directs  what 
each  citizen  is  to  perform  to  obtain  the  end  of  its  institution." 
Vattel,  pagfe  12,  section  34.     All  the  laws  of  the  Federal 
Congress  are  enacted  in  the  name  of  the  United  States,  where 
the  political  sovereignty  resides.    All  orders  of  the  Federal 
Government  are  issued  in  the  name  of  the  United  States,  where 
the  political  sovereignty  of  the  government  resides.    Treason 
is  an  offence  committed  against  the  political  sovereignty  of  the 
government    The  Federal  Constitution  declares  that  treason 
"shall  consist  only  in  levying  war  against  the  United  States, 
or  in  adhering  to  their  enemies,  giving  them  aid  and  com- 
fort"   The  process  and  mandates,  of  the  Federal  Courts  is- 
sue in  the  name  of  the  United  States,  where  the  political  sov- 
ereignty resides.    The  flag  of  the  Union  is  an  emblem  of 
sovereignty,  but  it  was  not  designed  with  one  star,  as  repre- 
senting the  sovereignty  of  the  Federal  Geovrnment,  or  as 
representing  the  sovereignty  of  the  entire  people  of  the  Amer- 
ican Union,  but  it  was  designed  with  thirteen  stars,  thereby 
intending  to  represent  the  sovereignty  of  the  thirteen  United 
States,  and  wherever  that  flag  floats,  on  the  land  or  the  sea,  it 
is  an  emblem  of  the  sovereignty  of  the  United  States  of  Amer- 
ica, where  the  ultimate  political  sovereignty  of  the  Federal 
Government  resides.    By  the  6th  article  of  the  Constitution 
of  the  United  States,  it  is  declared  that  "this  Constitution, 
and  the  laws  of  the  United  States  which  shall  be  made  in  pur*- 
suance  thereof,  and  all  treaties  made,  or  which  shall  be  made, 
under  the  authority  of  the  United  States,  shall  be  the  supreme 
law  of  the  land,  and  the  Judges  in  every  State  shall  be  bound 
thereby,  anything  in  the  Constitution  or  laws  of  any  State  to 
the  contrary  notwithstanding."    Why  is  the  Constitution, 
and  laws  of  the  United  States  made  in  pursuance  thereof,  the 
supreme  law  of  the  land?    Because  the  several  State  of  tbe 
Union,  acting  in  their  sovereign  capacity,  by  their  voluntary 
executed  compact,  have  declared  that  they  shall  be  so,  in  order 
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to  form  a  more  perfect  Union,  etc.  Why  are  the  citizens  of 
Georgia  bound  to  observe  and  obey  the  Constitution  and  laws 
of  the  United  States,  made  in  pursuance  thereof,  as  the  su- 
preme law  of  the  land  ?  Because  the  State,  acting  in  her 
sovereign  capacity,  has  commanded  them  to  do  so,  in  the  Con- 
stitution of  the  United  States,  in  order  to  form  a  more  perfect 
Union,  etc.  The  mandate  of  the  States  is  not  any  the  less  po- 
tent or  imperative  because  it  is  embodied  in  the  Constitution 
of  the  United  States.  All  the  powers  granted  by  the  States 
to  the  Federal  Government  in  the  Constitution,  are  to  be  ex- 
ercised by  that  government,  and  are  made  obligatory  upon  the 
citizens  of  every  State,  by  the  voluntary,  executed  compact  of 
the  States,  acting  in  their  sovereign  capacity  as  such,  in  order, 
as  they  declared,  to  form  a  more  perfect  Union  than  that 
which  then  existed  by  the  articles  of  confederation,  which 
was  declared  therein  to  be  a  perpetual  Union.  It  is  an  un- 
deniable fact,  that  the  political  sovereignty  of  each  of  the 
States,  at  the  time  of  the  formation  of  the  Constitution,  re- 
sided in  the  people  thereof,  and  that  the  Federal  Government, 
from  the  time  of  its  organization  under  the  present  Consti- 
tution, has  been  operated  and  conducted  in  the  name  of  that 
sovereign  authority,  to-wit :  "  The  United  States  of  Ameri- 
ca.7' The  several  States,  when  they  assembled  in  conven- 
tion to  form  the  Constitution,  had  two  leading  objects  in  view. 
First,  to  preserve  the  Union  of  the  States.  Second,  to  form 
a  Federal  Constitution,  adequate  to  the  exigencies  of  govern- 
ment The  result  of  their  labors  is  to  be  found  in  the  Con- 
stitution of  the  United  States.  The  several  States,  by  their 
voluntary,  executed  compact,  created  the  Federal  Government 
and  granted  such  powers  to  it  as  in  their  judgment  would  be 
adequate  to  the  exigencies  of  good  government.  The  Con- 
stitution, so  formed,  was  submitted  to  a  convention  of  dele- 
gates chosen  in  each  State  by  the  people  thereof,  was  ratified 
by  them,  as  separate  and  distinct  political  organizations,  and 
thus  became  the  supreme  law  of  the  land. 

The  State  of  Georgia,  then,  ever  since  the  adoption  and 
ratification  of  the  Federal  Constitution,  has,  and  does  now, 
constitute  an  integral  part  of  the  political  sovereignty  of  the 
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government  of  the  United  States  of  America.  She  became 
8o  by  her  own  voluntary,  executed,  irrevocable  compact,  for  the 
express  purpose  of  forming  a  more  perfect  Union  of  the  States 
than  that  which  already  existed;  to  establish  justice,  insure 
domestic  tranquility,  provide  for  the  common  defence,  pro- 
mote the  general  welfare  and  secure  the  blessings  of  liberty 
to  her  people  and  tJieir  posterity.  By  no  act  of  her  people, 
therefore,  could  she  lawfully  reassert  and  resume  the  powers 
thus  granted,  and  thereby  destroy  the  unity  of  that  govern- 
ment of  which  she  constituted  an  integral  part,  except  by 
succesful  revolution,  which  has  not  been  accomplished.  It  is 
to  be  regretted  that  the  political  heresy  of  peaeable  State  se- 
cession from  the  Union,  as  being  practically  different  from 
revolution,  should  ever  have  found  a  lodgment  in  the  minds 
of  our  people.  It  finds  no  legal  support  either  in  the  Federal 
Constitution  or  in  the  decisions  of  the  Supreme  Court  of  the 
United  States,  the  recognized  interpreter  and  expounder  of 
that  instrument. 

The  result  and  logical  conclusion,  therefore,  is  that  the 
plaintiff  in  error,  when  he  made  the  contract  sued  on,  to  serve 
as  a  substitute  in  a  war  against  the  government  of  the  United 
States  of  America,  of  which  government  the  State  of  Georgia 
constituted  an  integral  part,  violated  the  supreme,  paramount 
law  of  the  land,  and  the  contract  is.  therefore,  null  and  void. 
Allegiance  is  the  tie  or  ligament  which  binds  the  citizen  to  the 
government  in  return  for  the  protection  which  the  government 
affords  him.  The  paramount  allegiance  of  the  plaintiff,  as  a 
citizen  of  Georgia,  was  due  to  that  government  which  she,  in 
her  sovereign  capacity,  had  commanded  him  to  obey  as  the  su- 
preme law  of  the  land,  and  her  mandate  is  to  be  found  in  the 
Constitution  of  the  United  States,  which  declares  that  that 
Constitution,  and  the  laws  of  the  United  States  made  in  pursu- 
ance thereof,  shall  be  the  supreme  law  of  the  land,  anything  in 
the  Constitution  or  laws  of  any  State  to  the  contrary  notwith- 
standing. The  plaintiff  contracted  to  engage  in  a  war  ctgaind 
the  United  States.  The  State  of  Georgia,  in  her  sovereign 
capacity,  has  commanded  him,  as  well  as  all  of  her  citizens, 
in  the  Constitution  of  the  United  States,  to  observe  that 
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"  treason  against  the  United  States  shall  consist  only  in  levying 
war  against  them,  or  in  adhering  to  their  enemies,  giving  them 
aid  and  comfort."  These  mandates  made  to  the  citizens  of 
the  State,  by  her  sovereign  authority,  are  not  any  the  less 
binding  upon  them  because  the  same  are  embodied  in  the 
Constitution  of  the  United  States.  It  is  the  voice  of  their 
sovereign,  speaking  as  an  integral  part  of  the  sovereignty  of 
the  government  of  the  United  States,  in  the  most  authorita- 
tive and  solemn  form,  and  in  the  language  of  her  own  volun- 
tary, executed  compact,  which  all  are  bound  to  obey  as  the  su- 
preme law  of  the  land,  for  the  simple  reason  that  the  State,  in 
her  sovereign  capacity,  in  common  with  the  other  States  which 
formed  and  ratified  the  Federal  Constitution,  has  commanded 
them  to  do  so.  It  is,  therefore,  the  judgment  of  the  major- 
ity of  the  Court  that  the  judgment  of  the  Court  below  be 
affirmed.    * 

Note. — Walker,  J.,  concurred  in  the  judgments  in  the  two  foregoing 
causes,  bat  wrote  out  no  opinion. 

Harris,  J.,  dissenting  in  this  and  the  foregoing  cause. 

It  is  not  within  the  narrow  confines  of  municipal  law  that 
we  are  to  look  for  the  principles  upon  which  a  correct 
decision  of  the  questions  presented  by  the  record  in  the  above 
causes  can  be  made.  They  are  to  be  collected  from  the  vast 
field  of  international  law,  and  especially  that  portion  of  it 
occupied  by  war. 

The  resolution  of  the  legality  of  the  confiscation  and  sale  of 
the  Railroad  shares  in  the  first  case,  and  in  the  other  of  the 
legality  of  the  consideration  of  the  promissory  note  given  for 
the  services  of  the  plaintiff  in  error  as  a  substitute  in  the 
ranks  of  the  Confederate  army  for  one  of  the  promisors,  can 
depend,  in  my  opinion,  only  on  two  propositions.  If  either  of 
those  propositions  be  true,  the  judgment  of  the  majority  ot 
this  Court  cannot  for  a  moment,  be  supported. 

Those  propositions  a?e : 

1st.  If  the  States  which  withdrew  from  the  Federal  Union 
and  formed  afterwards  the  Southern  Confederacy,  were  sov- 
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ereign  or  perfect  States  at  thai  time,  as  such  States,  they  had  a 
right  to  engage  in  public  war  with  those  States  which  con- 
tinued in  the  Federal  Union ;  or, 

2d.  If  the  States  attempting  to  withdraw  from  the  Federal 
Union,  formed  the  de  facto  government  called  the  Southern 
Confederacy,  and  engaged  in  war  with  those  which  did  not 
attempt  to  withdraw,  and  that  war  was  recognized  by  the 
Federal  Government  as  a  civil  war  and  the  Southern  Confed- 
eracy as  a  belligerent  power,  then  from  such  recognition,  the 
Southern  Confederacy  was  invested  with  all  the  belligerent 
rights  and  powers  which  belong  undeniably  to  sovereign 
States  or  nations  engaged  in  public  war,  or  in  other  words, 
the"  question  is,  whether  the  war  between  the  States  was  a 
public  or  a  civil  war. 

If  the  view  that  I  have  taken  of  our  systems  of  govern- 
ment be  founded  in  fact,  (and  I  thigk  it  is  confirmed  by  all 
American  history,)  it  must  be  conceded  by  all  who  reason, 
that  when  the  Federal  Constitution  of  1789  was  adopted  by 
the  conventions  of  the  separate  States  then  ratifying  it,  they 
were  each  sovereign  and  independent  States,  with  an  unques- 
tionable right  either  to  agree  to  or  reject  it.  If  they  were 
then  sovereign  and  independent  States,  and  could  not  have 
been  coerced  by  their  associates  under  the  articles  of  confed- 
eration, to  agree  to  the  more  perfect  union  of  the  Federal 
Constitution,  the  important  enquiry  arises  and  demands  a 
definite  answer — when  and  by  what  instrument  was  their 
sovereign  and  separate  existences  as  States  lost  or  surren- 
dered ?  That  sovereign  powers,  which  were  witheld  by  the 
States  (from  the  Confederate  Congress,  which  preceded  the 
adoption  of  the  Federal  Constitution,  were  by  the  latter 
instrument,  delegated  to  the  departments  of  government 
under  it,  for  the  exercise  of  those  powers  for  the  benefit  of 
the  States  thus  united,  is  undeniable,  but  upon  the  authority 
of  what  publicist  can  such  delegation  to  a  common  agent  of 
such  sovereign  powers  be  held  to  be  a  surrender  of  sover- 
eignty ? 

A  complete  answer  to  those  who  say  that  sovereign  char- 
acter of  the  States  was  surrendered  by  the  creation  of 
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Federal  Government,  will  be  found  in  the  following  extract 
from  Vattel:    "Finally,  sovereign  or  independent  States 
may  unite  themselves  together  by  a  perpetual  confederacy 
without  ceasing  to  be  each  individually  a  perfect  State;  they 
will  together  constitute  a  Federal  Republic ;  their  joint  delib- 
erations will  not  impair  the  sovereignty  of  each  member, 
though  they  may  in  certain  respects,  put  some  restraint  on 
the  exercise  of  it  in  virtue  of  their  voluntary  engagements. 
A  person  does  not  cease  to  be  free  and  independent  when  he 
is  obliged  to  fulfil  engagements  which  he  has  voluntarily 
contracted/'    The  latter  portion  of  this  extract  is  conclusive 
that  the  States  adopting  the  Federal  Constitution  did  not 
cease  to  be  free  and  independent,  because  they  entered  into 
covenants  with  each  other,  and  could  in  consequence  thereof, 
be  compelled  to  fulfill  the  engagements  which  they  had  vol- 
untarily contracted.     Thus  it  is  apparent  that  the  obligation 
to  fulfill  covenants  made  by  a  sovereign  or  perfect  State  is 
entirely  compatible  with  continuing  sovereignty  and  inde- 
pendence.    I  may  go  a  step  further  and  concede  that  those 
States  who  suffer  by  a  breach  of  such  covenants,  may,  as  in 
all  cases  of  leagues,  conventions,  compacts  and  treatise,  (for  in 
principle,  they  stand  precisely  on  the  same  footing,)  redress 
themselves  as  sovereign  and  independent  States  can  do ;  but 
because  such  rights  of  redress  have  attached,  they  can  in  no 
wise  effect  the  character  of  the  States,  breaking  their  covenants 
as  States.     Let  it  be  borne  constantly  in  mind,  that  that 
character  remains  unaltered  and  unalterable  by  any  violation 
of  their  covenants.    There  is  no  fact  more  indisputable  than 
that,  if  any  prominent  advocate  of  the  Federal  Constitution 
had  in  any  one  of  the  State  Conventions,  either  directly  or 
indirectly,  intimated  an  opinion,  that  by  the  ratification  of 
the  Federal  Constitution,  the  States  surrendered  their  separate 
individuality  and  sovereignty  as  States,  such  was  the  extreme 
jealousy  for  the  maintenance  of  State  sovereignty,  such  an 
opinion,  or  intimation  of  opinidh  would  have  led  to  the 
prompt  and  overwhelming  rejection  of  that  instrument. 

This  contemporary  history  ought,  with  every  man  seeking 
to  understand  the  structure  of  American  Governments,  to  be 

36 
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decisive  of  the  great  point,  that  the  States  were  as  sovereign 
after  the  ratification  of  the  Federal  Constitution,  as  they  were 
under  the  articles  of  confederation* 

The  enquiry  is  then,  the  States  being  perfect  States  accord- 
ing to  Vattel,  not  whether  they  had  a  right  to  withdraw 
from  the  Federal  Union  or  Constitutional  compact  without 
incurring  the  penalties  they  hazarded  by  so  doing,  but  whether 
the  power  to  withdraw  is  not  a  right  necessarily  inherent  in 
every  perfect  State  t  If  they  were  perfect  States,  they  had  an 
inherent  right  to  alter  their  forms  of  government,  and  to 
institute  new  governments.  Their  obligation  to  observe  the 
covenants  of  the  Federal  Constitution  was  exactly  the  same 
as  that  resting  upon  the  sovereign  States  in  their  conventions, 
compacts  and  treatise  with  each  other,  the  engagements  being 
between  equals,  conferring  rights  and  imposing  restrictions. 
The  reasons  of  justification  for  a  breach  of  their  engagements 
should  be  so  strong  as  to  vindicate  their  acts  before  the  world 
of  public  opinion.  Whether  broken  with,  or  without  ade- 
quate cause,  or  however  those  engagements  may  have  been 
sought  to  be  enforced,  the  important  fact  stands  out  unaf- 
fected by  any  of  these  considerations,  that  the  acts  done 
were  acts  of  sovereign  or  perfect  States. 

From  what  I  have  said  it  will  appear  that  I  assert  as 
propositions  which  I  think  cannot  successfully  be  contro- 
verted— 

1st.  That  the  Federal  Constitution  was  made  by  the  people 
of  separate,  sovereign  and  independent  States. 

2nd.  That  ratifying  the  Federal  Constitution  by  separate 
State  Conventions,  they,  by  such  action  distinctly  asserted 
their  sovereign  and  independent  character  as  States. 

3d.  That  the  Federal  Constitution  contains,  within  itself, 
no  surrender  of  their  individual  character  as  States. 

4th.  That  being  perfect  States,  the  Southern  States, 
nouncing  the  obligations  of  the  Federal  Union,  had  an 
herent  right  to  form,  as  they  did,  the  Southern  Confederacy. 

5th.  That  as  perfect  States,  they  bad  a  right  to  engage  in 
war,  as  other  sovereign  States  could  do.  * 

If  the  proposition,  then,  be  true,  that  they  were  State*,  then 
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the  war  in  which  they  engaged  with  the  other  States  remain- 
ing in  the  Federal  Union,  was  a  public  war.  If  the  war 
was  a  public  war,  it  can  admit  of  no  doubt  that  in  its  prose- 
cution, according  to  the  rules  and  rights  of  war,  whatever 
was  done  by  them  was  legal,  and  is  so  regarded  by  the  world. 

To  the  States,  thus  making  public  war,  belong  the  rights 
of  raising  and  maintaining  armies,  coining  money,  borrowing 
money,  using  the  public  credit,  issuing  treasury  notes,  em- 
ploying all  the  instrumentalities  necessary  or  appropriate  to 
their  defence,  weakening  the  power  of  the  adversary,  as  by 
captures  on  sea  or  land,  and  also  by  confiscating  enemiaf 
property  within  their  limits. 

In  Brown  vs.  The  United  States,  8  Cranch,  143,  it  is  said 
that  as  to  enemies9  property  found  within  the  territory  of  a 
belligerent  power  the  right  of  confiscation  is  fully  admitted 
by  all  publicists.  War  is  not  itself,  an  absolute  confiscation. 
It  simply  confers  the  right  to  confiscate,  which  right  is  en- 
forced by  legislation.  The  enemy  is  not  divested  of  his  prop* 
erty  by  war.  His  title  remains  in  full  vigor  until  a  hostile 
seizure  and  possession  has  impaired  his  title. 

Whilst  the  practice  of  declining  to  confiscate  debts  and 
credits,  and  the  private  property  of  an  enemy,  will  be  found 
to  be  the  wisest  and  most  liberal  policy,  and  which  will,  in 
the  progress  of  time,  become  the  settled  rule  of  all  civilized 
nations,  at  this  day,  by  the  laws  of  war,  the  right  of  con- 
fiscation is  an  uncontrolled  power,  belonging  to  sovereign  bel- 
ligerents. 

From  the  foregoing  line  of  argument,  it  must  be  apparent 
that  I  entertain  the  opinion  that  the  recent  war  between  the 
States,  was  a  public  war,  and  that,  therefore,  the  actual  con- 
fiscation by  the  Courts  of  the  Southern  Confederacy,  of  the 
Railroad  shares  owned  by  Northern  citizens,  then  the  ene- 
mies of  the  Southern  Confederacy,  was  authorized  by  the 
laws  of  war,  and  that  the  purchasers  thereof,  under  a  sale  after 
Us  condemnation,  acquired  a  valid  title,  and  further,  that  the 
note  given  in  the  other  case,  to  the  substitute,  to  take  the 
place  of  the  maker  in  the  Confederate  ranks,  was  founded  on 
a  legal  consideration. 
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Since  delivering,  orally,  in  June  last,  my  dissentient  opin- 
ion to  the  judgment  of  my  associates,  I  have  met  with,  and 
perused  with  care,  the  first  volume  of  a  work,  by  the  Hon- 
orable Alexander  H.  Stephens,  entitled  u  The  War  Between 
the  States."  I  regret  that  I  am  precluded,  by  the  delay 
which  has  already  occurred,  and  the  pressure  to  forward  this 
opinion  for  publication,  that  I  cannot  make,  from  that  great 
work,  extracts  which  would  support  the  train  of  thought 
which  I  have  expressed.  I  refer,  therefore,  to  it  generally f 
regarding  this  volume  as  the  most  important  contribution 
ever  made  by  an  American  statesman,  to  political  science 
It  is  destined  to  become  a  high  authority,  and  will,  doubt- 
less, be  made  a  text-book  in  our  colleges. 

But  it  will  probably  be  denied  that  it  was  a  public  war, 
a  war  between  sovereign  States.  As  it  is  not  necessary,  to 
the  maintenance  of  the  conclusions  to  which  my  mind  has 
been  conducted,  to  adhere  to  the  position  that  it  was  a  public 
war,  I  propose,  therefore,  to  consider  the  questions  in  the 
record,  as  they  are  affected  by  civil  war. 

My  associates,  when  the  judgments  of  the  .majority  were 
announced,  not  having  preceded  them  by  any  exposition  of 
the  reasons  upon  which  they  were  predicated,  have  left  me 
without  any  means  of  reply,  but  by  conjecture. 

They  are  constrained,  logically,  I  think,  in  order  to  main- 
tain their  judgments,  to  assume  that  the  Southern  States,  in 
attempting  to  throw  off  the  obligations  of  the  Federal  Con- 
stitution, and  forming  new  government  and  waging  war  with 
the  States  which  remained  in  the  Federal  Union,  were  tn*ur- 
gents  and  rebels  against  the  lawful  sovereign  authority  of  the 
United  States  Government,  and  that  consequently,  whatever  ads 
were  done  by  them  in  the  prosecution  of  such  insurrection,  were 
illegal  and  void. 

If  the  late  war  had  been  marked  merely  by  the  armed 
resistance  of  some  of  the  citizens  of  the  State  to  its  laws,  or  to 
the  laws  of  the  Federal  Government,  as  in  the  cases  in  Mas- 
sachusetts in  1789,  and  in  Pennsylvania  in  1793,  it  would 
very  properly  haye  been  called  an  insurrection,  and  the  acta 
of  such  insurgents  have  been  held  as  illegal,  the  relations  of 
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the  States  towards  each  other  not  being  affected  politically 
thereby,  and  those  citizens  in  revolt,  not  having  acquired  the 
epithet  and  privileges  of  enemies. 

But  when  such  insurrection  covers  a  Territory  or  State, 
and  the  citizens  are  in  arms,  not  by  their  own  will,  but  by  the 
compulsory  power  of  the  State  Government,  such  resistance 
assumes  the  proportions,  and  is  acknowledged  by  the  nations 
as  civil  war. 

In  the  Supreme  Court  of  the  United  States,  in  what  are 
familiarly  known  as  the  Prize  Cases — reported  in  2nd  Black, 
P.  666 — it  was  urged  in  argument,  that  the  people  of  the 
South  were  insurgents,  that  they  were  traitors,  and,  as  such, 
could  not  make  war.  To  this  Justice  Grier,  delivering  the 
opinion  of  the  Court,  replied :  "  The  law  of  nations  is  called 
the  law  of  nature.  It  is  founded  in  the  common  consent,  as 
well  as  the  common  sense,  of  the  world.  It  contains  no  such 
anomalous  doctrine  as  that  which  this  Court  is,  for  the  first 
time,  desired  to  pronounce,  to-wit:  That  insurgents,  who 
have  risen  in  rebellion  against  their  soveceigti,  expelled  her 
Courts,  established  a  revolutionary  government,  organized 
armies,  and  commenced  hostilities,  are  not  enemies,  because 
they  are  traitors,  and  a  war  levied  on  the  Government  by 
traitors,  in  order  to  dismember  and  destroy  it,  is  not  a  war, 
because  it  is  an  insurrection." 

In  this  extract,  there  are  two  material  declarations ;  1st, 
it  was  a  war,  and  2nd,  that  the  citizens  of  the  Southern  Con- 
federacy were  the  enemies  of  the  Federal  Government. 
That  war  was,  according  to  the  Supreme  Court  of  the  Uni- 
ted States,  a  civil  war. 

I  have,  before,  expressed  my  own  conviction  that  the  war 
was  a  public  war,  as  much  so,  indeed,  as  the  recent  war  be- 
tween  Prussia  and  Austria ;  but,  as  a  tribunal,  to  which  this 
Court  is  bound  to  conform  Us  judgment  in  such  cases,  has  de- 
cided it  to  have  been  a  civil  war,  my  associates  are  constrain- 
ed, by  that  judgment,  to  ignore  the  idea  that  it  was  no  more 
than  an  insurrection.  They  are  bound  to  treat  it  as  a  civil 
war,  drawing  after  it  all  the  consequences  which  flow  from  such 
recognition.  "A  civil  war,"  says  Vattel,  "breaks  the  bands  of 
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society  and  government,  or,  at  least,  suspends  their  force  and 
-effect.  It  produces,  in  the  nation,  two  independent  parties 
who  consider  each  other  as  enemies,  and  acknowledge  no  com- 
mon judge/'  The  two  parties,  therefore,  must,  necessarily,  be 
considered,  at  least  for  *a  time,  as  oonstittiting  two  separate 
bodies,  or  distinct  societies.  Having  no  common  superior  to 
judge  between  them,  they  stand  in  precisely  the  same  predica- 
ment as  two  nations  who  engage  in  a  contest,  and  have  re- 
course to  arms.  This  being  the  case,  it  is  very  evident  that 
the  common  laws  of  war,  those  maxims  of  moderation  and 
honor,  ought  to  be  observed  by  both  parties  in  every  civU 
war.  A  civil  war  is  never  proclaimed,  eo  nomine,  against  ac- 
tual insurgents.  Its  actual  existence  is  a  fact  which  a  Court 
is  bound  to  notice  and  to  know.  Its  true  test  is  to  be  found 
in  the  fact  that  the  regular  course  of  justice  is  interrupted 
by  revolt,  rebellion  or  insurrection,  so  that  the  Courts  of  jus- 
tice cannot  be  kept  open.  A  civil  war  exists,  and  hostilities 
may  be  prosecuted  on  the  same  footing  as  if  those  opposing 
the  Government  were  foreign  enemies  invading  the  land*  Mr. 
Wheaton,  in  his  treatise  on  the  law  of  nations,  says :  "  The 
general  usage  of  nations  regards  such  a  war  [civil  war,]  as 
entitling  both  of  the  contending  parties  to  all  the  rights  of  war 
against  each  other,  and  even  as  respects  neutral  nations." 
Mr.  Justice  Nelson,  in  delivering  the  dissenting  opinion  of 
the  minority,  in  the  Prize  Cases,  (the  Judges  differed  only  a* 
to  the  point  of  time  when  the  United  States  Government  re* 
cognized  the  existence  of  civil  war,)  said :  "  In  the  case  of  m 
rebellion,  or  a  resistance  of  a  portion  of  the  people  of  a  coun- 
try against  an  established  government,  there  is  no  doubt,  if, 
in  its  progress  and  enlargement,  the  government  thus  sought 
to  be  overthrown,  sees  fit  to  recognize  or  declare  the  exist- 
ence of  a  civil  war,  that  recognition  or  declaration  will  draw 
after  it  all  the  consequences  and  rights  of  war  between  the 
contending  parties  as  in  the  case  of  public  war." 

These  quotations  establish,  beyond  dispute,  that,  by 
laws  of  nations,  where  a  civil  war  exists,  and  it  has  been 
cognized  by  the  government  claiming  paramount  authority, 
that  civil  war  stands  upon  the  same  footing,  in  all  respects, 
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does  a  public  war  between  independent  nations,  and  such  recog- 
nition draws  after  it  all  the  rights  and  consequences  which 
belong  to  public  war.  The  Act  of  Congress  of  the  13th 
July,  1861,  says  Mr.  Justice  Nelson,  recognized  a  state  of  civil 
war  between  the  Federal  Government  and  the  Southern 
Confederacy,  and  made  it  territorial.  In  the  recognition  of 
a  civil  war  by  the  Act  of  the  13th  July,  1861,  is  involved, 
necessarily,  the  recognition  of  the  Southern  Confederacy  as  a 
belligerent  power f  or  government  de  facto ;  for  they  are  sy- 
nonymous. Such  recognition  was  a  concession  to  the  South- 
ern Confederacy  of  the  same  belligerent  powers  and  rights 
which  the  Federal  Government  claimed  and  could  exercise. 
It  drew  after  it  the  acknowledgment  that  it  was  a  govern- 
ment, with  all  the  departments  necessary  to  the  exercise  of 
the  powers  and  rights  belonging  to  government,  and  that 
they  were  legally  invested  with  such  powers  and  rights  as 
instruments  or  means  essential  to  its  existence. 

Such  belligerent  power  or  de  facto  government,  then,  could 
rightfully  do,  in  carrying  on  the  civil  war  and  maintaining 
its  resistance,  what  a  free  and  independent  State  could  do—* 
the  measures  of  right  and  power  and  means  being  precisely 
the  same  in  both  belligerents.  It  follows  from  this  postulate, 
that  in  the  administration  of  justice  in  the  decision  of  ques- 
tions before  its  Courts,  indeed,  in  all  matters  touching  its 
own  defence  or  security,  the  acts  of  the  several  departments 
of  a  belligerent  power  or  de  facto  government,  are  as  legal 
and  unquestionable  as  are  those  of  independent  nations. 

It  was  insisted  by  the  counsel  for  the  Central  Railroad  that 
the  Prize  Cases  show  that  nothing  more  was  decided  by  them 
than  "the  existence  of  war,  and  of  belligerents'  rights, 
whilst  the  war  continued."  If,  by  this,  they  meant  to  say  that 
the  Supreme  Court  of  the  United  States  held  that  it  was  an  in- 
surrection only,  and  did  not  change  the  relations  of  the  States 
engaged,  so  as  to  make  their  citizens  respectively  enemies  to 
each  other,  they  have  greatly  misunderstood  the  extent  of  the 
principles  of  public  law  upon  which  these  cases  were  decided. 
The  Prize  Cases  admit  "  that,  in  organizing  the  rebellion, 
the  States  acted  as  States  claiming  to  be  sovereign j  that  it 
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was  no  loose  organized  insurrection;  having  no  defined  bound- 
ary or  possession.  It  had  a  boundary  marked  by  lines  of 
bayonets, 'and,  south  of  this  line,  is  enemies'  territory,  claim- 
ed and  held  in  possession  by  an  organized,  hostile,  belliger- 
ent power." 

But  counsel  say  that  the  belligerent  rights  belonged  to  the 
Southern  Confederacy  only  whilst  the  war  continued.  It  is 
certainly  true,  belligerent  rights  exist  only  whilst  war  con- 
tinues, and  if  this  truism  was  all  that  was  meant  to  be  as- 
serted,  it  would  not  have  challenged  remark ;  but,  if  thereby 
it  was  meant  to  assert  or  covertly  insinuate,  that  the  conquer- 
ing government  could,  at  its  will  or  pleasure,  retract,  when 
the  war  was  ended,  what  it  had  granted  during  the  war,  and 
that  it  could  treat  as  illegal,  acts  which,  during  the  war,  were 
conceded  to  be  legal,  it  is  a  proposition  so  monstrous,  from 
its  unmitigated  iniquity,  as  to  shock  the  reason,  and  forbid  its 
consideration.  Common  sense  would  revolt  at  such  a  pre- 
tension by  a  conqueror ;  as  it  would  be  antagonistic  to  those 
maxims  of  justice,  honor  and  equality,  which  are  supposed 
to  regulate  the  relations  of  governments  in  war  and  in  peace. 
Conquest  gives  no  right  to  undo,  what,  during  war,  was 
rightfully  done.  Whatever  acts  were  done  by  a  belligerent 
power,  in  the  exercise  or  enforcement  of  belligerent  rights, 
stands  afterwards  as  they  stood  when  done — legal,  unim- 
peachable. Any  other  conclusion  would  make  the  concession 
of  belligerent  rights,  if  not  sheer  nonsense,  a  mere  mockery, 
a  fraudulent  device  to  lull  the  fears  of  a  belligerent  adversa- 
ry at  the  time,  and  to  acquire  substantial  and  unequal  advan- 
tages thereby,  and,  upon  the  cessation  of  hostilities,  to  re- 
assert all  the  powers  and  claims  which  had  been  waived. 

It  is  not  for  the  Federal  Government,  claiming  sovereign 
rights  and  supremacy  over  the  Southern  Confederacy,  with 
which  it  wages  war  to  reduce  the  latter  to  obedience,  to  treat, 
after  its  recognition  of  the  war  as  a  civil  war,  the  Southern 
States  as  in  insurrection,  or  their  citizens,  who  took  up  arms 
at  the  command  of  their  States,  as  rebels  or  traitors.  Its  juris- 
diction over  them  has  passed  away  by  its  consent  and  acts* 
They  can  be  treated  only  as  foreign  enemies,  over  whom  the 
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municipal  laws  of  the  conquering  government  cannot  be  ex- 
tended. That  government  cannot  drag  the  citizens  of  the 
conquered  de  facto  government,  now  before  its  municipal  tri- 
bunals, to  answer  to  charges  of  treason.  If  there  was  orig- 
inally, in  resorting  to  arms,  insurrection  and  treason,  thai 
Government  has  condoned  it,  by  recognizing  it  as  civil  war. 
All  its  power  over  those  in  arms  ceased  by  raising  them  to  its 
level,  and  terming  them  and  treating  them  as  enemies,  and  the 
epithets  of  rebels  and  traitors,  applied  to  them  so  freely, 
through  ignorance  or  malice,  are  as  inappropriate  and  untrue 
as  they  are  insulting  and  wanting  in  magnanimity. 

It  is  evident,  from  the  premises,  that  the  Federal  Govern- 
ment has  no  right,  whatever,  to  vacate  the  judgments  of  the 
Prize  and  other  Courts  of  the  Confederate  Government  in 
sequestering  or  confiscating  enemies'  property  within  its  lim- 
its, nor,  in  any  mode,  can  it  divest  the  title  of  a  bona  fide  pur- 
chaser of  such  property  actually  confiscated,  so  as  to  restore 
it  to  the  original  owner  unaffected  by  what  has  transpired. 
It  should  be  remembered  that  conquest  gives  no  right  to  pri- 
vate property  not  seized  and  appropriated  as  booty  at  the 
time;  and  hence,  the  railroad  shares  in  the  hands  of  a  bona 
fide  purchaser,  under  judicial  condemnation  and  sale,  not 
having  been  re-seized  or  recaptured  by  the  army  of  the  Fed- 
eral Government,  the  doctrines  of  the  jus  postliminii  could  not 
obtain.  Confiscated  during  the  civil  war,  as  enemies', prop- 
erty, and  sold,  and,  not  having  come  again  into  the  hands  of 
the  conquering  government,  it  is  incapable  of  being  restored  to 
its  original  owner.  The  claim  of  these  original  owners  is 
against  the  Federal  Government  for  compensation  or  indem- 
nity for  the  loss  they  sustained. 

If  the  reasoning  employed  in  this  opinion,  or  rather  so 
much  of  it  as  flows  directly  from  the  decisions  of  the  Prize 
Cases  and  the  laws  of  nations,  be  sound,  it  necessarily  fol- 
lows that,  as  Ward  and  Owens  are  bona  fide  purchasers  of 
the  railroad  shares  which  were  confiscated  by  the  laws  of  the 
Confederate  Government,  judicially  condemned  as  enemies' 
property  in  one  of  her  Courts,  and  sold  by  a  public  officer 
of  that  Government,  and  thereby,  passed  out  of  th^posses- 
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sion  and  control  of  that  Government,  their  title,  under  such 
sale,  is  good  against  the  claim  of  property  of  the  original  owners, 
and  the  Central  Railroad  and  Banking  Company  should  be 
decreed  to  cause  appropriate  entries  of  the  ownership  of  Ward 
and  Owens  to  be  made  on  the  stock  book  of  the  corporation. 
It  must  follow  also,  in  the  other  case,  that  the  note  given  by 
Bailey  and  Cleveland  to  Chancely,  for  his  services  as  a  sub- 
stitute for  Bailey  in  the  Confederate  army,  is  founded  on  a 
valid  consideration,  and  that  judgment  should  have  been 
rendered  in  favor  of  Chancely. 

The  termination  of  the  civil  war  in  the  conquest  of  the 
Southern  Confederacy  as  a  belligerent  power }  produced  con- 
sequences which  the  necessities  of  this  argument  do  not  re- 
quire me  to  consider  further  than  to  say  that,  beyond  all  de- 
nial, the  States  composing  it  remained  as  States  during  thai 
war,  with  perfect  organizations,  performing  all  their  func- 
tions with  the  same  regularity  as  they  had  previously  to  the 
war.  Conquest  dissolved  the  Confederate  Government ;  but 
the  States  composing  it  remained.  The  conquest  restored 
the  authority  of  the  Federal  Government,  where  it  had  been 
displaced  by  the  Confederate  Government,  and  conferred  the 
right  only  to  change  or  alter  the  political  laws  or  institutions 
adverse  to  its  own,  according  to  its  policy  or  will ;  bat  con- 
quest did  not,  could  not,  give  to  the  conquering  government 
any  power  over  the  executed  and  past,  so  as  to- annul  that 
which,  when  done,  was  legal,  and,  by  its  own  concession, 
was  a  right  belonging  to  a  belligerent  power. 

And  here  I  may  be  pardoned  for  referring  to  an  opinion 
entertained  in  1865  by  the  highest  functionary  of  the  United 
Stktes  Government,  as  I  learned  it  from  the  then  provisional 
Governor  of  Georgia,  viz :  That  all  the  acts  done  during  the 
dvil  war  by  the  State  Government  were  illegal,  and  that,  upon 
its  termination,  there  was  not,  within  the  State,  a  single 
rightful  functionary,  of  her  own  creation,  with  authority  to 
legislate,  to  interpret  or  execute  her  laws. 

I  mention  this  fact,  not  directly  within  the  line  of  the  ar- 
gument used  to  demonstrate  the  incorrectness  of  the  judge- 
ment of  my  associates,  though  it  springs  from  the  same  mia- 
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take  of  regarding  the  late  war  as  a  mere  insurrection,  com- 
mon to  the  reasoning  of  all  of  them,  but  to  exhibit  how 
terrible  are  the  errors  into  which  men  of  great  ability,  in- 
vested with  immense  power,  do  fall,  from  disregarding  the 
clear  and  simple  principles  of  the  public  law,  which  I  have 
endeavored  to  illustrate  and  apply.  The  existence  of  such 
a  political  chaos,  arising  from  civil  war  and  conquest,  as  is  so 
distinctly  indicated  by  the  opinion  just  mentioned,  it  is  ap- 
prehended, is  without  a  type  since  the  creation  of  man.  An 
opinion  like  this  might  be  viewed  with  a  tolerant  indulgence, 
if  the  principles  of  public  law  were  unsettled,  floating  in  the 
mind,  vaguely  apprehended,  and  casually  drawn  into  appli- 
cation by  statesmen;  but  when,  for  centuries,  they  have 
been  explored  in  all  their  bearings,  considered  in  all  their 
force,  pursued  in  all  their  consequences,  and  reduced  to  a 
code  of  definite  rules,  furnishing  a  just  and  common  stand- 
ard to  which  nations  do  appeal  with  confidence  in  the  ad- 
justment of  their  controversies,  there  should  be,  at  this  day, 
no  excuse  for  ignorance  or  misapprehension  of  them.  These 
principles,  when  they  come  in  conflict  with  the  doctrines  of 
the  common  or  municipal  law,  are  paramount  and  controll- 
ing. I  esteem  them  of  such  surpassing  importance  for  the 
protection  of  the  South  against  the  insolence  and  will  of 
those  who  claim  unlimited  power  over  the  conquered,  that, 
with  the  design  of  deepening  their  impression  on  the  minds 
of  those  who  have  no  other  security  than  in  them,  I  cannot 
forego  the  temptation  of  making  a  succinct  summary  of  those 
from  which  my  deductions  have  been  made. 

War  being  the  force  employed  by  a  nation  or  State  for  its 
defence  or  the  maintenance  of  its  rights,  whenever  it  acquires 
the  character  of  a  civil  war,  the  belligerent  power  or  de  facto 
government  with  whom  it  is  waged,  is  recognized  during  its 
continuance,  for  every  purpose,  as  an  independent  State,  with 
all  the  faculties  and  powers  of  government  which  belong  of 
right  to  independent  States.  The  recognition  of  the  exist- 
ence of  a  civil  war  was  an  acknowledgment  that  the  Southern 
Confederacy  was  a  belligerent  power  or  de  facto  government; 
such  recognition  drew  after  it,  of  necessity,  according  to  the 
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law  of  nations,  the  right  of  this  belligerent  power  to  pros- 
ecute the  war;  this  involved  the  power  to  raise  and  support 
armies,  employ  mercenaries,  make  contracts  for  their  service, 
prescribe  conditions  of  enrolment  and  substitution ;   it  in- 
volved the  right  to  command  every  citizen  to  defend  the  gov- 
ernment de  facto  as  far  as  he  was  able.    As  this  duty  was  a 
legal  one,  as  the  citizen  was  bound  to  obey  ft  power,  he  could 
neither  resist  or  call  in  question,  obedience  to  its  will  cannot 
subject  him,  at  any  time  thereafter,  to  punishment  for  such 
obedience  ato  the  municipal  laws  of  the  government  against 
which  he  has  borne  arms.    By  that  government  he  has  been 
recognized  as  a  foreign  enemy.     He,  then,  when  captured  or 
conquered,  can  be  dealt  with  by  the  conqueror  only  as  an  enr 
emy.    Again :  as  the  belligerent  power  or  de  facto  govern- 
ment has  been  invented  with  all  the  powers  and  rights  of  in- 
dependent States  engaged  in  public  war,  it  follows   that  to 
it  belongs  all  the  rights  and  powers  of  government,  such  as 
coining  money,  borrowing  money,  issuing  its  bonds  or  treas- 
ury notes,  using  its  credit,  weakening  the  resources  of  its 
adversary,  and,  by   legislation,   prescribing   how   enemies' 
property,  within  its  territorial  limits,  may  be  captured  or 
seized  and  confiscated,  and  its  proceeds  appropriated  to  pub- 
lic uses. 

I  am  pursuaded  that,  if  the  principles  of  public  law,  de- 
termining the  rights  and  relations  of  States  in  peace  and 
war,  and  the  results  of  conquest,  were  thoroughly  understood 
and  applied  by  the  municipal  Courts  of  the  United  States 
Government,  and  of  the  States  which  have  been  conquered, 
with  intelligence  and  fidelity,  the  multitude  of  questions 
\#ich  now  vex,  and  will,  for  years,  probably,  agitate  our 
tribunals,  and  which,  at  every  step,  are  embarrassing  the  in* 
terpretation  and  validity  of  contracts,  could  receive  an  easy 
and  correct  resolution. 

I  file  this  dissentient  opinion  under  the  strong  conviction 
that  the  time  is  not  distant,  when  the  legal  mind  of  this  coun- 
try will  be  found  in  entire  unison  with  the  views  I  have  ex- 
pressed, and  then  the  wonder  will  be,  that  reason  had  ever 
been  so  demented  as  to  deny  or  ignore  their  conclusiveness. 
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Roe,  cos  ejector,  and  John  E.  McGregor,  tenant,  plaintiff 
in  error,  vs.  Doe,  ex  dem,  of  Nathan  G.  Christie,  defen- 
dant in  error. 

Although  this  Court  would  have  been  -satisfied  with  the  verdict  of  the 
jury  in  favor  of  the  defendant,  yet,  as  the  Court  below  has  granted  a 
new  trial,  we  will  not  control  its  discretion  in  doing  so.  This  Court  is 
always  more  reluctant  to  control  the  discretion  of  the  Court  below,  in 
granting  a  new  trial,  than  in  refusing  it. 

Ejectment.  Motion  for  new  trial.  Before  Judge  Clarke. 
Terrell  Superior  Court,  May  Term,  1867. 

This  was  ejectment  for  L.  L.  163,  in  the  4th  District  of 
said  county,  upon  the  demise  of  Nathan  G.  Christie,  against 
John  A.  McGregor,  tenant  in  possession. 

Plaintiff  read  in  evidence  the  grant  from  the  State  of  said 
lot  to  James  Calahan,  a  deed  from  James  Calahan  to  said 
Christie,  made  in  Eufaula,  Alabama,  in  presence  of  E.  B. 
Young,  and  Henry  A.  Young,  Notary  Publics,  and  dated 
20th  December,  1855.  (This  deed  was  drawn  from  defend- 
ant's possession.)  Having  shown  the  locus  in  quo,  and  that 
the  tenant  was  in  possession  of  the  premises  at  the  commence- 
ment of  the  suit,  plaintiff  closed. 

Defendant  then  read  in  evidence  a  deed  to  said  lot  from 
Richard  Calahan  to  James  Johnson,  dated  11th  May,  1855. 
The  defendant  then  read  the  interrogatories  of  several 
witnesses,  to-wit:  Of  the  Clerk  and  Sheriff  of  Jackson 
county,  Florida,  the  Judge  of  Probate,  the  Sheriff,  the  Clerk, 
and  County-Surveyor  of  Walton  county,  Florida,  all  of 
whom  were  old  residents  and  officers  in  Jackson  county, 
Florida,  where  said  James  Calahan  professed  to  reside,  fuad 
testified  that  no  such  man  ever  lived  there,  so  far  as  tnfy 
knew.  On  the  plaintiff's  part,  there  were  several  sets  of 
interrogatories,  showing  that  James  Calahan  did  reside  in 
Georgia,  in  Montgomery  county,  and  then  in  Decatur  county, 
and  went  from  Georgia  to  West  Florida.  One  of  these  wit- 
nesses said  he  married  Calahan's  niece,  and  another  was  his 
mother.  There  was  some  other  testimony  as  to  the  existence 
of  James  Calahan. 
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The  verdict  was  for  the  defendant.  Plaintiff  moved  for  a 
new  trial,  on  the  ground  that  the  verdict  was  contrary  to  the 
evidence,  etc.  The  Court  granted  a  new  trial,  and  of  that 
complaint  is  made. 

Lyon  &  Irwin,  for  plaintiff  in  error. 

E.  L.  Douglass,  for  defendant  in  error. 

Warner,  C.  J. 

The  error  assigned  to  the  judgment  of  the  Court  below  in 
this  case  is  the  granting  of  a  new  trial.  From  the  evidence 
in  the  record,  we  should  have  been  satisfied  with  the  verdict 
of  the  jury  in  favor  of  the  defendant.  The  weight  of  the  evi- 
dence, we  think,  goes  to  show  that  James  Calahan,  who 
executed  the  deed  to  the  lot  of  land  in  Enfaula,  Alabama, 
was  not  the  James  Calahan  who  drew  the  lot  of  land ;  but 
the  Court  below  having  granted  a  new  trial  in  the  case, 
thereby  giving  to  the  parties  another  opportunity  to  be  heard, 
we  will  not  control  the  discretion  of  the  Court  in  doing  so 
This  Court  is  always  more  reluctant  to  control  the  discretion 
of  the  Court  below  in  granting  a  new  trial,  than  in  refusing 
it    Let  the  judgment  of  the  Court  below  be  affirmed. 


Louis  B.  Miller,  executor,  etc.,  plaintiff  in  error,  t».  Da- 
vid L.  Ferguson,  et  at.  defendant  in  error. 

Where  cotton  seed  were  sold  by  an  executor,  at  public  outcry,  as  old 
seed,  and,  on  that  account,  they  brought  less  than  half  the  price  of 
new  seed,  and  there  was  no  fraud  on  the  part  of  the  executor:  Hdd, 
that  the  purchaser  was  bound  to  pay  for  the  seed  so  purchased. 

Certiorari.     Decided  by  Judge  Clarke,  at  Chambers, 

Randolph  County,  November,  1867. 

'i 

Miller,  executor  of  Wiley  Miller,  brought  suits  against 
said  Ferguson  and  Isaac  R.  Ferguson,  respectively,  upon 
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open  accoants,  in  the  Justice  Court.  The  defence,  in  each 
case,  was  that  the  account  was  raised  by  said  defendants,  re* 
spectively,  having  bought  cotton  seed  to  plant,  from  plaintiff, 
as  executor,  which  he  warranted  to  be  sound  and  fit  for  plant* 
ing,  and  which  were  unsound  and  worthless.  There  was  no 
contest  except  as  to  the  soundness  of  the  seed  and  the  war- 
ranty. By  consent,  but  one  of  them  was  tried,  and  it  con- 
trolled the  other.  In  each  case  plaintiff  had  a  verdict. 
The  evidence  is  stated  substantially  in  the  opinion  of  the 
Court.  A  certiorari  was  sued  out  upon  the  ground  that  the 
verdict  was  contrary  to  the  evidence.  The  Court  sustained 
the  certiorari,  and  ordered  final  judgment  in  each  case,  for  the 
defendants.  The  only  assignment  of  error,  is  that  the  Court 
erred  in  holding  said  verdicts  to  be  against  the  evidence. 

A.  Hood,  and  E.  H.  Piatt,  for  plaintiff  in  error,  made 
the  following  points :  Judges  of  Superior  Courts  can  not  de- 
cide matters  of  fact  upon  certiorari.  Code  of  1862,  sec.  3957. 
These  verdicts  are  not  so  glaringly  wrong  as  that  a  correct- 
ng  Court  could  set  them  aside.  Headly  vs.  Ellis,  30  Geo. 
R.,  4y2.  Maddox  vs.  Simmons,  31  Geo.  R.,  512.  Lang  vs. 
Brown,  29  Geo.  R.,  638.  Caveat  emptor  oontrols^the  case ; 
Worthy,  et  cU.,  vs.  Johnson,  et  al.,  8  Geo.  R.,  240.  Aven 
vs.  Beckom,  11  Geo.  R.,  3.  Johnson  vs.  Andrews,  28  Geo. 
R.,  10.     Morris  vs.  Kenyon,  10  Geo.  R.,  292-3. 

Wootten,  Hoyle,  Lyon,  for  defendants  in  error. 

Walker,  J. 

The  cotton  seed  in  controversy  were  put  up  at  public  out- 
cry, and  sold  as  old  seed.  New  seed  sold  on  the  Same  occa- 
sion for  one  dollar  and  seventy-five  cents  per  bushel ;  thSe 
sold  for  seventy-five  cents  per  bushel,  and  they  brought  only 
this  price  because  they  were  sold  as  old  seed,  and  the  bidders 
had  fears  as  to  whether  they  would  cdme  up.  No  fraud  was 
shown  on  the  part  of  the  seller.  The  seed  were  precisely 
what  they  were  represented  to  be,  and  the  purchaser  had  to 
exercise  his  own  judgment  as  to  the  propriety  of  purchasing 
them.     David  L.  Ferguson,  one  of  the  defendants,  cried  the 
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sale,  and  he  swore  on  the  trial  that  the  new  seed  brought  from 
one  dollar  and  fifty  cents  to  one  dollar  and  seventy-five  cents 
per  bushel.  "  Miller,  the  plaintiff,  had  stated  to  witness  that 
he  believed  the  seed  were  good.  He,  the  witness,  stated  to  the 
crowd,  in  the  presence  of  Miller,  that  the  seed  were  good. 
There  is  no  evidence  that  Miller  did  not  believe  the  seed  to 
be  good.  He  simply  gave  as  his  opinion  that  the  seed  were 
good.  It  is  very  evident  that  the  bidders  did  not  understand 
there  was  any  warranty,  nor  were  there  any  representations 
by  Miller.  All  that  can  be  said  is,  that  he  gave  his  opinion, 
nothing  more.  The  seed  were  sold  as  old  seed  ;  they  were 
precisely  what  they  purported  to  be.  Some  thought  the  old 
seed  good,  others  thought  them  worthless,  and  in  this  state  of 
uncertainty  they  sold  for  less  than  half  the  price  of  new  seed. 
The  jury  having  found  that  there  was  no  fraud  practiced 
by  Miller,  and  we  thinking  the  evidence  warranted  the  finding; 
and  the  Court  having  set  aside  the  verdict  as  being  against 
evidence,  the  Court  erred,  and  we  reverse  his  ruling.  The 
verdict  was  in  accordance  with  the  evidence,  and  the  Court 
should  have  dismissed  the  certiorari. 
Judgment  reversed. 


Roe,  cos  ejector,  and  John  K.  Patterson,  tenant,  plaintiff 
in  error,  vs.  Doe,  ex  dem,  of  George  Buchanan,  et  a/., 
defendants  in  error. 

If  a  grant  for  land  issued  from  the  State  to  one  who  was  not  the  fortn- 
•ate  drawer  in  said  lottery,  that  fact  cannot  be  shown  collaterally  on 
the  trial  of  an  action  of  ejectment,  bnt  the  original  grant  should  be 
corrected  by  a  proceeding  instituted  for  that  purpose,  in  accordance 
with  the  laws  of  the  State. 

Ejectment.     Motion  for  new  trial.    Decided  by  Judge 
Clarke*    Randolph  Superior  Court,  November  Term,  1867. 

This  was  ejectment  for  land  lot  No.   194,  in  the  5th  Dis- 
trict of  originally  Lee,  now  Randolph  county,  upon  the 
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several  demises  of  George  Buchanan  and  Charles  Robertson, 
the  illegitimate  of  Temperance  Robinson. 

The  hens  and  possession  wheii  suit  was  brought,  were 
shown.  The  plaintiff  below  offered  as  evidence  a  copy  grant 
showing  that  said  lot  was  drawn  by  Temperance  Robinson's 
illegitimates,  of  Brown's  District,  Fayette  county.  The  grant 
purported  to  have  been  given  under  the  great  seal  of  this 
State,  and  was  dated  11th  May,  1836.  The  copy  was  certi- 
fied by  the  Secretary  of  State  under  his  official  seal.  The 
defendant  objected  to  it  upon  the  ground  that  it  wanted  the 
great  seal  of  the  State,  and  because  it  did  not  appear  that  the 
original  grant  had  the  great  seal  of  the  State  attached  to  it 
The  Court  overruled  the  objection,  and  the  copy  grant  was 
read  to  the  jury.  Plaintiff  read  in  evidence  a  deed,  made  in 
Floyd  county,  Georgia,  on  the  8th  of  September,  1849,  from 
Charles  Robertson,  (described  in  the  body  of  the  deed,  and  by 
the  signature  to  the  deed  as  "Charles  Robertson,  illegitimate 
of  Temperance  Robertson/')  conveying  said  lot  to  George 
Buchanan.     It  was  recorded  20th  November,  1858. 

Plaintiff  then  showed  by  the  half  brother  of  said  Temper- 
ance, that  in  1827,  he  gave  in  for  a  draw,  in  the  then  land 
lottery,  for  Charles  Robinson,  the  illegitimate  son  of  said 
Temperance,  and  that  said  illegitimate  dre^r  said  lot ;  that 
witness  paid  taxes  on  said  lot  as  the  property  of  said  Charles ; 
that  in  1827,  Charles  was  three  or  four  years  old ;  that  said 
Temperance,  in  1827,  had  no  other  child;  that  in  1829  or 
1830,  said  Temperance  married  Peter  Nelson,  and  that  she 
was  still  alive,  or  was  so  very  recently,  and  that  there  was  no 
other  Temperance  Robinson  in  said  District,  except  the 
mother  of  said  'Charles.     Plaintiff  showed  by  another  set 
of   interrogatories  for  the  same  witness,  the  facts  already 
shown  by  him,  and  that  said  Nelson  conveyed  said  lot  by 
^ait  claim,  to  Jesse  Carter ;  that  Carter  conveyed  it  to  J. 
]£.   Patterson,  kthat  Patterson  applied  thrice  to  witness,  as 
guardian  of  said  Charles,  to  buy  said  lot,  before  he  bought 
from  Carter.    He  testified  that  the  correct  name  of  himself  and 
Temperance  and  Charles,  was  Robertson. 

The  answers  of  a  son  of  the  foregoing  witness,  showed  the 

37 


502       .  SUPREME  COURT  OF  GEORGIA. 

Patterson,  tenant,  w.  Buchanan  et  ah 

identity  of  said  Charles  as  the  son  of  said  Temperance,  and 
that  they  were  both  alive.  He  said  that  he  supposed  Charles 
was  between  six  and  nine  years  old  in  1827.  In  his  answers 
the  name  is  written  Robinson. 

Buchanan  testified  that  he  knew  Temperance  and  Charles, 
well,  and  bought  from  Charles,  when  he,  Charles,  was  about 
twenty-five  years  old. 

To  meet  this  testimony,  the  defendant  [read  in  evidence  a 
deed  from  Peter  Nelson  to  Jesse  Carter,  dated  19th  August* 
1839,  and  recorded  8th  November,  1840,  and  a  deed  from 
said  Carter  and  John  Malpas,  to  Job  C.  Patterson,  dated 
17th  May,  1841,  and  recorded  1st  July,  1848,  for  said  lot. 
It  appears  that  said  Buchanan  was  one  of  the  witnesses  to 
$ach  of  these  deeds.  John  K.  Patterson  then  testified  that 
he  went  into  possession  of  said  lot  under  his  father,  Job  C. 
Patterson.     . 

The  defendant  then  offered  in  evidence  an  old  printed 
book,  dated  March,  1827,  purporting  to  be  the  land  lottery 
register  of  the  drawing  in  which  said  lot  was  drawn,  to  show 
that  the  lot  was  drawn  by  Temperance  Robinson,  illegitimate 
of  Brown's  District,  Fayette  county.    The  Court  rejected  it. 

Defendant  then  offered  to  read  the  answers  of  £.  P.  Wat- 
kins,  Secretary  of  State,  and  A.  J.  Boggus,  Surveyor  General, 
containing  transcripts  from  the  land  books  in  their  offices,  to 
show  that  the  lot  was  drawn  by  Temperance  Robinson, 
illegitimate,  of  Brown's  District,  Fayette  county.  The  Court 
rejected  the  answers.  The  defendant  then  moved  to  rule  oat 
the  deed  from  Charles  Robertson  to  Buchanan,  and  all  plain- 
tiff's evidence,  going  to  show  that  said  Charles  was  the  only 
illegitimate  of  said  Temperance.     The  motion  was  overruled* 

The  defendant  having  closed,  plaintiff  re-examined  Buch- 
anan, who  testified  that  when  he  went  to  witness  the  deed 
from  Nelson  to  Carter,  Nelson  hesitated  about  two  houri 
before  he  would  sign  the  deed,  which  was  a  warranty  deed, 
saying  that  the  lot  belonged  to  said  Charles,  and  he  was 
unwilling  to  sign  any  deed  therefor  except  a  quit  claim* 

The  Court  charged  the  jury,  among  other  things,  that  in- 
asmuch as  both  claimants  claimed  under  the  same  woman, 
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Temperance  Robinson,  of  Brown's  District,  Fayette  county, 
subsequently  wife  of  Peter  Nelson,  the  only  question  to  be 
settled  by  them,  in  order  to  ascertain  plaintiff's  title,  was 
whether  Charles  Robertson,  plaintiff's  grantee,  was  the  only 
illegitimate  of  said  Temperance,  and  that  if  they  should  so 
find  then,  the  plaintiff  must  recover.  The  jury  found  for 
the  plaintiff. 

Defendant's  attorneys  moved  for  a  new  trial,  upon  the 
grounds  that  the  Court  erred  in  allowing  said  copy  grant 
read,  in  rejecting  said  pi  in  ted  book,  and  the  answers  of  Wat- 
kins  and  Boggus,  and  in  charging  as  aforesaid,  and  because  , 
the  verdict  was  against  the  evidence,  etc.,  and  because  sinee 
the  trial,  they  had  discovered  that  in  fact,  said  copy  grant 
showed  that  the  lot  was  drawn  by  Temperance  Robinson, 
illegitimate.  (Upon  this  last  point,  the  Court  below  differed 
with  them  as  to  the  correct  reading  of  the  copy  grant  in  that 
regard.)  The  Court  refused  a  new  trial,  and  this  is  assigned 
as  error. 

Hood,  Fielder,  Douglass,  for  plaintiff  in  error. 

Lyon,  Wobbill,  for  defendant  in  error. 

Harris,  J. 

The  lot  of  land  in  dispute  was  granted  by  the  State  of 
Georgia,  "  to  Temperance  Robinson's  illegitimate." 

Plaintiff  below  claimed  title  through  Charles  Robertson, 
whom  he  alleged  and  proved  to  be  the  sole  illegitimate  child 
of  Temperance  Robinson,  and  put  in  evidence  a  copy  of  the 
grant  of  the  State  of  Georgia  "  to  Temperance  Robinson's 
illegitimate,"  and  the  deed  of  said  Charles  Robertson.  The 
title  upon  which  defendant  relied,  was  the  deed  of  the  husband 
of  said  Temperance  Robinson.  The  testimony  of  the  Secre- 
tary of  State,  and  of  the  Surveyor  General,  taken  by  inter- 
rogatories, was  offered  by  him  to  establish  the  fact  that  by 
the  land  books  of  the  land  lottery,  in  which  the  lot  of  land 
sued  f#r  was  drawn,  and  which  are,  by  direction  of  law, 
kept  in  their  respective  offices,  it  appeared  by  the  original 
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entries  to  have  been  drawn  by  "  Temperance  Robinson,  ille- 
gitimate." Upon  objection  made,  this  testimony  was  repelled, 
the  Judge  holding  that,  if  the  grant  issued  as  alleged,  origi- 
nally to  a  person  who  was  not  the  fortunate  drawer  in  the 
land  lottery,  that  fact  could  not  be  shown  collaterally,  as 
attempted,  but  that  the  original  grant  should  have  been  cor- 
rected by  a  proceeding  instituted  for  that  purpose  in  accord- 
ance with  the  laws  of  the  State.  This  ruling  conforms  to 
both  practice  and  principle,  p.nd  as  there  is  no  other  material 
question  in  the  record,  we  affirm  the  judgment  below. 


D.  P.  Hill,  administrator  of  Joseph  A.  Davis,  plaintiff  in 
error,  vs.  Nelson  Tift,  administrator  of  T.  M.  Nelson, 
defendant  in  error. 

While  the  cause  is  pending  in  the  Court  below,  no  decision  made  therein 
can  be  brought  to  this  Court,  unless  it  be  one  which,  if  made  as  claim- 
ed by  the  plaintiff  in  error  it  should  be  made,  would  have  been  a  final 
disposition  of  the  cause. 

Equity.    Notice  to  produce  books,  etc.    Decided  by  Judge 
Vason.    Dougherty  Superior  Court.    June  term,  1867. 

Nelson  and  Davis  were  partners  in  the  practice  of  medi- 
cine.    Nelson  died,  and  his  administrator  filed  a  bill  for  ac- 
oount  and  settlement  of  the  partnership  affairs,  etc.,  against 
Davis,  and  prayed  for  the  appointment  of  a  receiver.    At  the 
first  hearing  of  the  motion  for  a  receiver,  after  Davis'  answer 
was  read,  complainant  asked  for  time  to  produce  affidavits 
to  contradict  the  answer.     Time  was  given.    Afterwards, 
Davis  was  served  with  a  notice  to  produce  the  partnership 
books.    He  put  into  the  hands  of  complainant's  solicitor,  all 
the  books  which  Davis  would  admit  were  books  of  the  firm. 
Davis  was  then  notified  to  produce,  in  Court,  on  the  trial  of 
said  cause,  and,  upon  the  hearing  of  said  motion  to  appoint 
a  receiver,  all  the  books  of  account  used  in  his  business  for 
the  years  1860*1-2-3  and  4  to  July,  1864,  whether  claimed  to 
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be  private  or  individual  books,  or  otherwise.  Davis  failed 
or  refused  to  produoe  his  private  books  or  papers.  Nelson 
and  Davis  were  partners.  Nelson  was,  for  a  long  time, 
absent  in  the  army,  and  his  administrator  claimed  that  he 
should  receive  half  of  the  income  of  the  firm,  as  well  while 
he  was  away,  as  while  he  was  at  home.  This,  Davis  de- 
nied,  he  avemng  that  the  partnership  was  dissolved  in 
April,  1861,  when  Nelson  went  into  the  army. 

Thereupon,  in  term  time,  complainant's  solicitor  moved 
the  Court  to  compel  Davis  to  produce  the  books  called  for  by 
said  last  notice,  and  have  them  deposited  with  the  clerk  of 
said  Court,  to  be  used  as  evidence  on  the  trial  of  said  motion, 
etc  The  Court  granted  the  motion,  and  this  is  assigned  as 
error.  (While  the  case  was  pending  here,  Davis  died ;  the 
case  was  continued  till  this  term,  when  his  administrator  was 
made  a  party.) 

S.  D.  Irwin,  by  Lyon,  for  plaintiff  in  error. 

■ 

Hines  and  Hobbs,  by  Strozieb,  for  defendant  in  error. 

Walkeb,  J. 

By  section  4191  of  the  Revized  Code,  it  is  provided  that 
"no  cause  shall  be  carried  to  the  Supreme  Court  upon  any 
bill  of  exceptions,  so  long  as  the  case  is  pending  in  the  Court 
below,  unless  the  decision  or  judgment  complained  of,  if  it 
had  been  rendered  as  claimed   by  the  plaintiff  in  error, 
would  have  been  a  final  disposition  of  the  case."    A  party 
may  except  to  any  decision,  at  any  stage  of  the  cause,  and 
have  the  exception  certified  and  entered  of  record  in  the 
cause ;  and,  on  the  final  disposition  of  the  cause,  have  a  de- 
cision of  the  Supreme  Court  upon  the  points  so  certified ; 
provided  the  final  result  may  have  been  affected  by  the  de- 
cision complained  of;  Ibid,  and  section  4194.    In  this  case, 
the  decision  complained  of  is  the  order  of  the  Court,  requir- 
ing the'  production  of  certain  books.     If  the  decision  had 
been  rendered  as  claimed  by  the  plaintiff  in  error,  it  would 
not  have  been  a  final  disposition  of  the  cause.    All  the  Court 
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did,  was  to  require  certain  books  to  be  produced  for  the  pur- 
poses of  the  investigation  at  issue  between  the  parties.  The 
merits  of  the  case  were  not  at  all  involved,  and  the  de- 
cision was  not,  and,  from  the  nature  of  the  case,  could  not 
have  been  a  final  disposition  of  the  cause.  Such  being  the 
facts,  the  case  is  prematurely  brought  to  this  Court,  and  we 
must  decline  to  take  jurisdiction  of  it  now. 
Writ  of  error  dismissed. 


John  Taylor,  plaintiff  in  error,  vs.  L.  W.  H.  PrmiAif, 
executor  of  John  Habgrove,  deceased,  defendant  in 
error. 

Pending  an  action  of  trover}  the  plaintiff  filed  a  bill  concerning  the  same 
subject  matter,  reciting  said  action,  and  praying  that  it  be  made  part 
and  parcel  of  the  bill,  etc.  ;  the  dismissal  of  said  bill  did  not  dismiss 
said  action. 

Testator  having  uniformly  disclaimed  title  in  property,  the  executor  can 
not  recover  it  in  trover.    Harris,  J. 

Statements  made,  and  acts  done,  in  ignorance  of  the  facts,  even  if  they 
bind  him  who  made  and  did  them,  should  not  be  permitted  to  deprive 
his  wife  and  children  of  their  rights.    Harris,  J. 

Equity.    Tried  by  Judge  Vason,  Worth  county,  Cham- 
bers, December,  1867. 

Pittman,  as  executor  of  Hargrove,  brought  trover  against 
Taylor  to  recover  certain  cattle  alleged  to  have  been  the 
property  of  Hargrove.  Pending  this  action,  he  also  filed  a, 
bill  in  equity  against  Taylor,  touching  the  same  subject  matter, 
and  prayed  that  his  trover  action  might  be  made  part  and 
parcel  of  the  bill,  and  for  an  account  and  Settlement  wfclm 
Taylor.  By  his  answer,  Taylor  denied  the  right  of  the  ex- 
ecutor to  recover  the  cattle,  and  set  up  that  Hargrove 
him,  Taylor,  one  thousand  dollars,  and  asked  for  jadgmi 
for  the  same. 

The  parties  agreed  that  the  cases  should  be  tried  in  Ch 
bers,  before  Judge  Vason,  from  whose  decision,  as  to  the 
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or  facte,  either  party  might  take  a  writ  of  error  to  the  Su- 
preme Court.  An  order  was  accordingly  taken,  and  the  case 
was  heard  by  Judge  Vason,  without  a  jury. 

Pittman's  solicitors,  at  the  hearing,  moved  to  dismiss  the  bill, 
to  which  Taylor  objected,  on  the  ground  that  this  would  pre- 
vent his  recovering  his  set-off.  The  Judge  ordered  the  bill  dis- 
missed, without  prejudice  to  the  defendant.  Taylor's  counsel 
then  moved  to  take  judgment  for  costs  against  Pittman,  execu- 
tor, on  the  whole  case,  upon  the  ground  that  having  made  the 
action  of  trover  part  of  said  bill,  and  then  having  dismissed 
the  bill,  the  trover  case  was,  ipso  facto,  dismissed  also.  The 
Court  overruled  the  motion. 

The  trover  action  was  tried,  and  resulted  in  a  judgment 
against  Taylor  for  $4,950  00,  with  interest  from  20th  Decem- 
ber, 1857,  and  costs. 

It  was  agreed  that  a  motion  for  new  trial  was  unnecessary, 
and  should  be  considered  as  made  and  overruled,  and  the 
case  was  brought  up  to  this  Court,  upon  the  ground  that  the 
verdict  was  against  the  weight  of  the  evidence,  and  that  there 
was  error  in  allowing  the  bill  dismissed,  and  in  holding  that 
the  trover  action  was  not  also  dismissed. 

Wright  &  Warren,  Harris,  for  plaintiff  in  error. 

Pope,  Davis,  Strozier  and  Smith,  for  defendant  in 
error. 

Harris,  J. 

This  case  was,  in  its  entirety,  law  andjfacte,  submitted,  un- 
der an  agreement  between  counsel,  to  the  decision  of  Judge 
Vason,  and  is  now  before  us  as  upon  a  motion  for  a  new  trial, 
which  was  refused. 

In  looking  through  the  testimony  in  the  record,  we  have 
all  been  deeply  impressed  that  if  the  plaintiff  had  a  right  to 
recover,  the  amount  of  $4,950,  with  interest  from  20th  De- 
cember, 1857,  allowed  by  the  Judge,  is  excessive  and  far  be- 
yond the  amount  for  which  defendant,  if  answerable,  should 
account  to  the  executor  of  Hargrove.    As  the  case  is  sent 
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back  for  a  new  trial,  we  do  not  deem  it  advisable  to  go  into 
the  facts  which  have  led  us  to  the  above  conclusion. 

We  also  unite  in  the  opinion  that  the  bill  filed  by  the  ex- 
ecutor, after  he  had  instituted  his  suit  in  trover,  though  it 
recited  the  action  of  trover,  when  dismissed  by  complainant, 
did  not  carry  along  with  it  the  action  pending  at  law. 

But  upon  the  testimony  before  us,  a  question  arises  which 
goes  to  the  merits  of  the  action  of  trover.  It  is,  whether 
plaintiff,  the  executor  of  Hargrove,  can  maintain  any  suit  for 
the  cattle,  or  for  damages,  in  the  face  of  a  continued  disclaimer 
of  title  by  his  testator,  from  the  advance  of  money  to  pur- 
chase them  with,  to  the  day  of  his  death  ? 

Judge  Warner  thinks  the  suit  was  maintainable  upon  the 
repeated  admissions  of  Taylor  that  the  cattle  were  Hargrove's. 
Judge  Walker  declined  to  express  any  opinion. 

I  entertain  a  very  strong  conviction  that  it  is  a  rule  of 
universal  application,  that  a  plaintiff  must  recover  upon  the 
strength  of  his  title,  and  that  the  files  of  no  Court  in  the  world 
will  furnish  a  precedent  of  the  recovery,  by  a  sane,  intelligent 
man,  thoroughly  informed  of  all  the  facts,  of  property  which 
he  says  is  not  his,  and  over  and  over  again,  and  uniformly,  dis- 
claims tiUe  to  it.    The  testimony  here  shows  that  Taylor  had 
married  Hargrove's  favorite  niece ;  that  after  Taylor's  house 
had  been  burnt,  Hargrove  urged  him  to  remove  from  the 
tiounty,  promising  "  to  help  him}}  to  start  in  life  again ;  that 
he  did  send  him  money  by  a  witness,  with  directions  that  he, 
Taylor,  should  buy  a  stock  of  cattle  for  his  family ;   that 
cattle  were  bought  by  Taylor  with  the  money,  and  that  at  no 
time,  from  sending  the  money  to  his  death,  a  space  of  eight 
years  or  more,  did  he,  in  repeated  conversations  with  Taylor 
and  other  persons,  and  especially  with  Gen.  Levi  J.  Knight, 
assert  title,  or  claim  any  interest  whatever,  in  the  cattle  in 
Irwin  county,  and  that  Hargrove  never  went  at  any  time  to 
look  after  them,  nor  in  any  way  exercised  dominion   over 
them.    Is  not  the  executor  of  Hargrove  bound  by    these 
admissions  and  conduct  of  Hargrove  ?    The  sayings    and 
statements  and  acts  of  Taylor  were  evidently  made  ta  igno- 
rance of  the  gift  by  Hargrove  of  the  money  to  buy  the  cattle 
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for  his,  Taylor's,  family.  Even  if  they  are  to  have  an  effect 
upon  Taylor's  rights  of  property  in  the  cattle,  they  surely 
should  not  be  permitted  to  deprive  his  wife  and  children  of 
their  rights.  Whether  the  cattle  are  Taylor's  or  his  family's, 
is  a  matter  to  be  settled  between  them.  They  belong  to  the 
one  or  the  other.  It  is,  to  me,  very  clear  that  Hargrove's  es- 
tate has  no  right  to  them. 
Judgment  reversed. 


Wilcheb  Jones,  et  al.,  plaintiffs  in  error,  vs.  Joseph  •  R. 

Holllday,  defendant  in  error. 

The  granting  of  an  injunction,  and  the  appointment  of  a  Receiver,  is 
generally  a  question  for  the  discretion  of  the  Chancellor ;  bat,  if  he 
abuse  that  discretion,  his  action  will  be  controlled  by  this  Court. 

Equity.  Appointment  of  Receiver,  by  Judge  Vason, 
Chambers,  Baker  county,  January,  1868. 

Holliday  sold  to  Wilcher  Jones  and  Gustavus  Jones,  his 
plantation  in  Baker  county,  and  all  the  stock  of  horses,  cat- 
tle, etc,  the  corn  and  fodder,  and  the  crop  then  growing 
thereon,  all  of  the  value  of  $32,000  00,  and  made  to  them 
a  deed  for  the  land,  which  was  to  be  absolute,  if  the  pay- 
ments agreed  on  were  made  promptly,  but  to  be  void  if  they 
were  not  promptly  made.  The  purchasers  paid  Holliday 
$4,000  00,  in  cash,  for  said  personalty,  and  gave  him  their  three 
several  promissory  notes ;  one  for  $11,000  00,  and  one  for  $3,- 
000  00,  each  dated  18th  August,  1866,  and  due  the  1st  of  Jan- 
uary, 1868,  and  the  other  for  $4,000  00,  of  the  same  date,  and 
due  the  1st  of  March,  18(67.  On  the  same  day,  the  pur- 
chasers delivered  to  Holliday,  as  security  for  the  two  small 
notes,  a  mortgage  on  the  said  crop,  (except  one-fourth  of  it, 
which  belonged  to  the  laborers,  and  one-fifth  of  the  cotton 
crop,  which  belonged  to  Holliday's  overseer,)  and  upon  the 
cattle!  hogs,  sheep,  horses  and  mules  bought  by  them. 
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When  the  first  note  was  due,  they  had  sold  the  crop  of  1866, 
and  so  used  the  proceeds  that  they  had  to  beg  further  time 
from  Holliday.  He  extended  the  time  for  its  payment  till 
October,  1867,  and,  in  consideration  thereof,  they  gave  Hol- 
liday a  mortgage  on  the  crop  to  be  raised  on  said  plantation 
in  1867,  to  secure  this  $4,000  00  note.  This  mortgage  was  in 
the  usunl  form,  except  that  they  contracted  therein  to  deliver 
to  Holliday,  on  or  before  the  1st  of  October,  1867,  said  crop, 
for  his  own  use  and  behoof,  if  the  note  was  not  paid.  In 
January,  1868,  the  note  being  yet  unpaid,  Holliday  filed  his 
bill,  complaining  that  they  had  sold  the  cotton,  and  were 
selling  the  corn  and  fodder,  raised  on  said  place,  instead  of 
applying  it  to  the  payment  of  said  note,  and  were,  in  like 
manner,  selling  some  of  the  hogs,  cattle,  and  mules ;  that 
they  were  insolvent,  had  paid  him  no  more  than  the  planta- 
tion was  worth,  for  rent,  since  they  got  it,  and  were  preparing 
to  work  said  plantation,  in  1868,  without  paying  him.  Hol- 
liday prayed  for  an  injunction  against  their  using  or  selling 
any  of  the  crop  of  1866  or  1867,  and  that  a  Receiver  be  ap- 
pointed to  take'charge  of  the  plantation,  and  hold  it  subject 
to  the  final  decree  of  the  Court,  or  that  said  sale  be  rescinded, 
etc. 

Granting  a  temporary  injunction,  the  Chancellor  called 
upon  the  defendants  to  show  cause  why  said  injunction 
should  not  issue,  and  why  a  Receiver  should  not  be  appoint- 
ed, as  prayed  for.  For  cause,  they  showed  as  follows :  The 
purchase  was  not  conditional,  but  absolute;  the  bill  of 
sale  for  the  personalty  is  absolute,  and  its  consideration 
was  the  said  two  small  notes.  The  deed  for  the  plantation 
was  made  on  the  13th  August,  1866,  the  consideration, 
expressed  in  it,  was  said  $11,000  00  note,  and  was  in  the 
usual  form  of  a  warranty  deed,  with  this  reservation : 
"  Joseph  R.  Holliday,  or  his  assigns,  holder  of  said  note,  afore- 
described,  doth  retain  and  reserve  a  mortgage  on  said  prom- 
ises, to  secure  tne  payment  of  said  notes,  given  in  die  pay- 
ment of  the  purchase  money,  as  afore-described,  together 
with  all  interest  that  may  accrue  thereon,  as  well  as  all  -costs 
and  charges  that  may  be  sustained  by  the  holders  thereof,  in 
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the  event  of  default  of  payment  thereof,  which  said  earn  of 
money,  when  paid,  shall  absolve  said  premises  from  the  Hen 
herein  reserved."  (Copies  of  the  bill  of  sale  and  deed  were 
attached  to  the  answer.)  When  they  bought  the  plantation, 
cotton  was  very  high,  and  they  felt  that  they  could  meet 
the  note  of  1867,  because  Holliday  represented  that  the  crop 
of  cotton,  then  growing,  would  yield  fifty  bales,  which  they 
believed ;  but,  in  fact,  it  yielded  but  twenty-eight  bales,  and 
when,  out  of  this,  the  laborers  and  overseer  were  paid,  they 
could  not  pay  Holliday,  because  it  took  all  of  the  balance  to 
pay  the  expenses  of  1866.  The  cotton  crop  of  1867,  was 
one  hundred  and  eleven  bales.  On  the  first  of  December, 
1867,  they  delivered  to  Holliday's  agent,  eighty-eight  bales 
of  cotton,  of  500  lbs.  each,  to  be  credited  on  said  claims, 
with  the  understanding  that  Holliday  would  send  it  to  Liv- 
erpool, and  sell  it  by  the  1st  of  March,  1868.  This  was  sup- 
ported by  a  letter  from  Holliday's  agent,  showing  the  ship- 
ment of  the  cotton ;  but  it  also  stated  that  another  person 
had  a  claim  on  the  cotton,  and  it  would  not  "  pay  out/'  and 
asked  for  twenty  more  bales.  They  denied  having  sold  any 
produce,  as  charged,  except  cotton ;  said  they  had  sold  no 
stock  but  two  colts,  and  had  swapped  an  indifferent  mare  for 
a  better  mule.  They  denied  their  insolvency,  though  they 
claimed  to  have  no  other  property  than  this  plantation  and 
stock,  and  a  thousand  or  two  dollars  besides. 

They  said  they  had  put  some  improvements  on  the  place, 
bat  were  willing  to  take  back  what  they  had  paid,  and  can- 
cel the  trade ;  but  denied  that  they  had  been  guilty  of  any 
wrong  in  the  premises.  On  the  other  hand,  they  set  up,  by 
way  of  croes  bill,  that  Holliday  should  pay  them  for  the  de- 
ficiency in  the  cotton  crop,  and  in  the  hogs,  etc.,  because  they 
bought  upon  Holliday's  representations,  which  were  false. 
After  this  answer  came  in,  Holliday  amended  his  bill,  by 
averring  that  said  reservation  in  the  deed,  was  an  equitable 
mortgage,  in  his  favor,  and  that  they  had  kept  it  off  the  re- 
cord only  to  defraud  him,  and  to  sell  out  to  some  innocent 
purchaser.  Thin  was  denied,  the  answer  stating  that  the 
failure  to  record  was  merely  negligence,  and  that  they  had  no 
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idea  of  selling  the  plantation  and  stock,  and  that  the  mort- 
gage in  the  deed  was  a  common  law  mortgage.  Bnt  one  of 
the  defendants  was  served,  and  the  answer  was  verified  by 
him  only. 

At  the  hearing,  after  the  bill  and  answer  were  read,  com- 
plainant testified  that  it  was  understood  by  the  parties,  at  the 
time,  that  the  deed  was  a  mortgage  on  the  premises ;  that  he 
had  called  on  defendant,  several  times,  for  a  copy  of  it,  and 
defendant  promised  to  furnish  it,  but  did  not,  and  had  never 
had  the  deed  recorded.  He  denied  making  any  representa- 
tions when  he  sold  the  property ;  admitted  the  receipt  of 
$4000  00,  in  cash,  at  that  time,  and  eighty  bales  of  cotton  in 
the  fall  of  1867.  The  defendant  testifies,  in  his  own  behalf, 
reiterating  flie  allegations  in  his  answer,  with  no  addenda, 
except  that  he  and  his  brother  examined  the  form  before 
buying,  but  had  never  seen  cotton  growing  before,  and  relied 
wholly  on  Holliday's  representations,  and  that  he  had  sold, 
from  the  place,  a  sugar  mill,  on  credit  to  a  solvent  man, 
which  was  useless  to  him.  (It  was  after  this  examination  of 
the  parties,  that  said  amended  bill  and  answer  came  in.) 

After  argument,   had  the  Court  suggested  that,  if  Jones 
would  give  Holliday  a  mortgage  on  half  of  the  crop  of  1868, 
Jones  should  keep  the  property.    Jones  declined  making  the 
mortgage.    The  Court,  thereupon,  ordered  that,  unless  Jones 
would  accede  to  that  proposition  in  five  days,  the  defendant 
should  give  bond,  in  the  sum  of  $3,000  00,  with  good  se- 
curity, "conditioned  for  the  payment  of  the  rent  of  said  plant- 
ation for  the  present  year,  (1868,)  and  for  each  year  that  it 
may  be  so  used  by  said  defendants  during  this  litigation,  the 
amount  of  which  shall  be  settled  or  hereafter  adjudged  in  this 
Court,  and  that  failing  to  do  so  within  ten  days  from  this 
date,  John  M.  Cutliff  is  appointed  Receiver,  who  is  required 
to  take  possession  of  said  plantation,  and  take  steps  to  rent 
the  same,  which  said  sum  shall  be  held  subject  to  the  further 
order  of  this  Court,  as  a  surety  or  fund  for  the  payment  of 
said  mortgage  debt"    The  Court  further  enjoined  the  de- 
fendants "  ftpm  removing  from  the  said  county  any  of  the 
property  on  said,  form  subject  to  said  mortgage,  or  of  dispoa- 
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ing  of  the  same,  bat  that  they  hold  the  same  subject  to  the 
condition  of  said  mortgage,  and  as  a  surety  for  said  mortgage 
debt."  If  tHe  proposition  should  be  accepted,  the  Receiver 
should  not  act;  if  the  bond  were  given  the  injunction  should 
be  vacated. 

This  action  of  the  Court  is  complained  of  by  Jones. 

Wright  & , Warren,  Hikes  &  Hobbs,  for  plaintiff  in 
error. 

Strozler  &  Smith  for  defendants  in  error. 

Walker,  J. 

Where  the  Chancellor  abuses  his  discretion  in  the  granting 
of  an  injunction,  or  the  appointment  of  a  Receiver,  his  action 
will  be  controlled.  This  was  not  a  proper  case  for  the 
appointment  of  a  Receiver  under  the  facts.  The  Messrs. 
Jones  purchased  the  property  of  Holliday,  paid  $4,000  cash, 
and  88  bales  of  cotton,  and  were  proceeding  to  make  another 
crop.  Holliday  held  a  lien  upon  all  the  property  sold,  and 
all  the  evidence  of  any  waste  of  the  property,  was  the  sale  of 
a  sugar  mill  on  a  credit  to  a  solvent  purchaser,  two  piney 
ifoods  colts,  which  were  of  no  use  to  the  Jones',  and  the 
exchange  of  an  indifferent  mare  for  a  mule  of  greater  value ; 
and  then  they  had  made  valuable  improvements  on  the  plan- 
tation. Upon  this  state  of  facts,  the  Court  proposed  to  make 
a  contract  for  the  parties ;  that  is,  if  the  Messrs.  Jones  would 
give  a  lien  on  the  crop  which  they  were  then  preparing  to  plant, 
they  could  retain  the  possession  of  their  property,  otherwise  not 
The  Receiver  was  really  appointed,  it  would  seem,  not  because 
the  Messrs.  Jones  were  wasting  the  mortgaged  property,  but 
because  they  declined  to  mortgage  their  future  crop.  A  suf- 
ficient reply  is,  they  never  contracted  to  do  so.  The  vendor 
had  his  remedy  to  compel  the  payment  of  the  money  due 
him.  He  bad  a  mortgage  on  all  he  sold;  substantially, 
the  property  was  all  within  reach  of  the  process  of  the  Court ; 
$4,000  and  88  bags  of  cotton  had  been  paid,  and  notwith- 
standing all  this,  the  Court  ordered  the  property  out  of  the 
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possession  of  the  purchasers,  into  the  hands  of  a  Receiver. 
This  ought  not,  under  these  facts,  to  have  "been  done.  Of 
course,  if  the  purchasers  were  wasting  the  property,  and 
removing  it  out  of  the  reach  of  the  mortgagee,  so  as  to  defeat 
the  collection  of  the  money  due  him  for  it,  equity  could 
interfere  to  stay  the  threatened  wrong;  bat  no  such  necessity 
appears.  The  purchasers  were  using  the  property  to  the  best 
of  their  ability,  and  were  paying  as  fast  as  they  could.  They 
were  entitled  so  to  use  it ;  if  they  cannot  pay  as  fast  as  their 
obligations  fall  due,  the  Common  Law  affords  ample  remedy 
by  which  the  vendor  can  coerce  them. 
Judgment  reversed. 


John  6.  Tyus  and  Jeremiah  BbaxL,  plaintiffs  in  error, 
vs.  Y.  6.  Bust,  survivor  of  Sims  &  Rust,  defendant  in 
error. 

* 

When  a  warehouseman  received  cotton  for  storage  and  sale,  and  after- 
wards sold  it,  as  he  alleges,  in  pursuance  of  the  instructions  of  his  prin- 
cipal bailor,  to  a  purchaser  who  subsequently  stored  the  cotton  in  his 
warehouse,  and  claims  the  title  to  the  same ;  and  the  original  bailor  of 
the  cotton  also  claims  it  on  the  ground  that  the  warehouseman  had  no 
authority  to  sell  it : 

Held,  that  the  facts  of  the  case  did  not  authorise  the  warehouseman  to 
file  -a  bill  of  interpleader,  enjoining  the  parties  claiming  the  cotton,  from 
suing  him  and  to  compel  them  to  litigate  with  each  other  as  to  the  title 
of  the  cotton  which  he  had  sold  to  one  of  them  as  such  warehouseman. 

Equity.  Demurrer.  Decided" by  Judge  Vason,  Dough- 
erty Superior  Court,  December,  1867. 

In  December,  1862,  and  January,  1863,  Sims  &  Rust,  as 
warehousemen,  received  from  John  G.  Tyus  fifty-three  bales 
of  cotton;  and  advanced  to  him  upon  it  $1,354  18.  Tyus 
verbally  instructed  them  to  sell  the  cotton  when  they  could 
realize  eighteen  cents  per  pound  in  the  then  Confederate  cur- 
rency. On  the  21st  of  March,  1863,  they  sold  the  cotton  to 
Jeremiah  Beall,  for  $ ,  and  placed  the  same,  after  de- 
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ducting  charges,  to  the  credit  of  Tyus,  and  by  mail,  on  the 
30th  of  March,  1863,  notified  him  of  the  same.  Several 
months  afterward,  and  after  the  price  of  cotton  was  greatly 
advanced,  Tyus  refused  to  ratify  said  sale,  pretending  that 
they  had  no  authority  to  sell,  the  cotton.  The  cotton  was 
sold  for  nineteen  and  a-half  cents  per  pound.  They  made 
the  advance  because  they  had  authority  to  sell,  and  after  mak- 
ing this  advance,  Tyus  had  no  right  to  withdraw  the  authority 
to  sell  without  repaying  the  advance.  Sims  died ;  the  war 
ended,  and  Tyus  demanded  the  cotton  from  Rust,  as  survi- 
vor. He  refused  to  deliver  it.  Tyus  sued  out  a  possessory 
warrant  against  Rust,  survivor.  Judge  Clark  decided  the 
same  in  favor  of  Rust.  Tyus  took  the  case  to  the  Supreme 
Court,  and  that  Court  affirmed  Judge  Clark's  decision.  Af- 
ter this,  Tyus  brought  trover  and  bail  against  Rust,  survivor, 
for  said  cotton,  which  action  is  still  pending. 

Beall  also  demanded  the  cotton  from  Rust,  survivor,  (he 
having  left  it  on  storage  when  he  bought  it,)  and  Rust  pro- 
posed to  deliver  the  same  to  him,  if  he  would  give  him  bond 
and  security  for  the  delivery  of  the  cotton,  or  to  pay  the 
judgment  which  Tyus  might  recover  against  him,  Rust,  as 
survivor,  or  make  himself  a  party  to  the  said  trover  action, 
so  that  the  rights  of  all  parties  might  be  settled  by  that  suit. 
Beall  refused  to  do  either,  and  Rust  refused  to  deliver  him 
the  cotton.  Thereupon  Beall  also  brought  trover  and  bail 
Against  Rust,  survivor,  for  said  cotton,  which  suit  is  also 
pending. 

Rust  is  willing  to  deliver  the  cotton  into  the  custody  of  the 
Court,  after  receiving  his  advance  and  charges.  This,  he 
claims,  is  a  charge  upon  the  cotton,  whether  it  shall  be  ad- 
judged to  be  the  property  of  the  6ne  or  the  other.  As  the 
contract  was  within  the  ordinance  of  1865,  and  therefore  the 
values  are  uncertain,  etc.,  and  as  these  conflicting  claims 
should  all  be  settled  in  equity,  Rust,  survivor,  filed  his  bill 
with  the  above  averments  and  claims,  and  prayefl  that  said 
actions  be  enjoined,  and  that  Tyus  and  Beall  interplead  and 
settle  their  conflicting  claims,  and  account  and  settle  with 
him.     The  Judge  granted  the  injunction. 
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The  defendant  demurred,  upon  the  grounds  that  his  bill 
did  not  make  a  case  for  relief  and  account;  that  he  showed  no 
such  an  interest  in  the  cotton  as  gave  him  the  right  to  com- 
pel defendant  to  interplead ;  and,  because  Bust  was  bailee, 
the  remedy  in  law  is  complete,,  and  there  is  no  equity  in  the 
bill.  The  Chancellor  overruled  the  demurrer,  and  this  is  as- 
signed as  error. 

Strozieb  &  Smith,  Wright  &  Warren,  for  plaintiffs 
in  error. 

Davis,  Lyon,  for  defendant  in  error. 

Warner,  C.  J. 

This  is  a  bill  of  interpleader  filed  by  Rust,  as  the  surviv- 
ing copartner  of  Sims  &  Bust,  who  were  warehousemen, 
against  Tyus,  who  is  his  bailee  of  fifty-three  bales  of  cotton, 
and  Jeremiah  Beall,  tc  whom  the  complainant,  as  a  ware* 
houseman,  sold  the  cotton  as  the  agent  or  factor  of  Tyus,  and 
the  question  to  be  decided  is,  whether  the  complainant  has 
made  such  a  case,  as  exhibited  by  the  record,  as  will  entitle 
him  to  maintain  his  bill  of  interpleader.    A  bill  of  inter- 
pleader may  be  filed  where  two  or  mqre  persons  claim  the 
same  debt  or  duty,  or  other  thing  from  the  complainant,  by- 
different  or  separate  interests,  and  he  not  knowing  to  which 
of  the  claimants  he  ought  of  right  to  render  the  same  debt, 
duty  or  other  thing,  fears  that  he  may  suffer  injury  from 
their  conflicting  claims,  and  therefore  he  prays  that  they 
be  compelled  to  interplead,  and  state  their  several  claims, 
that  the  Court  may  adjudge  to  whom  the  same  debt,  duty  or 
other  thing  belongs.    Story's  Eq.  Pleading,  237,  section  391. 
In  this  case,  Bust,  the  warehouseman,  had  either  the  general 
or  special  authority  to  sell  the  cotton  for  Tyus,  his  bailor,  or  lie 
did  not.    If  he  had  either  the  general  or  special  authority, 
as  the  aged*  of  his  principal  to  sell  the  cotton,  then  fieall, 
the  purchaser,  acquired  a  good  title  to  the  cotton,  and   ia 
entitled  to  the  possession  of  it.    But  if  Bust,  the  warehouse- 
man, did  not  have  the  authority  to  sell  the  cotton  for  Tyus,  his 
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principal,  or  violated  his  special  instructions  in  relation*  to 
the  sale  of  it,  then,  be  is  liable  to  his  principal  for  any  viola- 
tion of  his  duty  as  warehousman,  and  factor,  which  he  may 
have  legally  incurred.  If  the  facts  be  true  as  stated  in  his 
bil^  he  can  successfully  defend  himself  at  law  against  Tyus' 
action  of  trover  for  the  cotton,  and  there  is  no  legal  or  equit- 
able ground  for  withholding  the  possession  of  the  cotton 
from  Beall,  the  purchaser.  Why  should  Beall  be  enjoined 
from  prosecuting  his  action  of  trover  for  the  cotton  against 
Rust,  when  the  latter  had  the  authority  of  Tyus,  his  princi- 
pal, to  make  the  sale  of  it  to  him  ?  Why  should  Rust  refuse  to 
deliver  the  cotton  to  Beall,  if  he  made  the  sale  in  good  faith, 
as  the  agent  of  his  principal,  and  received  the  purchase  money 
therefor?  After  the  sale  of  the  cotton  to  Beall,  Rust  held 
the  cotton  as  the  agent  and  factor  of , Beall,  and  not  as  the 
agent  and  factor  of  Tyus.  If  Rust,  the  warehouseman,  is  not 
a  wrong-doer,  as  against  either  of  the  parties  claiming  this 
cotton,  then  he  is  in  no  danger  from  the  suits  instituted 
against  him  therefor.  But  if  he  is  a  wrong-doer,  as  to  either 
of  the  parties,  defendants  in  this  transaction,  then  he  cannot 
maintain  this  bill  of  interpleader,  for,  as  remarked  by  Lord 
Eldon,  in  Stingsby  vs.  Boulton,  (1  Yesey  and  Beame's  Rep., 
334.)  "  A  person  cannot  file  a  bill  of  interpleader  who  is 
obliged  to  put  his  case  upon  this,  that,  as  to  some  of  the 
defendants,  he  is  a  wrong-doer."  There  is  another  objection 
to  this  bill,  there  being  no  affidavit  of  the  complainant;  that 
there  is  no  collusion  between  him  and  any  of  the  parties 
defendant,  which  is  necessary  when  a  bill  of  interpleader  is 
filed.  Story's  Eq.  Pleading,  237,  section  291.  In  view  of 
the  facts  of  this  case,  as  exhibited  by  the  record,  we  are  of  the 
opinion  that  the  demurrer  to  the  bill  should  have  been  sus- 
tained and  the  bill  dismissed.  Let  the  judgment  of  the 
Court  below  be  reversed. 


38 
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James  Wilson,  plaintiff  in  error,  vs.  Wm.  L.  Reese,  for 
use  of  W.  A.  Hawkins,  et  a/.,  defendant  in  error. 

The  judgment  of  a  county -judge,  npon  the  trial  of  a  possessory  warrant, 
being  against  the  weight  of  the  evidence,  the  Judge  of  the  Superior 
Court,  upon  certiorari,  properly  reversed  his  judgment,  and  ordered 
the  goods  restored  to  him,  who  was  entitled  to  the  possession  of  them. 

Possessory  Warrant.  Certiorari  from  County-Court.  De- 
cided by  Judge  Vabon.    Sumter  county    March,  1868. 

Reese,  for  the  use  of  W.  A.  and  S.  H.  Hawkins,  sued  out 
a  possessory  warrant  against  James  Wilson,  for  one  hundred 
and  fifty  bushels  of  corn,  two  thousand  pounds  of  fodder,  and 
fifty  bushels  of  potatoes.  The  case  was  tried  before  the 
county-judge.  The  evidence  was  as  follows:  Plaintiff's  son 
testified  that  his  father  farmed,  in  1868,  with\)aptain  W.  A. 
Wilson,  on  shares,  and  his  father's  share  of  the  corn,  fodder, 
and  potatoes,  was  put  into  separate  places;  the  corn,  say  one 
hundred  and  fifty  bushels,  into  a  crib,  of  which  bis  father 
had  possession. 

The  plaintiff  testified  to  said  joint  farming  arrangement, 
that  the  crop  was  divided  by  agreement,  and  his  share  of  the 
corn,  fodder,  and  potatoes  was  put  to  itself;  the  corn  in  a 
crib,  the  fodder  stacked  near  by,  and  the  potatoes  in   the 
ground :   say  one  hundred  and  fifty   bushels  of  corn,   two 
thousand  pounds  of  fodder,  and  fifty  or  sixty  bushels   of 
potatoes.    When  he  went  to  get  the  corn,  (which  he  bad 
nailed  up,)  he  found* it  locked  up,  and  claimed  by  James 
Wilson,  who   refused  to  let   him  have  the  corn  or   fod- 
der.   Witness  had  never  delivered  possession  of  the  corn 
to  any  one.    He  had  promised  Captain  Wilson  to  let   him 
have  the  corn,  upon  settling  with  him.    He  moved  from 
the  farm  31st  December,  1867.    As  he  was  moving  away, 
he  met  James  Wilson,  going  to  the  farm  to  take  posses- 
sion of  it.     Gave  him  the  key  to  the  crib,  which  contain- 
ed Captain  Wilson's  portion  of  the  corn,  and  told  him   that 
he  expected  to  let  Captain  Wilson  have  the  corn  in 
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crib,  when  they  settled,  but  did  not,  then,  give  him  posses- 
sion of  it,  nor  has  he  since.  Witness  had  moved  to  another 
place  for  1868,  and  bad  not  been  on  said  Wilson's  farm  for 
nine  days  before  he  applied  for  the  corn. 

James  Wilson  swore  that,  on  the  31st  of  December,  1868, 
as  agent  for  his  brother,  Captain  Wilson,  he  took  possession 
of  said  farm.  En  route,  he  met  plaintiff,  who  gave  him  the 
key  to  the  crib  containing  Captain  Wilson's  portion  of  the 
corn,  and  said  he  would  let  Captain  Wilson  have  the  balance 
of  the  corn  left  in  plaintiff's  crib.  Witness  did  not  recollect 
plaintiffs  saying  anything  about  a  settlement  with  Captain 
Wilson.  Witness  thought  he  had  a  right  to  take  possession 
of  the  corn  left  by  plaintiff.  The  negroes  had  gotten  a  mill- 
ing of  corn  out  of  it,  and  witness  put  it  under  lock  and  key. 
It  was  nailed  up  when  witness  went  there.  He  refused  to  let 
plaintiff  have  the  corn,  because  he  was  acting  as  agent  for 
Captain  Wilson,  and  thought  he  had  a  right  to  the  corn. 

Captain  Wilson  testified  that  he  let  plaintiff  have  corn  in 
1867,  and  expected  payment  in  the  kind.  Plaintiff  told  him 
that  he  owed  him  one  hundred  and  seventy-five  bushels  of 
corn,  and  would  leave  the  balance  in  plaintiff's  crib,  for 
witness,  after  taking  three  wagon  loads  to  use  in  1868 ;  and 
witness  thought  it  had  been  so  left  for  him.  He  owned  the 
farm  where  the  corn  was,  defendant  was  his  agent,  and  plain- 
tiff had  moved  to  another  place  for  1868. 

Upon  this  evidence, 'the  county-judge  decided  that  Wilson 
should  keep  the  corn,  etc.  Upon  certiorari,  upon  the  sole 
ground  that  the  judgment  was  against  the  evidence,  Judge 
Vason  reversed  said  judgment,  and  made  a  final  order  that 
the  property  be  delivered  to  plaintiff.  This  decision  and 
order  are  said  to  be  erroneous, 

Goode,  for  plaitiff  in  error. 

Hawkins,  represented  by  McCay,  for  defendant  in  error. 
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Harris,  J. 

The  summary  proceeding  resorted  to  by  Reese,  admitted 
only  of  an  enquiry  into  the  question  of  possession.  The 
Court  could  not,  therefore,  look  into  the  alleged  loan  of  sev- 
eral loads  of  corn,  by  Wilson  to  Reese,  in  1867,  and  agree- 
ment of  Reese  to  pay  them  out  of  the  crop  to  be  made  on 
the  premises,  and  the  right  of  Wilson,  thereby,  to  take  pos- 
session of  the  corn  left  by  Reese  on  the  premises,  from  which 
he  had  just  removed.  Nor  could  the  Court  go  into  any  in- 
vestigation of  any*  alleged  purchase,  further  than  to  ascer- 
tain if  the  possession  had  been  changed,  and  bow.  The  tes- 
timony shows  that  corn,  for  which  the  possessory  warrant 
was  sued  out,  was  left  by  Reese  on  the  premises,  in  a  crib, 
nailed  up,  and  his  portion  of  the  fodder  stacked  near  by. 
Although  Reese  had  left  the  land,  and  Wilson  entered  upon 
it,  the  law  treats  the  property,  thus  separated,  as  in  the  pos- 
session of  him  who  did  it,  or  caused  it  to  be  done.  Nor  did 
the  testemeny  show  that  the  possession  of  either  corn  or  fod- 
der was  ever  given  to  Wilson,  or  even  that  any  conversation 
had  ensued,  from  which  permission  to  take  possession  might 
fairly  be  inferred.  The  county-judge,  notwithstanding,  gave 
judgment  in  favor  of  Wilson.  To  correct  this  error,  the 
case  was  taken  up  by  certiorari  to  the  Superior  Court, 
where  the  judgment  was  reversed,  and  restitution  of  posses- 
sion to  Reese  ordered.  It  was  a  proper  disposition  of  the 
case. 

Judgment  affirmed. 
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S.  H.  Mitchell,  plaintiff  in  error,  vs.  Julia  Hay,  defend- 
ant in  error. 

Where  a  City  Marshal  had  levied  upon  the  property  of  the  husband  for 
taxes,  and  the  wife  claimed  the  same  as  being  exempt  from  levy  and 
sale,  under  the  insolvent  laws  of  this  State,  and  the  Marshal  refused 
to  leave  the  property  in  the  possession  of  the  claimant,  although  bond 
and  security  had  been  given  for  the  forthcoming  of  the  property  by  the 
claimant : 

Held,  that  aa  the  property  levied  on  consisted  mainly  of  household  and 
kitchen  furniture,  necessary  for  the  immediate  use  of  the  family,  the 
Marshal  might  be  compelled  by  mandamus,  to  perform  his  official  duty 
and  restore  the  property  to  the  possession  of  the  claimant. 

Mandamus.  Decided  by  Judge  Vason.  Sumter  county. 
Chambers.     April,  1868. 

Mitchell,  as  Marshal  of  Americus,  levied  two  tax  fi.  fas. 
against  George  M.  Hay,  on  the  household  and  kitchen  furni- 
ture of  said  George  M.,  and  on  his  bar-room  and  cooking- 
saloon  fixtures. 

Julli,  wife  of  George  M,  claimed  the  household  and 
kitchen  furniture  as  hers,  and  not  subject  to  said,/!,  fas.,  and 
gave  to  the  Mayor  and  Council  of  Americus,  plaintiff,  in  fi. 
fa.,  bond  and  security  for  the  forthcoming  of  said  claimed 
property,  and  bond  and  security  for  the  eventual  condemna- 
tion money  and  costs.  The  marshal  refused  to  give  her  the 
property  claimed.  Thereupon  in  her  own  right  and  in  right 
of  her  three  minor  children,  she  showed  by  petition,  that  her 
husband  was  insolvent;  that  she  had  had  this  claimed  prop- 
erty assigned  to  her  and  her  children,  and  recorded  according 
to  law ;  that  the  marshal  had  refused,  on  her  said  bonds,  to 
deliver  said  goods  to  her,  and  prayed  that  mandamus  should 
issue  commanding  him  to  do  so. 

The  Court  ordered  him  to  turn  over  to  her  the  property, 
or  show  cause  to  the  contrary,  etc.  In  his  answer  he  denied 
only  George  M.  Hay's  insolvency,  insisting  that  he  had 
choses  in  action  and  money  concealed.  The  Court,  after 
hearing  the  parties,  ordered  the  marshal  to  deliver  the 
claimed  property  to  her  upon  her  attaching  to  the  claim  bond 
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a  correct  schedule  of  the  same.  She  did  so,  and  yet  the 
marshal  refused  to  comply,  and  sued  out  a  writ  of  error  to 
this  Court,  and  superceded  the  judgment  below.  Upon  this 
being  brought  to  the  notice  of  the  Court,  he  ordered  the 
sheriff  to  seize  the  property  and  deliver  it  to  said  claimant. 
All  this  was  done  in  Chambers,  but  without  objection  on 
that  account.  The  order  requiring  the  property  delivered  to 
her  is,  by  the  marshal  assigned  as  error. 

McCay,  Goode,  Brown,  for  plaintiff  in  error. 

Hawkins,  Lyon,  for  defendant  in  error. 

Warner,  C.  J. 

The  only  question  involved  in  this  case  is,  whether  the 
Court  below  did  right  in  directing  the  City  Marshal  to 
deliver  the  property  levied  on,  to  Mrs.  Hay,  the  claimant,  by 
mandamus.    She  had  thp  right  to  claim  this  property  as  the 
wife  of  her  insolvent  husband,  according  to  the  2014  section 
of  the  Code,  and  having  claimed  it  and  given  bond  and 
security  for  its  forthcoming,  it  was  the  duty  of  the  City 
Marshal,  in  the  language  of  the  Code,  to  leave  the  property 
in  the  possession  of  the  claimant    Section  3680.    It  was 
insisted  on  the  argument  in  this  Court  (though  the  question 
does  not  appear  to  have  been  made  and  decided  in  the  Court 
below,)  that  mandamus  was  not  the  proper  remedy,  inasmuch 
as  the  officer  might  be  sued  as  a  tresspasser.    By  3142d  sec- 
tion of  the  Code  it  is  declared,  that  "  All  official  duties  should 
be  faithfully  fulfilled,  and  whenever,  from  any  cause,  a  defect 
of  legal  justice  would  ensue  from  a  failure,  or  improper 
fulfillment,  the  writ  of  mandamus  may  issue  to  compel  a  due 
performance,  if  there  be  no  other  specific  legal  remedy  for  the 
legal  rights."     The  2019  section  of  the  Code  declares  that 
any  officer  knowingly,  shall  levy  on,  or  sell  any  property 
exempt  under  the  insolvent  law,  where  a  schedule  thereof 
has  been  returned  as  required,  he  will  be  guilty  of  trespass, 
and  suit  may  be  brought  therefor.    But  the  complaint  against 
the  marshal  here,  is  not  for  levying  on,  or  selling  the  prop- 
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erty,  but  the  complaint  is,  that  he  will  not  fulfill  and  perform 
his  official  duty  as  required  by  law,  by  leaving  the  property 
claimed  in  the  possession  of  the  claimant,  who  has  given 
bond  and  security  for  its  forthcoming.  What  specific  legal 
remedy  this  woman  had  to  compel  the  City  Marshal  to  leave 
the  property  levied  on  in  her  possession,  so  indispensably 
necessary  for  her  daily  use,  and  that  of  her  children,  is  not 
very  apparent  to  us.  It  was  his  official  duty  to  have  left;  it 
in  her  possession,  and  in  our  judgment,  there  was  no  error  in 
the  Court  below  in  requiring  him  to  perform  that  official 
duty  by  mandamus,  under  the  statement  of  the  facts,  as  pre- 
sented in  the  record.  Let  the  judgment  of  the  Court  below 
be  affirmed. 


Mabsdek  A.  Cleckley,  plaintiff  in  error,  vs.   Beall, 

Spears  &  Co.,  defendants  in  error. 

Where  a  party  is  sued,  it  is  his  duty  to  make  defence  promptly,  if  he 
hare  any.  He  cannot  permit  a  judgment  to  be  rendered  against  him  at 
law,  and  then  set  it  aside  in  equity,  unless  he  had  a  good  defence,  of 
which  he  was  entirely  ignorant,  or  he  was  prevented  from  making  it, 
by  fraud  or  accident,  or  the  act  of  the  adverse  party,  unmixed  with 
fraud  or  negligence  on  his  part. 

Equity.  Motion  for  injunction.  Decided  by  Judge  Gib- 
son.   Richmond  County.    Chambers.    October,  1867. 

The  case  made  by  Cleckley's  bill  was  this : 

In  October,  1865,  Albert  A  Beall,  of  the  firm  of  Beall  & 
Fulton,  warehouse  and  commission  merchants,  induced  Cleck- 
ley to  furnish  them  $1,000  00  to  buy  cotton ;  soon  after, 
Cleckley  let  them  have  another  $1,000  00  for  the  same  pur- 
pose. Cleckly  expected  Beall  &  Fulton  to  buy  cotton  in 
small  lots,  sell  quickly,  pay  themselves  commissions,  and  give 
him  the  profits.  In  1865,  they  advanced  him  $120  00.  In 
the  Spring  of  1866,  under  advice  from  the  firm,  he  consented 
that  his  cotton,  so  bought,  should  be  shipped  to  Liverpool 
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for  sale.  After  time  for  selling  it,  he  called  on  them  for  a 
settlement,  and  they  replied  that  they  had  not  received  re- 
turns of  the  sale. 

Before  this  account  of  sales  was  rendered,  Cleckley  applied 
to  them  for  money ;  they  said  they  had  no  money,  but  offer- 
ed to  endorse  his  note,  so  that  he  could  get  money  in  bank. 
Thereupon  he  drew  a  note  for  $500  00,  payable  to  the  order 
of  Beall,  Spears  &  Co.,  (to  which  firm  said  A.  A.  Beall  also 
belonged,)  and  delivered  it  to  Beall.  He  endorsed  it,  Beall 
Spears  &  Co.,  sent  it  to  the  bank,  and  drew  the  money,  and 
handed  the  same  to  Cleckley,  remarking  that  they  would  soon 
settle  with  him.  When  this  note  was  due,  it  was  held  by  the 
Augusta  Savings  Bank,  which  would  not  give  longer  accom- 
modation on  it,  and  thereupon  Cleckley  made  another  note, 
at  thirty  days,  payable  to  the  order  of  Beall,  Spears  &  Co., 
Beall  endorsed  it,  Beall  Spears  &  Co.,  got  the  money  from  the 
National  Bank  of  Augusta,  and  took  up  the  first  note.  When 
this  last  note  fell  due,  Beall,  Spears  &  Co.  paid  it.  Cleckley 
refused  to  take  it  up ;  they  sued  him  and  got  a  judgment  on 
the  note,  upon  which  a  fi.  fa.  had  been  issued  and  was  in  the 
sheriff's  hands  for  collection. 

Cleckley,  in  making  said  notes,  was,  by  Beall,  led  to  be- 
lieve, and  did  believe,  that  this  was  all  a  friendly  arrange- 
ment made  to  raise  money  for  him,  when  Beall  &  Fulton 
could  not  otherwise  raise  it,  and  that  it  would  be  arranged 
when  he  bad  a  settlemeut  with  Beall  &  Fulton.  After 
the  notes  were  made,  Beall  &  Fulton  rendered  an  account 
of  sales,  by  which  Cleckley  was  in  their  debt,  and  this 
strange  result  was  brought  about  by  their  buying,  on  his  ac- 
count, large  lots  of  cotton,  when  it  was  clearly  understood 
that  they  should  only  buy  small  lots  with  his  said  two  thou- 
sand dollars.  Still,  however,  believing  that  Beall,  Spears  & 
Co.,  only  wished  to  get  a  judgment  to  bind  his  property,  etc., 
and  would  not  improperly  use  it,  he  had  made  no  defence  to 
said  suit  on  said  note. 

But  now,  they  are  trying  to  enforce  their  said  judgment, 
Cleckley  has  a  bill  for  account  and  settlement  pending  against 
Beall  &  Fulton.    Beall,  Spears  &  Co.,  are  not  parties  to  it, 
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because  his  dealings  were  with  the  first  firm  only.  Beall 
used  their  name  only  to  raise  said  money  on  the  notes.  Be- 
cause A.  A.  Beall  was  a  member  of  each  firm,  and  because 
of  the  facts  aforesaid,  and  because  Cleckley  claimed  that 
Beall  &  Fulton  owed  him  more  than  $500  00,  he  prayed 
that  Beall,  Spears  &  Co.,  should  be  enjoined  from  collecting 
their  said  fi.  fa.  against  him,  etc. 

The  Chancellor  refused  to  grant  the  injunction,  and  this  is 
assigned  as  error. 

Hook  &  Carr,  for  plaintiff  in  error. 

F.  Miller,  for  defendants  in  error. 

Walker,  J. 

When  suit  is  instituted  against  a  party,  it  is  his  duty 
promptly  to  make  his  defence,  if  he  have  any,  at  the  proper 
time,  and  in  the  proper  manner.  Stroup  vs.  Sullivan,  2  Kel- 
ly's R.,  275.  He  cannot  permit  a  judgment  to  be  rendered 
against  him  at  law  and  afterwards  have  it  set  aside  in  equity, 
unless  he  had  a  good  defence  of  which  he  was  entirely  ig- 
norant, or  he  was  prevented  from  making  it  by  fraud  or  ac- 
cident, or  the  act  of  the  adverse  party,  unmixed  with  fraud 
or  negligence  on  his  part.    Revised  Code,  sec.  3074. 

In  this  case  the  party  had  a  distinct  knowledge  of  his  de- 
fence at  the  time  he  was  sued,  and  he  shows  no  sufficient 
reason  for  his  failure  to  set  it  up  in  the  Common  Law  action. 
Having  failed,  without  a  sufficient  legal  reason  to  make  his 
defence  at  the  proper  time  and  in  the  proper  manner,  the  de- 
fendant must  suffer  the  consequences  of  his  own  laches.  The 
laws  do  not  favor  the  negligent  and  sleepy. 
Judgment  affirmed. 
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Jesse  A.  Leaptrot,  plaintiff  in  error,  vs.  G.  W.  Robert- 
son, survivor,  etc.,  defendant  in  error. 

1.  When  the  Judge  does  not  admit  the  truth  of  statements  in  the  bill  of 
exceptions}  this  Court  cannot  consider  assignments  of  error  made  on 
those  statements. 

2.  When  a  party  offers  to  testify  in  his  own  cause,  he  is  not  incompetent, 
(under  the  Act  of  16th  of  December,  1866,)  merely  because  one  of  the 
firm,  the  opposite  party,  is  dead.  There  should  first  be  an  enquiry  as 
to  whether,  what  he  intends  testifying  about,  was  transacted  with  a  Iit- 
ing  member  of  the  firm.    If  he  shows  it  was,  he  is  competent. 

Trover.    New  trial  granted,  by  Judge  Gibson.    Wash- 
ington Superior  Court.     March  term,  1867. 

Geo.  W.  Robertson,  as  survivor  of  G.  W.  and  B.  F.  Robert- 
son, brought  trover  against  Leaptrot,  for  twenty-one  bales  of 
cotton.     Leaptrot  plead  general  issue,  etc. 

During  the  trial,  Leaptrot  was  offered,  as  a  witness  in  his 
own  behalf;  but,  because  said  B.  F.  Robertson  was  dead,  the 
Court  would  not  allow  Leaptrot  to  testify.  The  evidence  is 
not  material  here.  The  verdict  was  against  the  plaintiff.  A 
motion  for  new  trial  was  made.  It  contained  many  points, 
but  the  Court  and  counsel  for  Leaptrot,  differed  so  widely, 
in  their  recollections,  as  to  the  facts  therein  alleged,  that, 
virtually,  none  of  them  were  certified  as  true,  except  the  re- 
jection of  Leaptrot,  as  a  witness,  for  the  reason  stated.  The 
motion,  therefore,  stood  on  that  ground,  with  the  other  usual 
grounds  that  the  verdict  was  contrary  to  the  evidence,  etc 
The  refusal  of  a  new  trial  is  assigned  as  error. 

Hook  &  Carr,  Starnes  &  Johnson,  for  plaintiff  in  error. 

A.  R.  Wright,  by  W.  K.  deGrafenried,  for  defend- 
ant in  error. 

Harris,  J. 

1.  Many  grounds  of  error  are  assigned  in  the  bill  of  ex- 
ceptions, .which  we  cannot  consider,  as  the  facts  on  which 
they  are  predicated,  are  not  admitted  by  the  Judge  below  to  be 
true. 
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2.  One,  however,  about  which  there  is  no  dispute,  is  pre-* 
seated,  which  requires  our  decision.     In  the  progress  of  the 
trial,  Leap  trot,  the  defendant  in  the  action  of  trover,  offered 
himself  as  a  witness,  to  support  his  defence.     It  was  objected 
that  as  B.  F.  Robertson,  one  of  the  firm  of  G.  W.  and  B.  F« 
Robertson,  was  dead,  the  defendant,  in  such  case,  was  ex- 
cluded, by  the  proviso  to  the  Act  of  1866.     The  Court  sus- 
tained the  objection.     At  this  term,  in  the  case  of  Moore  vs. 
Harlan  and  Hollingsworth,  from  Richmond,  the  same  point, 
as  that  now  presented,  was  decided.    We  held,  in  that  case, 
that  Moore  should  not  have  been  excluded  from  testifying  for 
himself,  until,  after  a  preliminary  enquiry  by  the  Judge,  it 
had  been  ascertained  that  the  contract,  in  that  case,  had  been 
made  with  Hollingsworth,  the  deceased  partner;  thatif  the  con- 
tract had  been  made  with  Harlan,  the  proviso  of  the  Act  of 
1866  did  not,  in  spirit,  intend  to  exclude  him.     Adhering  to 
that  decision,  we  are  constrained  to  hold  the  ruling,  in  this 
case,  erroneous,  for  the  reason  that  it  had  not  been  made  to  ap- 
pear, by  extrinsic  testimony  or  the  answers  of  Leaptrot  on  the 
stand,  or  the  answers  of  6.  W.  Robertson,  or  in  any  mode 
whatever,  with  which  member  of  the  firm  the  contract  or  cause 
of  action  had  been  made.    "We  are  strongly  impressed  with  the 
necessity  of  such  a  preliminary  investigation  being  had  be- 
fore deciding  upon  the  incompetency  of  a  party,  to  a  suit  to 
testify  as  a  witness,  in  his  own  behalf,  as,  in  this  case,  the 
death  of  a  co-partner  should,  at  most,  but  have  furnished  a 
prima  facie  presumption,  that  the  contract  had  been  made 
with  the  deceased  partner;  which  Leaptrot  ought  to  have 
been  examined  as  to,  in  order  to  determine  whether  he  was 
competent  or  not.     Had  an  examination  been  made  by  the 
Court,  or  its  authority,  and  in  its  presence,  and  the  result 
should  have  shown  that  the  contract  or  cause  of  action,  or 
any  transaction  or  conversation  touching  the  cotton,  which  was 
sued  for,  had  been  with  the  deceased  partner,  then,  unquestion- 
ably, obeying  the  spirit  of  the  Act  of  1866,  Leaptrot  should 
have  been  excluded  entirely.    But,  surely,  if,  by  that  prelim- 
inary examination,  it  had  appeared  that  the  contract,  or  cause 
of  action,  or  any  subsequent  modification  of  it,  had  been 
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made  with  the  survivor,  G.  W.  Robertson,  we  can  perceive 
no  sound  reason  why  Leaptrot  should  not  have  been  per- 
mitted to  testify  as  to  that,  restraining  him  from  going  6e- 
yond  his  transactions  or  conversations  about  the  cotton,  with 
the  survivor. 

There  should,  in  no  case  like  this  in  its  parties,  be  an  cu- 
sumption  of  incompetency,  merely  because  one  of  a  firm  is 
dead.  This  preliminary  examination  must  ascertain  the  par- 
ty with  whom  the  contract  was  made,  or  cause  of  action 
arose,  if  practicable.  If  it  fails  to  do  this,  then  the  party, 
offering  himself  as,  a  witness,  should  be  held  incompetent. 
The  great  rule,  it  occurs  to  us,  designed  to  be  established  by 
the  Act  of  1866,  was  to  allow  all  parties,  to  a  pending  suit, 
to  be  heard,  as  witnesses  in  their  own  behalf,  where,  by  this 
allowance,  they  could  be  placed  upon  a  perfect  equality,  and 
not  otherwise,  as  the  exceptions  enumerated  clearly  demon- 
strate. There  can  be  no  inequality  where  the  transactions 
occurred  between  living  parties,  and,  therefore,  no  reason  for 
exclusion. 

Judgment  reversed. 


Fbaxcis  Wilkes,  plaintiff  in  error,  vs.  Sherod  Phillips, 

et  al,  defendants  in  error. 

i 

Where  a  cause  has,  for  many  terms,  been  "  continned  generally,"  the 
Court  should  not  peremptorily  dismiss  it,  because  a  showing  for  con- 
tinuance is  insufficient,  he  should  put  it  on  terms,  i.  e.  to  be  tried  at  the 
next  term,  or  dismissed.    A  case  dismissed  under  such  circumstances 
should  be  reinstated. 

Motion  to  reinstate  case.  Decided  by  Judge  Gibson. 
Emanuel  Superior  Court,  October  term,  1867. 

Phillips  and  Wilkes  each  claimed  the  tract  of  land  in 
Emanuel  county,  which  was  the  subject  matter  of  this  cause. 
Phillips  had  obtained  a  verdict,  finding  that  Wilkes  was  his 
tenant  of  the  same,  holding  beyond  his  term,  and  was  about 
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to  turn  him  out  of  possession.  To  prevent  this,  in  April, 
1851,  Wilkes  filed  his  bill  against  Phillips  and  others,  to 
enjoin  said  proceeding  and  to  set  aside  a  deed  for  said  land  to 
Phillips,  which  complainant  alleged  had  been  procured  from 
him  by  fraud. 

This  bill  had  been  tried  once,  resulting  in  a  verdict  for 
complainant,  and  stood  at  April,  1867,  on  the  appeal.  Com- 
plainant was  represented  by  Judge  Hook  alone,  and  he  was 
not  at  the  Court  when  the  case  was  called.  General  Wright 
and  Wm.  A.  Wilkins,  attorneys  at  law,  representing  Judge 
Hook,  sought  to  continue  the  cause.  T^he  motion  to  con- 
tinue was  founded  upon  the  following  statement:  "That 
the  counsel  of  record  was  compelled  by  an  engagement  formed 
soon  after  his  term  of  office  expired,  (he  had  been  Judge  of 
the  Superior  Court  of  that  circuit,)  to  be  present  at  Hancock 
Court,  in  an  important  criminal  case,  and  that  said  engage- 
ment was  probably  made  before  he  was  aware  of  the  change, 
which  bad  been  made  in  the  time  of  the  holding  of  Emanuel 
Court  by  the  last  Legislature,  he  having  theretofore  held  the 
Courts  on  the  first  Mondays  in  April  and  October,  the  time 
then  established  by  law ;  that  his  partner  had  intended  to  be 
present,  but  was  prevented  and  had  forwarded  the  papers  to 
Wm.  A.  Wilkins,  Esq.,  who  received  them,  but  who  stated  to 
the  Court  that  he  was  not  familiar  with  the  case,  and  could  not 
try  it,  especially,  as  the  complainant,  a  very  ignorant  man,  had 
left  the  Court  and  gone  home  under  the  impression  that  the  case 
would  not  be  tried  in  the  absence  of  his  counsel,  and  he  could 
not,  without  him,  learn  who  the  witnesses  were,  or  whether  the 
cause  was  ready  for  trial." 

This  showing  being  unsatisfactory,  the  Judge  refused  the 
continuance,  but  permitted  them  to  take  a  nonsuit,  with  leave 
to  submit  a  motion  to  reinstate,  to  be  argued  at  the  next 
term. 

In  presenting  the  motion  to  reinstate,  the  facts  aforesaid 
were  reiterated,  and  in  addition  thereto  the  following  letter 
was  read : 
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Augusta,  October  12th,  1867. 
Gen.  A.  R.  Wright: 

Dear  Sir — As  I  cannot  attend  Emanuel  Court  at  this  term,  I  furnish 
this  statement  in  the  W  ilkes  and  Sherod  equity  case,  dismissed  bj  Judge 
Gibson  at  last  term,  and  motion  pending  to  reinstate. 

I  was  induced  to  appear  in  a  murder  case  in  Hancock  Court,  which 
sits  on  the  second  Monday  in  October,  not  thinking,  or  I  believe,  even 
knowing,  at  the  time,  of  the  change  of  Emanuel  Court,  from  first  to 
second  Monday.  As  spon  as  I  ascertained  it,  I  fixed  up  my  papers  for 
Emanuel  Court,  and  placed  them  iu  the  hands  of  my  partner,  Major  Carr, 
with  appropriate  instructions  in  each  case,  and  he  got  ready  to  go,  but 
was,  on  the  very  eve  of  his  departure,  prevented  by  a  circumstance  unnec- 
essary to  refer  to,  but  controlling  in  its  nature,  when  he  did  the  next  best 
thing  he  could,  and  forwarded  the  papers  to  Col.  Wilkins,  with  the  request 
that  he  would  represent  us. 

The  haste  and  pressure  of  the  defendant  exhibited  last  term,  when  I 
was  absent,  was  not  to  be  expected,  in  view  of  the  fact  that  during  the 
war,  and  while  I  was  on  the  bench,  I  always  sounded  the  case,  and  gave 
Mr.  Shewmake  an  opportunity  to  have  a.  trial,  saying  to  him  that  he  could 
either  have  a  Judge,  if  he  desired  it,  or  select  a  disinterested  attorney  and 
let  him  try  the  case,  and  Mr.  Shewmake,  according  to  my  recollection, 
never  pressed  for  or  showed  an  anxiety  to  have  a  trial  even.  And  my  recol- 
tion  further  is,  that  on  several  occasions  when  the  case  was  continued, 
11  generally, "  it  was  to  oblige  my  brother  Shewmake  and  his  clients. 
There  are  the  strongest  reasons  why  this  case  should  not  be  dismissed 
independent  of  the  war,  and  other  circumstances,  which  should  appeal 
strongly  to  the  sound  discretion  of  the  Court  to  retain  it.  There  is  the 
important  fact  that  twelve  special  Jurors  of  Emanuel  County,  have  given 
Wilkes  a  decree  in  his  favor,  sustaining  the  charges  of  fraud  made  in  his 
bill  against  the  defendants. 

I  have  no  officer  present  before  whom  to  make  my  affirmation  of  the 
truth  of  the  foregoing,  but  hereby  state  that  the  facts  herein  set  forth  are, 
to  the  beat  of  my  knowledge,  remembrance  and  belief,  true  in  ererj  sub- 
stantial particular,  and  this  I  say  "in  my  place"  as  an  attorney  at  law. 

Yours  very  truly, 

JAS.  S.  HOOK. 

The  Court  refused  to  reinstate  the  case,  and  this  refusal  is 
assigned  as  error. 

Hook,  for  plaintiff  in  error, 

Shewmake,  for  defendant  in  error. 
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Harris,  J. 

As  far  back  as  the  year  1851,  it  appears  that  the  plaintiff 
in  error  commenced  his  suit  in  equity,  to  set  aside  a  deed,  as 
having  been  fraudulently  procured  from  him,  and,  upon  the 
trial  of  the  case,  a  decree  was  rendered  in  his  favor.  The 
defendant  entered  his  appeal,  and,  during  the  war,  the  appeal 
was  continued,  by  consent,  from  term  &  term,  until  the  so- 
licitor of  complainant,  Mr.  Hook,  was  elevated  to  the  bench. 
Judge  Hook  was  on  the  bench  from  February,  1863,  to  the 
Spring  term  of  1867.  During  which  period,  no  effort  ap- 
pears to  have  been  made,  by  appellant,  to  procure  a  trial,  the 
Judge  offering,  at  all  times,  to  obtain  the  services  of  another 
Judge,  whenever  the  parties  were  ready.  At  October  term, 
1867,  the  solicitor  of  complainant  having  returned  to  prac- 
tice at  the  bar,  was,  in  the  discharge  of  professional  duty, 
called  to  another  Court;  but  was  represented  in  Emanuel, 
where  this  cause  was  pending,  by  General  A.  It.  Wright,  and 
other  lawyers,  who  sought  to  have  it  continued  on  various 
grounds,  amongst  which  wa&  the  absence  of  the  complainant, 
an  illiterate,  ignorant  old  man,  who  came  to  the  Court  on  the 
first  day  of  the  session ;  but  who,  through  mistake,  or  under 
the  idea,  as  his  solicitor  was  not  in  attendance,  that  the  case 
would  not  be  tried,  left  the  Court,  for  his  home  in  the  coun- 
try, and  did  not  return ;  and  that,  without  his  presence,  the 
counsel  representing  Mr.  Hook,  could  not  safely  go  to  trial. 
The  motion  to  continue,  upon  all  the  grounds,  was  overruled 
by  the  presiding  Judge. 

That  all  causes  should  be  brought  to  trial,  at  as  early  a  pe- 
riod as  practicable,  without  producing  injustice,  will  be  con- 
ceded to  be  desirable ;  and  this  might  be  accomplished  by  a 
Court  setting  its  face  sternly  against  ihat  loose  practice, 
which  obtains,  in  most  of  the  circuits,  of  tolerating  what  are 
termed  "  general  continuances."  When  closely  scrutinized, 
they  are  frauds  on  the  law,  and  are  productive  of  immense 
evil.  If  these  were  cut  up  by  the  root,  permitted,  under  no 
circumstances,  cases  could  not  be  spun  out  until,  like  this, 
they  become  hoary  with  age.    But,  when  a  practice  has  been 
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The  question  properly  before  the  Judge  below,  for  decis- 
ion, W&3  not  the  sufficiency  of  the  showing  for  continuance ; 
j,tU  what  did  the  ends  of  justice,  in  a  case  so  old,  and  which 
had  been  prolonged  from  term  to  term,  for  so  many  years* 
without  any  readiness  whatever,  to  try  by  either  party,  having 
been  exhibited,  require  of  him,  in  the  exercise  of  a  discretion, 
for  a  case  not  within  any  prescribed  rule.     Did  the  ends  of 
justice  require  that  an  ignorant  old  suitor,  who  had  been 
wronged  by  a  fraud,  should  be  mulcted  in  the  costs,  by  the 
dismissal  of  his  bill  in  equity,  and  be  obliged  to  commence 
again,  and  go  over  a  tedious  course,  before  he  could  hope  to 
reach  the  same  point  at  which  his  case  stood,  simply  because 
he  had  left  the  Court  under  the  circumstances  mentioned  ? 
We  think  not.     If  there  was  fault  anywhere,  it  was  not  with 
him.    But  feven  had  he  been  present,  and  not  prepared,  fully, 
to  try,  he  should  not,  from  the  past  history  of  the  case,  been 
forced  then  to  try,  but  been  placed  under  rule  to  try  at  a  sub- 
sequent term,  or  dismiss.    The  defendant,  by  the  verdict  of 
a  special  jury,  had  beed  pronounced  to  be  a  wrong  doer,  pre- 
sumptively, therefore,  he  was  one.     He  was  represented  by 
able  and  vigilant  counsel,  who  was  in  attendance.     That 
counsel  must  have  perceived  the  great  advantage  that  he  had, 
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in  going  to  trial  at  that  time.  He  was  bnt  performing  his 
duty,. in  availing  himself  of  whatever  advantage  the  law  gave 
him. 

Seeing  this,  and  the  whole  matter  being,  within  the  con- 
trol of  the  Judge,  in  the  exercise  of  a  sound  discretion,  he 
should  not  have  dismissed  plaintiff's  suit.  Let  it  be  rein- 
stated. 

Judgment  reversed. 


Jane  B.  Holmes,  administratrix  of  James  W.  Jones,  plain- 
tiff in  error,  vb.  The  Central  Railroad  and  Banking 
Company,  defendant  in  error. 

1.  Railroad  companies,  by  their  agents,  should  exercise  all  reasonable 
care  and  diligence  in  the  running  of  their  locomotives,  cars  and  other 
machinery,  and  are  liable  for  damages  caused  by  their  failure  to  do  so.' 

2.  In  a  case  where  a  railroad  train  ran  over  and  killed  a  slave,  who  was 
on  the  track  at  a  point  sixty  yards  from  a  public  road- crossing,  the 
Court  was  requested  to  charge  the  jury  "  that  the  plaintiff  is  not  entitled 
to  recover,  unless  the  jury  find,  from  the  evidence,  that  the  defendant 
was  guilty  of  gross  negligence,"  which  charge  the  Court  refused  to  give. 
The  jury  having  found  a  verdict  against  the  railroad  company,  a  new 
trial  was  moved  for,  and  the  motion  granted  by  the  Court,  on  the  ground 
that  the  charge,  as  requested,  ought  to  have  been  given  ;  and,  on  the 
further  ground,  that  the  verdict  was  contrary  to  the  principles  of  law, 
equity  and  justice. 

Held,  that  although  the  charge  requested  was  properly  refused,  yet,  upon 
the  facts  of  the  case,  the  granting  of  the  new  trial  was  right. 

Statutory  action.  New  trial.  By  Judge  Gibson.  Burke 
Superior  Court    May  Term,  1867. 

The  Central  Railroad  and  Banking  Company,  as  lessees  of 
the  Augusta  and  Waynesboro'  Railroad,  were  suecl  by  Jane 
B.  Holmes  for  killing  a  slave  (in  July,  1854,)  belonging  to 
said  deceased. 

The  spot  at  which  the  engine  killed  the  slave  was  about 
seventy  or  eighty  yards  from  the  public  road,  but  it  was  on 
a  part  of  the  track  used  very  much  by  foot  passengers  to 
make  a  short  cut  from  one  to  another  of  the  public  roads, 

39 
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which  was  known  to  defendant's  agents.  It  was  down  grade 
at  that  point,  and  the  view  was  there  obstructed  by*a  cot. 
The  killing  took  place  near  midnight.  The  blow  posts  were 
not  at  such  distance  from  the  public  crossings  as  required  by 
law,  and  it  was  doubtful,  from  the  testimony,  whether  the 
engineer  blew  the  whistle  when  he  passed  the  blow  posts. 
The  engine  was  going  at  the  usual  speed  at  the  time ;  the  slave 
was  on  the  track,  but  not  standing  up ;  the  engineer  did  not 
see  him  till  he  was  struck  by  the  engine,  and  then  supposed 
that  the  slave  was  a  hog  or  sheep.  As  to  the  charge  of  the 
Court,  see  the  motion  for  a  new  trial. 

The  jury  found  Tor  the  plaintiff  for  $1,600  00,  and  inter- 
est. The  defendant  moved  for  a' new  trial,  on  the  following 
grounds : 

1st  and  2d.  Because  the  verdict  was  contrary  to  the  evi- 
dence, etc. 

3d.  Because  it  is  contrary  to  the  charge  of  the  Court,  in 
the  following  particulars,  to-wit :  1st,  in  this,  that  the  Court 
charged  the  jury  that  if  they  found,  from  the  evidence,  that, 
at  the  time  of  the  accident,  plaintiff's  slave  was  upon  the  de- 
fendant's track,  without  defendant's  permission,  that  defendant 
was  using  ordinary  care,  and  that  the  injury  was  not  received 
at  a  public  road- crossing,  the  plaintiff  is  not  entitled  to 
recover.  2d,  that  if  the  jury  believed,  from  the  evidence, 
that  the  plaintiff's  slave,  by  the  exercise  of  ordinary  pru- 
dence, could  have  avoided  the  injury,  plaintiff  is  not  entitled 
to  recover,  although  the  defendant  may  have  been  in  some 
degree  negligent.  3d,  that  if  the  jury  believed,  from  the  ev- 
idence, that  the  plaintiff's  slave  was  the  most  negligent,  they 
must  find  for  the  defendant  4th,  that  if  the  defendant  was 
engaged  in  its  legitimate  employment,  and  used  ordinary  or 
reasonable  care,  the  plaintiff  could  not  recover.  5th,  that 
the  track  of  a  railroad  company  is  not  a  public  highway,  and 
persons  who  use  the  same  in  the  pursuit  of  their  ordinary 
private  business,  except  at  a  public  road  crossing,  are  actual 
trespassers;  and  6th,  that  if  plaintiff's  servants  and  the  defen- 
dant were  equally  at  fault,  that  plaintiff  could  not  recover. 

4th.  Because  the  Court  erred  in  charging  as  follows :  1st 
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thd^provisions  of  the  Act  of  January  22,  1852,  prescribing 
rules  and  regulations  to  be  observed  by  Kail  road  Companies 
in  running  engines,  etc.,  do  not  apply,  unless  the  injury  is 
received  at  a  public  road-crossing,  (but  I  leave  it  for  the  jury 
to  say  whether,  under  the  circumstances,  the  defendant  should 
be  held  liable  or  not,  if  the  accident  was  in  the  neighborhood 
of  a  crossing.)  2nd,  in  this,  that  after  charging  "  some  dif- 
ference must  be  made  between  cattle  and  human  beings  in 
reference  to  negligence,"  (he  added,  "  in  the  case  of  human 
beings  some  little  negligence  must  be  shown,  perhaps  as 
much  as  was  shown  in  this  case,  would  be  sufficient.") 

5th.  In  refusing  to  charge,  as  requested,  that  plaintiff  could 
not  recover  unless  the  jury  found,  from  the  evidence,  that  the 
defendant  was  guilty  of  gross  negligence. 

The  Judge  certified  that  he  did  not  charge  so  much  of  the 
4th  ground  as  is  included  in  brackets.  He  ordered  a  new 
trial  upon  the  grounds,  that  he  should  have  given  the  5th 
request  in  charge,  and  that  the  verdict  was  contrary  to  the 
evidence.     Of  this  order  the  plaintiff  below  complains. 

Jno.  T.  Jokes,  for  plaintiff  in  error.  * 

W.  A.  Walton  and  Jackson,  Lawton  &  Bassinger, 
for  defendant  in  error. 

Walker,  J. 

1.  A  Railroad  Company  is  liable  for  any  damage- done  to 
persons,  stock,  or  other  property,  by  the  running  of  the  loco- 
motives, or  cars,  or  other  machinery,  unless  the  company 
shall  make  it  appear  that  their  agents  exercised  all  ordinary 
and.   reasonable  care  and  diligence.     Rev.  Code,  sec.  2y79 ; 
and  the  company  is  liable  for  injuries  caused  by  the  careless- 
ness, negligence  or  improper  conduct  of  its  agents.    lb.  sec. 
3292.     The  measure  of  the  liability  is,  "all  ordinary  and 
reasonable  care  and  diligence,"  not  tc gross  negligence/'  as 
was  insisted  by  counsel  for  defendant  in  error. 

2.    We  think  the  Court  properly  refused  the  request  to 
charge  "  that  the  plaintiff  could  not  recover  unless  the  jury 
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found  from  the  evidence  that  the  defendant  was  guilty  of 
gross  negligence;"  and  if  this  were  the  only  ground  for  a 
new  trial,  it  should  not  have  been  granted. 

Much  was  said  in  the  argument  as  to  the  liability  of  the 
Railroad,  under  the  Act   of  January,  1852,  pamp.  Acts,  p. 
108 ;  Rev.  Code,  sec.   742  to  745.     By  this  Act,  certain 
things  were  required  to  be  done  by  railroads,  and  certain  lia- 
bilities incurred,  in  case  of  failure.    This  act  was  intended 
for  the  protection  of  persons  and  property,  at  public  crossings 
of  the  road.     The  public  have  a  right  to  cross  the  railroad 
track  at  the  public  road   crossings.     When  traveling  the 
highway,  persons  are  lawfully  on  the  railroad  track,  at  the 
point  of  crossing;  and  if  an  injury  is  done  at  such  public 
crossing,  then,  the  provisions  of  the  Act  of  1852  become 
material.     In  this  case,  the  .accident  having  occurred  else- 
where, the  provisions  of  this  act  are  not  applicable.    The 
fact  that  so  many  persons  traveled,  on  foot,  over  the  portion 
of  the  road  where  the  negro  was  killed,  did  not  make  the 
railroad  a  public  road.     In  deciding  the  question  of  what 
would  be  reasonable  care  and  diligence,  possibly  this  feet 
might  be  taken  into  consideration,  in  connection  with  all  the 
other  facts  of  the  case.     Taking  all  the  facts  of  the  case,  as 
they  appear  in  the  record,  we  think  the  Court  did  right  to 
grant  a  new  trial,  on  the  ground  that  the  verdict  was  against 
the  evidence.    The  negro  was  on  the  road  of  the  defendant,  at 
a  point  where  he  had  no  right  to  be.     It  was  at  the  hour  of 
midnight.     The  train  was  going  at  the  rate  it  usually  ran  at 
that  place.    The  weight  of  the  evidence  is  in  favor  of  the 
theory  that  the  negro  was  lying  down  on  the  track,  and 
would  not,  likely,  be  seen  until  it  would  be  too  late  to  check 
up  the  train.    The  facts,  all  taken  together,  as  they  appear  in 
the  record,  show  the  exercise  of  all  ordinary  and  reasonable 
care  and  diligence,  on  the  part  of  the  agents  of  the^Kailroad 
Company,  on  that  occasion ;  and  the  Court,  very  properly, 
granted  a  new  trial  on  this  ground. 

Judgment  affirmed. 
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Pearce,  Wheless  &  Co.,  plaintiffs  in  error,  vs.  The  City 
Council  of  Augusta,  defendant  in  error. 

When  the  City  Council  of  Augusta,  by  an  Ordinance  passed  on  the  81st 
day  of  March,  1867,  levied  and  assessed  a  tax  on  the  gross  sales  of 
cotton  of  twenty- five  cents  on  every  hundred  dollars :  on  every  hun- 
dred dollars  of  commission  received  by  Commission  Merchants  and 
Cotton  Factors,  three  dollars  ;  on  every  hundred  dollars  of  the  gross 
amount  of  all  sales  of  goods,  wares,  and  merchandize,  and  produce, 
(except  cotton,)  and  receipts  for  storage,  one  dollar: 

Held,  that  the  City  Council,  under  this  charter,  had  the  power  and  au- 
thority to  enact  said  ordinance,  and  to  assess  and  collect  said  tax. 

Equity.  Injunction.  Decided  by  Judge  Gibson,  Cham- 
bers, Richmond  county,  November,  1867. 

The  City  Council  of  Augusta  passed  an  ordinance  laying 
and  assessing,  among  other  taxes,  the  following :  that  is'  to 
say ;  on  the  gross  sales  of  cotton,  a  tax  of  twenty-five  cento 
on  every  hundred  dollars,  payable  quarterly,  on  the  first  day 
of  July,  October,  January  and  April,  each  year;  on  every 
hundred  dollars  of  commissions  received  by  Commission 
Merchants  and  Cotton  Factors,  three  dollars,  payable  in  like 
manner  and  times ;  on  every  hundred  dollars  of  gross  amount 
of  all  sales  of  goods,  wares,  merchandize,  and  produce  (except 
cotton)  and  receipts  for  storage,  a  tax  of  one  dollar,  payable  in 
like  manner  and  times.  They  further  provided,  that  these 
taxes  should  be  collected  against  defaulters,  by  execution 
against  their  property  or  person;  and  by  fine,  not  more  than 
$20,  for  each  day's  default. 

Pearce,  Wheless  &  Co.,  did  a  factorage,  commission 
and  ware-house  business,  in  Augusta,  and  stored  and  sold  for 
commissions,  large  quantities  of  cotton  and  other  produce  in 
said  city,  before  and  continuously  since  the  passage  of  said 
ordinance.  As  such,  they  were  alleged  to  be  liable  to  such 
taxes,  and  the  City  Council  of  Augusta,  were  proceeding  to 
collect  the  same  from  them,  (by  what  means,  does  not  ap- 
pear.) 

Being  advised  that  this  tax,  as  applicable  to  them,  was  lev- 
ied without  any  competent  authority  in  the  said  City  Coun- 
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cil,  they  filed  a  bill,  praying  for  an  injunction  against  any 
farther  proceeding  to  collect  the  same.  Whether  this  injunc- 
tion should  iasue  was  argued,  solely  upon  the  question  of  the 
authority  of  the  said  City  Council,  to  levy  the  tax  on  the 
sales  .and  commissions  of  factors  and  commission  merchants, 
before  Judge  Gibson,  who  refused  the  injunction.  This  re- 
fusal is  assigned  as  error. 

John  T.  Shewmake,  for  plaintiff  in  error. 

Hook  &  Carr,  F.  H.  Miller,  for  defendants  in  error. 

Warner,  C.  J. 

The  question  made  by  the  record  in  this  case  is,  whether 
Pearce,  Wheless  &  Co.,  who  are  engaged  in  the  city  of 
Augusta,  doing  a  factorage,  commission,  and  ware-house  bu- 
siness, are  legally  liable  to  pay  the  tax  assessed  by  an  ordi- 
nance of  the  City  Council  of  Augusta,  passed  on  the  31st 
day  of  March,  1867.  The  Ordinance  of  the  City  Council, 
imposes  a  tax  on  the  gross  sales  of  cotton  of  twenty-five 
cents  on  every  hundred  dollars ;  on  every  hundred  dollars  of 
commissions  received  by  commission  merchants  and  cotton 
factors,  three  dollars ;  on  every  hundred  dollars  of  the  gross 
amount  of  all  sales  of  goods,  wares,  merchandize,  and  pro- 
duce (except  cotton)  and  receipts  for  storage,  a  tax  of  one 
dollar,  payable  quarterly. 

By  the  Act  of  the  General  Assembly,  passed  in  1798,  the 
City  Council  of  Augusta,  are  vested  "  with  full  power,  and 
authority,  to  make  such  assessments  on  the  inhabitants  of 
Augusta,  or  those  who  hold  taxable  property  within  the  same, 
for  the  safety,  benefit,  convenience,  and  advantage  of  the 
said  city,  as  shall  appear  to  them  expedient"  Are  the  speci- 
fic objects  of  taxation  embraced  in  the  Ordinance,  taxable 
property,  as  recognized  by  the  laws  of  this  State?  The  Act 
of  9th  of  January,  1852,  declaring  what  shall  be  taxable 
property  in  this  State,  enumerates  under  the  head  of  "  per- 
sonal property  "  amongst  other  things, "  all  chattels,  moneys, 
goods,  wares,  and  merchandize,  capital  invested  in  shipping 
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or  tonnage,  or  capital  otherwise  invested."  See  Acts,  1851-2, 
page  288,  "  Chattels  property,  is  a  term  which  includes  all 
hinds  of  property,  except  the  freehold  or  things  which  are 
parcel  of  it.  It  is  a  more  extensive  term  than  goods,  or  ef- 
fects." 1st  Bouvier's  Law  Dictionary,  257.  "Capital  in 
commerce,  as  applied  to  individuals,  is  those  objects,  whether 
consisting  of  money,  or  other  property,  which  a  merchant, 
trader,  or  other  person,  adventures  in  an  undertaking/'  1st 
Bouvier's,  233.  "  By  the  term  merchandize,  is  understood  all 
those  things  which  merchants  sell,  either  by  wholesale,  or  re- 
tail, as  dry  goods,  hardware,  groceries,  drugs  &c.  2nd 
Bouvier's,  142.  The  Act  of  24th  December,  1835,  declares, 
"  that  the  City  Council  of  Augusta,  shall  have  full  power  and 
authority  to  assess  and  tax  property  of  every  kind  and  de- 
scription, situated,  used,  or  operated  upon  in  said  city,  that 
may  be  owned  by  individuals,  or  corporations,  residing  or 
located  out  of  the  $aid  city."  According  to  the  express  pro- 
visions of  this  Act,  it  is  confined  to  property  which  may  be 
owned  by  individuals,  or  corporations,  residing,  or  located 
out  of  the  city.  Still,  we  can  hardly  suppose,  that  it  was  the 
intention  of  the  Legislature,  to  tax  the  property  of  non-resi- 
dents of  the  city,  in  a  'different  manner  from  that  of  those 
who  resided  in  the  city.  The  taxable  personal  property  of 
the  citizen,  as  defined  by  the  Act  of  1852,  includes  all  chat- 
tels, moneys,  goods,  wares,  and  merchandize,  as  well  as  cap- 
ital invested  in  Shipping  or  tonnage,  or  capital  otherwise  in- 
verted. These  terms,  defining  what  shall  be  considered  as 
proper  objects  of  taxation,  are,  in  our  judgment,  sufficiently 
comprehensive,  to  embrace  the  subject  matter  of  taxation 
contained  in  the  Ordinance  of  the  City  Council,  set  forth  in 
the  record.  As  to  the  general  power,  and  authority  of  the 
City  Council '  of  Augusta,  to  assess  a  tax  on  the  inhabitants 
thereof,  see  Frederick,  vs.  The  City  Council  of  Augusta,  5th 
Georgia  Reports,  561.  Let  the  judgment  of  the  Court  be- 
low be  affirmed. 
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Myers  &  Marcus,  plaintiffs  in  error,  va.  Julius  Kauf- 
man, defendant  in  error. 

William  Taylor,  plaintiff  in  error,  t».  Benjamin  C. 

Green,  defendant  in  error. 

A  promise  to  pay  a  certain  number  of  dollars  "  in  American  gold  coin," 
cannot  be  discharged  by  paying  that  sum  in  United  States  legal  tender 
notes,  at  their  nominal  value,  when  they  are  below  par.  If  the  maker 
tenders  the  sum,  plus  the  difference  between'  currency  and  gold,  to  the 
holder,  in  United  States  legal  tender  notes,  the  holder  is  bound  to  ac- 
cept them  and  they  will  discharge  the  debt.  The  same  is  true  as  to  a 
promise  to  pay  a  certain  number  of  dollars  "in  gold" 

Distress  Warrant.     Tried   before  Judge  Snead.    City 
Court  of  Augusta.    January  Term,  1868. 

Illegality.    Decided  by  N.  G.  Foster,  Military  appointee. 
Wilkinson  Superior  Court    October  Term,  1867. 

Case  number  one  above  stated,  is  as  follows : 
Myers  &  Marcus,  rented  to  Kauffman,  a  store-house  for 
one  year,  from  the  1st  of  October,  1866,  in  .consideration  of 
his  promise  to  pay  them  $1400  "  in  American  gold  coin/'  to 
be  paid  in  sums  of  $350  00  "  in  American  gold  coin/'  in  quar- 
terly payments.  Kauffman  paid  all  the  rent  for  the  two  first 
quarters,  and  on  the  third  paid  $350  00  in  United  StateB  cur- 
rency or  greenbacks,  worth  at  the  time  of  payment,  only 
$254  00  in  American  gold  coin,  leaving  a  balance  of  $96  00  in 
American  gold  coin  on  that  quarter ;  on  the  fourth  quarter, 
he  had  paid  nothing.  They  sued  out  their  distress  warrant 
for  this  rent,  claiming  $446  00  "  in  American  gold  coin/1 

Kauffman  replied  by  counter  affidavit,  that  he  owed  them 
only  $350  00.  He  claimed  that  the  $350  00  greenbacks  paid, 
discharged  the  third  quarter's  rent,  and  was  not  a  part  pay- 
ment as  claimed  by  them.  He  admitted  that  the  $350  00 
paid,  was  worth  only $254  00  "in  American  gold  coin," at 
the  time  of  its  payment,  and  that  $96  00  in  American  gold 
coin  was,  at  the  trial,  worth  $132.48  in  United  States  cur- 
rehcy,  and  that  $350  00  in  American  gold  coin  was  thai 
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worth  $604  00  in  such  currency.  It  does  not  appear  whether 
at  the  time  this  $350  00  was  paid,  anything  was  said  as  to 
whether  it  was  in  full,  or  only  a  partial  payment  for  the 
third  quarter.  When  the  last  quarter  was  due,  Kauffman 
tendered  them  $350  00  in  United  States  legal  tender  notes  in 
full  payment  for  the  last  quarter,  but  they  refused  so  to  re- 
ceive it,  and  he  did  not  pay  it.  The  date  of  the  contract 
does  not  appear,  but  it  was  treated  as  made  in  1866.  Upon  this 
state  of  facts,  it  was  agreed  that  the  Court  should  decide 
whether  or  not  said  contract  could  be  discharged  by  pay- 
ment of  the  sum  promised  in  gold  coin,  with  United  States 
legal  tender  notes  at  par,  and  that  if  he  held  in  the  affirma- 
tive, the  plaintiffs  should  have  a  verdict  for  $350  00  without 
costs,  and  if  he  should  decide  in  the  negative,  then  for  $636.- 
48  with  interest  on  $132  48  from  July  let,  1867,  and  inter- 
est on  $504  00  from  October  1st,  1867,  with  costs,'  (the  same 
in  either  event  to  be  paid  in  United  States  currency.) 

The  Judge  decided  in  the  affirmative,  and  the  verdict  was 
for  only  $350  00.    This  decision  is  assigned  as  error. 

Barnes  &  Cumming,  L.  Stephens  for  plaintiffs  in  error. 

Hook  &  Carr,  for  defendant  in  error. 

Case  number  two  was  upon  the  following  state  of  facts : 

The  original  contract  was  a  promissory  note,  dated  in  Oc- 
tober 1865,  and  due  in  March  1866,  for  $1,000  "in  gold." 
The  consideration  of  the  note  was  $1,000  in.  gold  coin  re- 
ceived by  the  maker  from  the  payee.     It  was  secured  by 
mortgage  which  has  been  foreclosed,  the  judgment  for  fore- 
closure being  for  "one  thousand  in  gold,  or  its  equivalent  in 
United  States  currency."    The  fi.  fa.  issued  fdr  "  one  thou- 
sand dollars  in  gold  or  its  equivalent  in  United  States  cur- 
rency."   It  was  levied  on  the  mortgaged   property,  and  it 
was  advertised  for  sale.     Defendant  tendered  to  plaintiff's  at- 
torney and  the  sheriff,  the  full  amount  of  principal,  interest 
and  costs,  called  for  by  the  fi.  fa.  in  United  States  legal  ten- 
der treasury  notes.    They  were  willing  to  take  it  and  credit 
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the  fi.  fa.  with  the  then  market  value  of  said  treasury  notes 
in  gold,  but  they  refused  to  receive  it  as  the  defendant  wished 
it  received,  and  also  refused  to  enter  the  same  as  a  credit  on 
said  fi.  fa.  specifying  in  said  entry,  the  kind  of  currency 
paid. 

The  defendant  filed  an  oath  of  illegality,  founded  on  said 
grounds.  The  illegality  was  overruled,  and  the  fi.  fa.  or- 
dered to  proceed. 

The  defendant  assigns  as  error,  that  the  Court  erred — 

1st.  In  sustaining  the  fi.  fa.  as  a  legal  process,  the  same 
being  issued  in  the  alternative,  as  aforesaid. 

2d.  In  deciding  that  the  defendant  was  not  entitled  to  have 
the  amount  tendered,  entered  as  a  credit  upon  the  fi.  fa.  as 
proposed  by  defendant. 

3d.  In  holding  that  such  treasury  notes  were  not  at  their 
denominational  value — equal  to  gold,  in  this  transaction,  ac- 
cording to  its  legal  construction. 

4th.  That  the  tender  as  made,  was  not  a  legal  tender  in 
full  payment  of  said  fi.  fa. 

Cabswell  &  Ockington,  (by  brief)  for  plaintiffs  in  error. 
,  F.  Chambers,  for  defendant  in  error. 

Harris,  J. 

In  the  first  of  the  above  stated  cases,  the  facts  were,  that 
plaintiffs  rented  a  store  in  Augusta,  to  Kauffman,  who  agreed 
to  pay  for  it  quarterly  $350  00  "in  American  gold  com." 
Kauffman  sought  to  discharge  his  contract  by  an  offer  of 
$350  00  in  legal  tender  notes,  which  was  refused.  It  was  ad- 
mitted that  the  currency  or  legal  tender  notes,  were  of  less 
value  at  the  time  of  the  offer  to  pay  an  equivalent  amount  in 
them,  than  the  gold  stipulated  for.  The  Judge  below,  erred 
in  deciding  as  he  did.  A  specific  contract,  like  this,  to  pay 
in  American  gold,  cannot  be  discharged  by  the  payment  in 
legal  tender  notes,  of  a  nominally  equal  amount  with  the 
gold  agreed  to  be  paid,  unless  it  should  happen  that  the  legal 
tender  notes  were  in  the  market  at  par  value  with  the  Amer- 
ican gold. 
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Upon  the  plaintiffs,  however,  receiving  from  Kauffman,  the 
actual  market  difference  in  value,  between  the  American  gold 
which  he  promised  to  pay,  and  the  legal  tender  notes  which  he 
offered  to  pay — that  difference  in  the  value  of  the  two  things 
being  virtually  a  portion  of  the  damages  plaintiffs  were  en- 
titled to,  by  reason  of  Kauffman's  failure  to  comply  with  his 
contract,  Myers  &  Marcus,  will  then,  be  bound  under  the 
act  of  Congress,  to  receive  the  legal  tender  notes  in  discharge 
of  the  debt  of  Kauffman,  thus  fixed  by  the  ascertainment  of 
plaintiff's  damages. 

In  the  case  of  Thompson  vs.  Riggs,  5th  Wallace  R.,  578, 
the  Justice  of  the  Supreme  Court  of  the  United  States,  de- 
livering the  opinion  of  the  Court,  said :  "  A  party  agreeing 
to  pay  in  bullion  or  coin,  must  do  *o,  or  answer  in  damages 
tor  its  value  ;  and  so,  if  one  agrees  to  pay  in  depreciated  pa- 
per, the  tender  of  that  paper  is  a  good  tender,  and  in  default 
of  payment  the  promisee  can  recover  its  market,  and  not  its 
nominal  value/' 

This  extract  from  a  case  involving  the  interpretation  of  the 
legal  tender  act  of  1862,  has  furnished  the  rule  for  the  de- 
cision of  the  case  in  the  record.      The  judgment  below  is 
therefore  reversed. 

The  case  of  Taylor  vs.  Green,  at  the  head  of  this  opin- 
ion, from  the  Ocmulgee  Circuit,  having  been  brought  to  this 
term,  but  coming  up  subsequently  for  decision  to  the  case  of 
Myers  &  Marcus  vs.  Kauffman,  from  its  facts,  must  be  con- 
trolled by  it — in  that  case,  Taylor  agreed  to  pay  in  gold. 

The  ruling  of  the  Judge  below,  being  in  accordance  with 
our  decision  in  Marcus  &  Myers  vs.  Kauffman,  we  affirm  his 
judgment. 
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Abner  P.  Robertson,  plaintiff  in  error,  vs.  John  D. 

Smith,  Sheriff,  defendant  in  error. 

(1.)  It  is  the  duty  of  a  sheriff  to  execute,  "with  due  diligence,"  the 
processes  placed  in  his  hands,  and  pay  promptly,  to  the  party  entitled, 
money  collected  by  him  as  sheriff,  and,  on  his  failing  to  do  so,  he  is 
liable  to  fine  and  attachment  for  contempt. 

(2.)  But  while  the  Court  will  require  strict  fidelity  on  the  part  of  its  offi- 
cers, it  will  enforce  his  rights  for  his  costs  and  fees  as  against  suitors. 
Therefore,  where  the  sheriff,  at  the  instance  of  a  plaintiff,  levied  on 
the  property  of  a  defendant,  and  incurred  expenses  in  securing  and 
taking  care  of  the  property  so  levied  on,  and  the  levy  was  subsequently 
dismissed  by  the  order  of  the  plaintiff,  the  sheriff  will  not  be  driven  to 
an  action  to  recover  the  costs  so  due  him,  but  judgment  may  be  entered 
up  against  the  plaintiff  for  the  same,  and  execution  issue  therefor. 
The  amount  of  such  compensation  due  the  sheriff  may  be  awarded  by 
the  Court. 

(8.)  In  this  case,  there  being  no  contest  as  to  the  amount  due  the  sheriff, 
and  he  being  entitled  to  a  judgment  for  the  amount  against  the  plain- 
,  tiff,  and  there  being  no  apparent  reason  why  one  claim  should  not  be 
pro  tanto  extinguished  by  the  other,  and  the  Court  having,  in  this 
equitable  proceeding,  done  what  is  right  between  the  parties,  this 
Court  will  not,  on  a  mere  technicality,  reverse  the  judgment;  more 
especially  when  it  appears  that,  by  having  a  judgment  rendered  for  the 
costs,  admitted  to  be  due  the  sheriff,  he  would  have  a  valid  claim  for  a 
set-off  against  the  plaintiff's  demand. 

Rule  against  the  Sheriff.  Decided  by  Judge  Gibbon. 
Richmond  Superior  Court.    January  Term,  1868. 

A  rule  was  granted  against  the  sheriff,  requiring  him  to 
show  cause  why  he  should  not  pay  the  principal,  interest, 
and  costs,  due  on  a  Jt.  fa.}  in  favor  of  said  Robertson, 
against  Hilary  Coffin.  The  sheriff  answered  that  he  had 
collected,  on  eaidji.  fa.}  $119  00,  in  gold,  and  had  not  paid 
the  same  because  said  Robertson  owed  him,  the  sheriff, 
$93  00,  in  currency,  for  costs  and  expenses  incurred  in  levy- 
ing a  fi.fa.  of  said  Robertson,  against  Allen  Mendlesom,  on 
a  stock  of  groceries,  removing  the  same,  and  paying  storage 
on  them,  till  Robertson  had  a  settlement  with  Mendlesom, 
and  ordered  the  levy  dismissed,  and  the  goods  returned; 
that  he  had  tendered  Robertson  the  balance,  and  was  ready 
to  pay  this  balance. 
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It  was  admitted  that  the  sheriff's  claim  against  Robertson, 

i  account  of  said  levy,  wa*  correct ;  but  it  was  contended 

at  he  could  not  thus  retain  it.     The  Court  ordered  the 

eriffto  pay  the  $119  00  in  gold  when  he  had  recovered  his 

11  of  $93  00  in  currency,  and  if  Robertson  would  not  pay 

le  $93  00  in  currency,  the  sheriff  should  take  enough  of 

ud  gold  to  pay  himself  the  $93  00  in  currency,  allowing 

ie  premium,  and  then  pay  the  balance  to  Robertson   or  his 

ttorney. 

To  this  order  Robertson's  attorney  excepted. 

Shewmake,  for  plaintiff  in  error. 

F.  H.  Miller,  for  defendant- in  error. 

Walker,  J. 

(1.)  The  office  of  sheriff  is  one  of  great  responsibility  ; 
more  so,  perhaps,  than  that  of  any  other  in  the  State;  espe- 
cially so,  in  comparison  with  the  amount  of  compensation* 
received.  The  sheriff  gives  a  heavy  bond,  with  sureties, 
for  the  faithful  performance  of  his  duties,  and  takes  an  oath 
that  he  will  faithfully  execute,  and  true  returns  make,  of  all 
processes  placed  in  his  hands,  and,  in  all  things,  well  and 
truly,  and  without  malice  or  partiality,  perform  the  duties  of 
his  office.  Rev.  Code,  sec  384—5.  Among  the  duties  of  his 
office,  is  the  execution  and  return  of  processes  placed  in  his 
hands,  "with  due  diligence,"  (Code,  sec.  397,  p.  1);  and, 
on  his  failing  to  do  so,  "  he  shall  be  fined  for  a  contempt." 
Rev.  Code,  sec.  401,  3873 ;  "  and  may  be  fined,  imprisoned, 
or  removed  from  office."  Rev.  Code,  sec.  3881.  These  are 
the  stringent  provisions  of  the  law,  in  relation  to  this  officer 
of  the  Court,  and  it  is  the  duty  of  the  Court  to  see  that  this 
important  officer  faithfully  performs  his  trusts. 

(2.)  But,  while  the  Court  will  see  to  it  that  its  officer  is 
held  to  strict  fidelity,  it  will  also  see  that  a  faithful  public 
servant  is  protected  in  all  his  rights.  By  law,  he  is  entitled 
to  certain  costs — very  inadequate,  in  many  cases,  for  the  la- 
bor performed,  and  responsibilities  incurred — generally  pre- 
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scribed ;  and  when  the  law  omits  to  prescribe  the  amount,  he 
is  entitled  to  a  reasonable  compensation,  to  be  awarded  by 
the  Court.  Rev.  Code,  sec.  400.  In  this  case,  costs  were 
.due  the  sheriff  from  the  plaintiff,  and  the  question,  is  how 
shall  payment  be  enforced.  The  amount  is  admitted  to  be 
due ;  there  is  no  contest  on  this  point.  The  question  is, 
how  shall  the  plaintiff  be  coerced  to  pay  this  bill  of  costs,  in- 
curred at  his  instance,  and  for  which  the  defendant  in  execu- 
tion, is  not  liable.  We  think  a  liberal  construction  of  section 
3435  Revised  Code  will  justify  the  Court  in  entering  up  judg- 
ment against  the  plaintiff  for  the  amount  of  this  cost.  The 
levy  was  dismissed  by  the  plaintiff's  order,  and  upon  a  prom- 
ise to  pay  the  costs  due  the  sheriff.  The  levy  was  a  proceed- 
ing to  enforce  the  judgment';  it  was  unproductive;  the  party 
moving  was  "  cast,"  and  should  have  a  judgment  rendered 
against  him  for  the  costs.  In  this  case,  there  being  no  dis- 
pute as  to  the  amount  due,  the  Court,  on  motion,  should 
have  ordered  a  judgment  against  the  plaintiff  for  the  amount 
*  admitted  to  be  due.  Of  course,  if  the  amount  of  costs  due 
w&s  disputed,  that  should  be  fixed  and  settled,  and  then  let 
a  judgment  be  entered  up  for  the  amount  so  due.  This 
course  is  authorized  by  the  statute,  and  certainly  is  much 
better  than  to  force  the  sheriff  to  bring  an  action  against  the 
plaintiff  to  recover  his  costs.-  When  a  judgment  is  rendered 
for  the  costs,  why  may  not  this  judgment  be  a  set-off,  against 
the  judgment  in  favor  of  the  plaintiff,  for  the  money  in  the 
hands  of  the  s*heriff?  A  rule  absolute  against  an  officer,  for 
the  payment  of  money,  is  a  lien  upon  his  property;  Rev. 
Code,  sec.  3880 ;  and  one  judgment  may  be  set  off  against 
another,  on  motion,  whether  in  the  hands  of  an  original  party, 
or  an  assignee.  Rev.  Code,  sec.  3415  and  2851.  The  Court 
exercises  a  summary  jurisdiction  over  its  officers,  to  enforce 
the  performance  of  their  duties;  and  it  should,  also,  see  that 
suitors  in  the  Court  deal  justly  and  fairly  by  the  officers  in 
the  discharge  of  such  duties.  The  Court  should  see  to  it, 
that  a  faithful  officer  is  paid  all  his  lp.wful  fees,  wherever  it 
can  be  done  properly. 

(3.)  A  proceeding,  by  rule,  against  an  officer  has,  gener- 
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ally,  been  treated  as  an  equitable  proceeding,  and  the  rights 
of  parties  have  been,  generally,  determined  according  to  the 
principles  of  equity.  What  reason  is  there,  in  equity  or  law, 
why  this  officer  should  not  be  paid,  out  of  the  money  in  his 
hands,  due  to  the  plaintiff,  the  bill  of  costs  due  him,  admitted 
to  6e  due,  incurred  at  the  instance  of  the  plaintiff,  and  which 
he  promised  to  pay  when  he  ordered  the  dismissal  of  the  levy  ? 
No  good  reason  was  suggested  in  the  argument,  and  none 
occurs  to  us.  The  Court  below,  properly,  adjusted  the  equi- 
ties between  these  parties,  meteing  out  to  each,  the  full  meas- 
ure of  his  rights ;  and,  if  he  did  not  proceed  according  to 
the  strict  rules  of  law,  he  did  substantial  justice,  and  we  are 
not  disposed,  upon  a  mere  technicality,  to  reverse  his  ruling. 
Were  the  case  sent  back,  a  judgment  could  be  entered  up  for 
the  costs  and  then,  one  judgment  might  be  set-off  against 
the  other,  and  the  result  be  the  same  as  it  is  now. 
Judgment  affirmed. 


Marsden  A.  Cleckley,  plaintiff  in  error,  vs.  Beall  & 

Fulton,  defendants  in  error. 

Where  a  case  has  been  fairly  submitted  to  the  jury,  and  their  verdict  is 
sustained  by  the  evidence,  the  Court  should  not  set  the  verdict  aside 
and  grant  a  new  trial. 

Equity.  New  trial  granted.  By  Judge  Gibson.  Rich- 
mond Superior  Court,  January  Term,  1868. 

Cleckley  averred  that  Beall  &  and  Fulton  were  com- 
mission merchants  in  Augusta,  and  that  Beall  induced  him 
to  believe  that  by  an  investment  of  money  in  cotton,  he  could 
make  considerable  profits ;  that  he  had  but  small  means,  and 
furnished  to  them  $2,000  00,  with  the  understanding  that 
with  it,  cotton,  in  small  lots,  should  be  bought,  and  that  they 
should  sell  the  same  and  pay  "him  the  profits  after  taking  out 
their  commissions;  that  they  bought  cotton  for  him,  and  by 
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his  consent,  sent  it  to  Liverpool  with  some  of  their  own ; 
meanwhile  they  advanced  him  $120  00,  and  finally  rendered 
him  an  account,  showing  that  he  was  in  their  debt  in  the  sum 
of  $349  79 ;  he  said  'that  this  loss  of  his  capital  resulted  by 
their  buying  on  his  account,  without  authority,  large  amounts 
of  cotton,  over  and  above  what  his  $2,000  00  would  purchase, 
and  then  charging  him  with  the  loss  on  the  same.  They 
prayed  for  discovery,  account  and  'Settlement. 

Beall  alone  answered  the  bill.  He  answered  that  the 
$2,000  00  was  advanced,  $1,000  00  at  a  time,  not  to  be  invested, 
but  as  a  bonus,  to  cover  all  loss  in  the  operation,  and  to 
enable  them  to  buy  for  him,  from  time  to  time,  such  quanti- 
ties of  cotton  ai  they  might  think  would  be  profitable;  and 
in  support  of  this  idea,  stated  that  before  they  got  the  second 
$1,000  00  from  him,  they  had  bought  for  him  \hirty-five 
bales  of  cotton,  which  cost  much  more  than  $1,000  00,  o 
which  he  was  well  aware ;  that  on  the  sale  of  these  bales  they 
made  for  him,  $48  00  as  his  share  of  the  profits,  and  by  his 
consent,  with  the  $1,048  00  they  bought  more  cotton  for 
him,  etc., 

At  the  trial,  it  was  shown  by  several  commission  mer- 
chants that,  the  rule  with  commission  merchants,  when 
money  was  deposited  to  buy  cotton,  was  not  to  buy  more  than 
the  deposit  would  pay  for,  and  not  to  reinvest  or  ship  unless 
by  consent  or  directions  from  the  depositor,  and  that  it  was  not 
known,  in  such  case,  that  a  depositor  ever  lost  all  his  deposit 
and  came  out  in  debt  to  his  commission  merchant;  that  the 
commission  merchant  could  not  purchase  beyond  the  capacity 
of  the  deposit,  unless  the  deposit  was  made  as  a  bonus,  and 
where  that  is  done,  it  is  by  an  express  special  contract  which 
includes  tKe  quantity  of  cotton  to  be  bought,  and  usually 
there  is  no  shipment  in  case  of  a  bonus,  though  since  the  war 
this  is  sometimes  done  by  agreement. 

Cleckley  being  sworn  said  that  in  August,  1865,  Beall 
told  him  it  was  better  to  let  them  buy  small  lots  of  cotton  for 
him  than  to  keep  fiis  means  idle;  that  he  let  them  have 
$1,000  00  and  they  bought  for  him  eight  bales  at  $1,224  00, 
and  when  notified  of  its  cost,  he  told  Beall  he  could  not  then 
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pay  the  excess,  and  Beall  said  they  would  arrange  it  in  future ; 
that  in  about  six  weeks,  Beall  told  him,  they  had  sold  the 
eight  bales,  and  made  a  profit,  and  asked  if  he  did  not  have 
some  more  money ;  that  he  gave  them  some  Charleston  and 
Memphis  Railroad  coupons,  and  some  cash,  making  another 
$1000  00,  to  be  used  with  the  other,  on  the  terms  charged 
in  his  bill ;  that,  in  a  few  days,  Beall  told  him  they  had 
bought,   with  his  money,  good   middlings    at  forty-three 
cents  per  pound  ;  that  cotton  declined  in  Augusta,  and,  upon 
Beall's  suggesting  it,  and  telling  him  that  they  were  going 
to  ship  their  cotton  to   Liverpool,  he  consented  that  they 
should  ship  his  also ;  that  he  frequently  called  for  a  settle- 
ment, was  told  that  they  had  not  got  the  returns  from  the 
cotton,  and,  on  one  occasion,  Beall  mentioned  that  they  had 
drawn  on  his  cotton,  on  which  he  remonstrated  with  Beall, 
and  Beall  said  he  thought  Cleckley  had  given  him  authority 
to  draw  on  it,  but  never  mind,  he  would  make  it  all  right ; 
and,  that  finally,   in  March,  1867,  they  presented  the  ac- 
count, bringing  him  in  debt,  as  aforesaid.     He  refused  to 
pay,  and  filed 'his  bill.     The  plaintiff  closed.    Beall,  in  be- 
half of  defendants,  reiterated  the  substance  of  his  answer, 
insisting  that  the  money  was  a  bonus ;  but  admitting  that 
there  was  no  limit  prescribed,  as  to  the  amount  to  be  pur- 
chased,  and   that  nothing  was  said   about  bonus,   but   he 
thought  Cleckley  so  understood  it.   He  said  Cleckley  bought 
the  first  eight  bales  himself,  and  the  account  was  correct,  and 
should  be  paid.     Defendant  closed. 

Cleckley  recalled,  reiterated  his  statements,  and  said  he 
did  not  buy  the  eight  bales,  and  never,  in  his  life,  bought  a 
bale  of  cotton. 

The  verdict  was  for  $1424  78,  with  interest  from  1st  Jan- 
dary,  1867,  against  Beall  &  Fulton.  They  moved  for  a 
new  trial,  upon  the  grounds  that  the  verdict  was  against  the 
evidence,  and  the  charge  of  the  Court  in  this,  that  the  an- 
swer, responsive  to  the  bill,  denied  the  entire  ground  of  com- 
plainant's case,  and  was  contradicted  only  by  the  testimony 
of  complainant,  no  additional  circumstance  being  proved  to 
authorize  the  verdict. 

40 
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The  Judge  granted  the  new  trial,  and  this  is  assigned  as 
error. 

Hook  &  Carr,  for  plaintiff  in  error. 
Vm.  T.  Gould,  for  defendant  in  error. 

Walker,  J. 

This  case  was  fairly  submitted  to  the  jury,  which  was  coA- 
posed  of  business  men.  There  was  evidence  sufficient  to  sustain 
the  verdict.  Indeed,  we  think  it  was  right ;  most  certainly 
it  was  not  decidedly  and  strongly  against  the  weight  of  the 
evidence.  Had  Beall  been  satisfied  with  his  answer,  as 
drawn  by  his  counsel,  perhaps  the  Judge  would  have  been 
justified  in  granting  a  new  trial ;  but  he  introduced  himself 
as  a  witness,  and  we  think  a  fair  construction  of  his  testimony 
shows  that  Cleckley  never  understood  that  he  was  depositing 
money  as  a  "  bonu&"  Cleckley  swears  so  explicitly,  and 
Beall's  testimony  is  sufficiently  corroborative  to  overcome  the 
answer,  especially  when  taken  in  connexion  with  the  testi- 
mony of  the  other  commission  merchants  as  to  the  usages  of 
trade  in  the  place  where  this  transaction  occurred.  When 
the  Court  grants  a  new  trial  on  the  ground  that  the  verdict 
is  against  the  evidence,  this  Court  will  reverse  such  judgment 
where  it  appears  from  the  record  that  the  verdict  is  not  con- 
trary to  the  evidence.  Pitts  vs.  Thrower,  30  Geo.  R.,  212. 
The  verdict  being  right,  the  judgment  of  the  Court  setting 
it  aside  was  wrong,  and  the  judgment  is  therefore  reversed. 
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McCallie  &  Jones,  plaintiffs  in  error,  vs.  Robert  Wal- 
ton and  Wm.  A.  Walton,  assignees  of  The  Augusta 
Insurance  and  Banking  Company,  defendants  in  error. 

1.  An  existing  corporation  may  make  an  assignment. 

2.  An  assignment,  by  a  corporation,  of  all  its  property  in  trust  for  all  its 
creditors,  with  directions  to  the  assignees  to  proceed,  with  reasonable 
and  convenient  dispatch,  to  convert  the  property  into  money ;  and,  for 
that  purpose,  to  sell  all  or  a  part  of  the  same,  in  such  manner  and  on 
such  terms  as  they  deem  most  for  the  interest  of  said  trust,  is  not  ob- 
noxious to  the  ISth  and  27th  of  Elizabeth.  Unless  the  intention  to 
hinder  or  delay  creditors  clearly  appears,  an  assignment,  apparently 
fair,  should  not  be  held  obnoxious  to  those  statutes. 

3.  A  judgment  obtained  subsequent  to  the  assignment,  takes  no  priority 
in  the  distribution  of  the  assets. 

Equity.  Assignment*  Tried  before  Judge  Gibson.  Rich- 
mond Superior  Court.     June  Term,  1867. 

On  the  29th  of  December,  1865,  The  Augusta  Insurance 
and  Banking  Company  made  an  assignment  of  its  entire  assets 
to  said  assignees,  "  in  trust  always,  that  the  said  Robert  Wal- 
ton, senior,  and  William  A.  Walton  shall  proceed,  with  rea- 
sonable and  convenient  dispatch,  to  convert  all  and  singuh  r 
the  real  estate  and  personal  assets,  hereinbefore  conveyed  and 
assigned,  into  money ;  and  for  that  purpose,  to  sell  and  dis- 
pose of  any  or  all  of  it,  in  such  manner  and  on  such  terms 
as  they  may  deem  most  for  the  interest  of  said  trust,  and  to 
collect,  settle,  and,  in  their  discretion,  compromise,  all  debts 
and  claims  hereby  assigned.  And  in  further  trust,  that,  af- 
ter converting  said  assets  into  money,  said  Robert  Walton, 
senior,  and  William  A.  Walton,  shall  dispose  of  the  entire 
proceeds  thereof,  in  the  manner  following,  that  is  to  say : 

"  First.  By  paying  all  reasonable  and  necessary  expenses  in- 
curred in  the  administering  of  said  trust,  including  a  fair  and 
proper  commission  to  be  reserved  to  themselves. 

"Second.  By  dividing  the  entire  net  fund,  aforesaid,  among 
the  creditors  of  said  company,  of  every  sort  and  description, 
with  no  other '  preference  than  is,  or  may  be,  authorized  by 
law.     And,  should  provision  be  made  by  law  for  winding  up 
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insolvent  banks,  and  appointing  receivers  for  that  purpose, 
the  said  Robert  Walton,  senior,  and  William  A.  Walton,  or 
their  successors  in  trust,  are  hereby  authorized  to  act  as  such 
receivers,  for  the  company  aforesaid,  and  to  conform  to  the 
provisions  of  any  such  law,  in  behalf  of  said  company." 

The  trust  was  accepted,  and  the  assets  being  less  than  the 
debts,  the  assignees  filed  a  bill  praying  that  all  creditors 
should  come  in  and  settle  according  to  said  assignment 
Among  these  creditors  were  McCallie  &  Jones.  Said  com- 
pany had  insured  their  stock  of  goods  against  loss  by  fire. 
It  was  burnt  on  the  1st  of  July,  1861,  and  on  the  7th  of 
April,  1862,  they  sued  the  company  on  the  policy,  and  on  the 
28th  of  May,  1866,  obtained  a  verdict  and  entered  judgment 
against  the  company  for  $3,291  74,  principal,  with  interest 
from  July  1st,  1861,  and  costs. 

McCallie  &  Jones  answered  the  bill,  and  admitting  that 
the  assignment  was  made,  attacked  it  as  void  as  against  them, 
and  contended  that  if  it  was  not  void,  then,  under  it,  their 
judgment  should  be  paid  prior  to  any  claim  not  in  judgment 
and  older,  or  of  even  date  with  their  judgment. 

There  was  no  question  of  fact  between  them,  and  the  as- 
signees, and  the  Court  instructed  the  jury  that  the  assignment 
was  valid,  and  that  McCallie  &  Jones  took  no  priority  over 
other  liquidated  demands,  and  the  decree  was  made  according 
to  said  instructions. 

These  instructions  McCallie  &  Jones  assign  as  error. 

Barnes  &  Cumming,  for  plaintiffs  in  error.  * 

W.  H.  Hull,  for  defendants  in  error. 

Habris,  J. 

1.  By  reference  to  the  facts  in  this  case,  it  appears  that  the 
Augusta  Insurance  and  Banking  Co.,  on  the  29th  December, 
1865,  made  in  behalf  of  all  its  creditors  an  assignment  to 
Robert  Walton,  Sr.,  and  Wm.  A.  Walton,  in  tnwt,  etc.  This 
corporation  at  that  time  existed,  and  has  not  been  dissolved, 
either  by  judgment  of  forfeiture,  or  by  a  surrender  of  its  firan- 
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chisee,  accepted  by  the  Legislature.  What  reason  then,  was 
there,  that  it  should  not,  like  a  natural  person,  make  a  fair  as- 
signment in  trust  for  all  Us  creditors  t  That  it  was  permissible 
by  the  rules  of  a  common  law,  seemed  too  clear  to  be  at  this. 
day.  a  matter  of  denial.  In  Georgia,  no  statute  prevents  an 
assignment  by  an  existing  corporation. 

2.  But  it  has  been  argued  with  great  earnestness,  that 
the  terms  of  the  assignment  brought  it  within  the  purview 
of  the  statutes  of  13th  and  27th  Elizabeth,  and  that  there- 
fore, the  assignment  was  void.  The  assignment  being  of  ail 
its  property,  real  and  personal,  in  trust  for  all  its  creditors, 
with  direction  that  the  assignees  should  proceed  with  reason- 
able and  convenient  dispatch  to  convert  the  property  into  money, 
and  for  that  purpose,  to  sell  and  dispose  of  any  or  all  of  the 
property  in  such  manner  and  on  such  terms  as  they  may  deem 
most  for  the  interest  of  said  trust,  we  do  not  perceive  how  the 
end  to  be  accomplished,  the  conversion  of  the  property  into 
money  for  distribution  among  the  creditors  of  the  company, 
could  have  been  well  and  beneficially  accomplished  without 
such  a  fair  and  rational  discretion  as  was  conferred  on  the 
assignees.  We  see  no  attempt  in  that  discretion  to  hinder 
and  delay  creditors,  but  on  the  contrary,  a  careful  precaution 
to  prevent  a  sacrifice  of  the  property,  whereby  the  creditors 
would  have  been  injured.  Without  such  intent  or  purpose 
being  made  clearly  visible,  an  assignment  having  the  appear- 
ance of  fairness,  should  not,  by  the  Courts  be  held  obnoxious 
to  those  statutes. 

3.  The  record  shows,  that  the  judgment  of  plaintiffs  in 
error,  who  are  contesting  the  validity  of  the  assignment,  was 
obtained  subsequent  to  the  assignment.  At  the  excutiono{~ 
the  assignment  the  claim  of  plaintiffs  was  upon  a  policy  of 
insurance  issued  by  the  company  for  loss  sustained  by  fire  ;* 
their  damages  had  not,  at  that  time,  by  proof,  been  ascertained 
and  fixed;  the  claim,  therefore,  had  that  grade  only  which 
contracts  of  a  similar  description  had,  no  lien  recognized  by 
law  had  given  it  a  priority.  This  was  the  status  of  the  claim 
at  the  making  of  the  assignment ;  the  subsequent  lien  created 
by  judgment  could  not  be  made  to  relate  back,  and  class  it 
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with  the  judgments  existing  when  the  assignment  was  made. 
The  result  is  that  the  assignees  can  regard  in  the  payment  of 
the  creditors  of  the  assignor  only  the  rank  or  priority  of  the 
debts  at  the  time  of  the  assignment. 
Judgment  affirmed. 


Miles  G.  Dobbins,  plaintiff  in  error,  vs.  Robert  Waltok, 
and  W.  A.  Walton,  assignees  of  The  Augusta  Insurance 
&  Banking  Company  et  alr  creditors,  defendants  in  error. 

1.  Seotion  1495  of  the  Revised  Code  which  prescribes  the  order  of  paying 
off  the  debts  of  an  insolvent  Bank;  and  par.  8,  of  sec.  1498,  which 
gives  the  bill  holders  a  priority  oVer  other  creditors  in  the  payment  of 
debts,  apply  only  where  there  has  been  a  forfeiture  of  the  charter  and 
a  Receiver  appointed  by  the  Court;  they  do  not  apply  in  the  case  of  an 
assignment  by  the  Bank  of  its  assets  to  pay  its  debts  according  to  the 
requirements  of  the  law. 

2.  The  AuguBta  Insurance  &  Banking  Company  made  an  assignment  of 
its  assets  to  assignees,  for  the  benefit  of  all  its  creditors.  Among  the 
assets  assigned  were  fo'ty-four  shares  of  the  capital  stock  of  the  Geor- 
gia Railroad  and  Banking  Company,  which  by  the  assent  of  the  last 
named  bank,  were  transferred  to  the  names  of  the  assignees  on  the  trans- 
fer-book, and  a  certificate  of  stock  issued  in  their  names,  by  this  Bank. 
At  the  time  of  said  assignment  and  transfer,  the  Augusta  Insurance 
and  Banking  Company,  was  indebted  to  the  Georgia  Railroad  and 
Banking  Company  in  the  sum  of  $38,284,  for  which  amount  the  Geor- 
gia Railroad  Bank  had  a  lien  by  law  upon  the  stock.  In  ascertaining 
the  respective  rights  of  the  various  creditors  of  the  Au6usta  Insurance 
and  Banking  Company,  the  Court  below  has  decided  that  the  transfer 
of  the  stock  to  assignee  did  not  defeat  the  lien  of  the  Georgia  Railroad 
Bank : 

Heidi  that  the  Court  decided  right 

Equity.  Assignment.  Lien.  Decided  by  Judge  Gibson*. 
Richmond  Superior  Court.    January  Term,  1868. 

The  assignees  of  the  Augusta  Insurance  and  Banking 
Company,  for  the  benefit  of  its  creditors,  having  filed  their 
bill  to  carry  out  their  trust,  and,  the  creditors  being  before 
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the  Court  to  have  their  respective  rights  in  the  assets  ad- 
justed, this  state  of  facts  presented  itself — 

McCallie  &  Jones,  at  the  date  of  the  assignment,  held  a 
policy  of  insurance,  issued  by  said  assignor,  the  insured  pro- 
erty  was  burnt,  they  brought  suit  against  the  assignor  on 
said  policy  for  $3,291  74  with  interest  and  costs,  and  ob- 
tained judgment  therefor,  after  the  date  of  the  assignment. 
They  claimed,  that  their  judgment  took  priority  over  the 
other  claims  next  mentioned,  and  should  be  paid  in  full  be- 
cause the  assignment  was  void.  N.  Rogers  &  Co.,  of  the 
city  of  Baltimore,  obtained  a  judgment  against  said  assignor, 
in  Baltimore,  Maryland,  before  the  date  of  assignment,  and 
afterwards  transferred  the  same  to  one  Blanchard.  Blan- 
chard  claimed  that  this  judgment  was  a  liquidated  demand 
and  should  be  paid  pro  rata  with  the  other  claims  here- 
in mentioned.     At  the  date  of  the  assignment,  the  assignor 

owned  and  held  in  the  name  of Walton,  (its  president 

and  one  of  the  assignees,)  forty-four  shares  of  the  capital 
stock  of  the  Georgia  Railroad  and  Banking  Company,  which 
they  assigned  to  said  assignees ;  on  the  day  said  assignment 
was  made,  Robert  Walton,  one  of  the  assignees,  in  the  pres- 
ence of  the.  cashier  of  the  Georgia  Railroad  and  Banking 
Company,  transferred  said  shares  to  said  assignees,  as  such, 
and  the  Georgia  Railroad  and  Banking  Company,  then  and 
there,  issued  and  delivered  to  Robert  Walton,  scrip  in  the 
following  form : 

"  Georgia  Railroad  and  Banking  Company,  No.  6891.  Incorporated, 
1833.     Forty-four  shares. 

"  This  is  to  certify  that  Robert  Walton,  and  William  Walton,  assignees 
of  the  Augusta  Insurance  and  Banking  Company,  are  entitled  to  forty- 
four  shares  in  the  capital  stock  of  the  Georgia  Railroad  and  Banking 
Company,  transferable  only  on  the  books  of  said  Company,  in  person,  or 
by  attorney  duly  authorized. 

"  Witness  the  signature  of  the  President  and  Cashier  at  Augusta,  this 

the  29th  day  of  December,  1866. 

"  JOHN  P.  KING,  President. 
'•J.  Milligax.  Treasurer." 

At  the  date  of  the  assignment  the  assignor  was  indebted 
to  The  Georgia  Railroad  and  Banking  Company,  in  the  sum 
of  $38,284  00 ;  and  the  Georgia  Railroad  and  Banking  Com- 
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pany,  showed  that  it  had  withheld  from  the  assignees,  the 
dividends  declared  on  said  stock,  and  claimed,  that  it  had  a 
lien  on  said  stock  and  dividends,  of  higher  dignity  than  any 
other  liens  in  this  case ;  Miles  G.  Dobbins,  held,  say  $18,- 
000  00  of  the  bank  bills  issued  by  the  assignor  before  its 
suspension  and  assignment,  had  obtained  judgment  on  said 
bills,  since  the  assignment  was  made,  but  now  accepted  the 
assignment  as  valid,  and  wished  it  carried  out,  but  set  up 
that  as  a  bona  fide  bill-holder  of  said  assignor,  he  stood  on  a 
par  in  the  distribution  of  the  assets  as  between  himself  and 
other  bill-holders ;  that  said  judgments  had  no  priority  over 
the  liquidated  demands  against  the  assignor  because  their 
rights  rested  on  their  status  at  the  date  of  the  assignment, 
and  that  McCallie  &  Jones'  judgment  did  not  stand  on  a  par 
with  the  claims  of  the  bill-holders,  because  it  was  an  unli- 
quidated demand  at  the  date  of  the  assignment ;  he  further 
claimed  that  by  said  transfer  of  stock,  the  Georgia  Railroad 
and  Banking  Company  lost  its  lien  on  the  same,  and  finally, 
that  as  a  bill-holder  he  had  a  priority  in  law,  and  should  be 
paid  in  preference  to  any  other  of  said  claims.  The  Court 
charged  the  jury  that  the  bill-holders  had,  in  law,  no  prefer- 
ence over  other  persons.holding  liquidated  demands,  such  as 
promissory  notes,  bills  of  exchange  etc. ;  that  the  claims  of 
McCallie  &  Jones,  and  of  Blanchard,  transferee  of  N.  Rog- 
ers &  Co.,  had  no  priority  as  judgments,  but  should  be  classed 
as  liquidated  demands  and  take  equally  with  the  bill-holders, 
and  that  the  Georgia  Railroad  and  Banking  Company  had 
not  lost  its  lien  on  said  stock  and  dividends,  and  should  be 
paid  out  of  the  proceeds  of  the  same,  in  preference  to  all 
other  demands,  and  the  jury  rendered  a  verdict  and  a  decree 
was  had,  accordingly. 

Dobbins  assigns  each  and  every  of  said  charges  of  the 
Court  as  error. 

Wm.  Dougherty,  (by  the  Reporter,)  for  plaintiff  in  error. 

Wm,  H.  Hull,  Barnes  &  Cummings,  Hooks  &  Cabb, 
d  al}  for  defendants  in  error. 
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Walker,  J. 

The  Augusta  Insurance  and  Banking  Company  being 
unable  to  pay  its  debts,  assigned  all  of  its  property,  real  and 
personal,  to  trustees  who  were  authorized  to  dispose  of  the 
same  "by  dividing  the  entire  net  fund  among  the  creditors 
of  said  company  of  every  sort  and  description,  with  no  other 
preference  than  is  or  may  be  authorized  by  law."  In  direct- 
ing the  order  in  which  the  trustees  should  pay  out  the  funds 
the  Court  decided  that  the  holders  of  the  bills  of  the  Bank? 
by  the  laws  of  Georgia,  have  no  preference  over  other  credit- 
or's liquidated  demands. 

This  ruling  was  excepted  to,  and  the  learned  counsel  for 
plaintiff  in  error  relies  upon  section  1493,  par.  3,  Revised 
Code,  section  1495  and  2494.    Sections  1493  and  1495  are 
placed  under  article  III,  entitled,  "  Forfeiture  of  Bank  char- 
ters and  liability  to  stockholders."     After  specifying  the 
grounds  for  which  a  forfeiture  may  be  declared,  and  provid- 
ing for  the  appointment  of  a  Receiver,  the  Code,  in  section 
1493,  prescribes  the  duties  of  the  Receiver  as  follows :  1st,  to. 
convert  the  property  into  money ;  2d,  to  pay  the  creditors 
pro  rata,  semi-annually ;  3d,  "  to  pay  the  holders  of  the  bills 
before  other  creditors,  if  they  give  notice  of  their  claims 
within  six  months ;"  4th,  to  give  notice  to  said  bill-holders 
and  other  creditors,  by  a  three  months  publication ;  5th,  to 
make  annual  returns  of  receipts  and  disbursements ;  6th,  to 
distribute  the  assets,  after  paying  all  the  debts,  among  the 
stockholders.    This  entire  section  is  prescribing  the  duties  of 
a  Receiver  appointed  by  the  Court  after  the  rendition  of  a 
judgment  forfeiting  the  charter,  and  does  not  apply  to  a  vol- 
untary assignment  for  the  payment  of  all  the  debts  of  the 
Bank.     Section  1494  provides  for  the  Receiver's  compensa- 
tion.    Then  comes  section   1495,   chiefly  relied  upon   by 
counsel  for  plaintiff  in  error.    This  section  provides  that,  "  if 
the  Bank  is  insolvent,  the  order  of  paying  off  the  debts  shall 
be  the  same  as  is  prescribed  in  cases  of  administration,  to  the 
extent  applicable,  except  where  special  preference  or  post- 
ponement is  given  by  law."    "  If  the  Bank  is  insolvent.' 
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What  Bank  is  here  referred  to  ?    Most  clearly  such  as  the 
preceding  sections  had  been  speaking  of,  namely  a  Bank 
whose  charter  had  been  forfeited  and  its  assets  placed  in  the 
hands  of  the  officer  of  the  Court.     This  construction  is 
strengthened  by  referring  to  the  three  sections  immediately 
following  this  one;  they  are  all  in  relation  to  matters  con- 
nected with  such  a  Bank.     Not  one  word  is  said  about  an 
"  assignment  by  Banks/'  until  section  1499  is  reached,  and 
this  provides  upon  the  surrender  of  the  charter,  for  an  assign- 
ment "  as  natural  persons  may,  but  it  cannot  thereby  prevent 
such  preference  among  its  creditors  as  the  law  gives.     Taking 
all  the  sections  together,  we  think  that  the  provisions  of  1495, 
and  part  3  of  1493,  apply  to  Banks  alone  whose  charters 
may  have  been  forfeited  and  their  assets  placed  in  the  hands 
of  Receivers.     Such  Banks  may  very  properly  be  recognized 
as  deceased,  and  their  assets  paid  out  in  the  order  prescribed 
in  cases  of  administration.     But  this  case  is  different.     Here 
is  no  forfeiture  and  no  surrender  of  the  charter.     This  is  a 
voluntary  assignment  by  the  Bank  of  all  its  assets  to  be 
divided  "  among  the  creditors  of  said  company  of  every  sort 
and  description,  with  no  other  preference  than  is  or  may 
be  authorized  by  law."     The  assignment  gives  no  preference 
to  any  of  the  creditors.     We  have  shown  that  the  preference 
claimed  by  plaintiff  in  error  as  conferred  by  law  is  inapplica- 
ble to  the  facts  of  this  case.     It  was  not  insisted  that  there 
was  any  other  provision  of  the  law  giving  any  preference,  and 
we  know  of  none  such.     The  rights  of  the  respective  creditors 
must  be  decided  by  the  terms  of  the  deed  of  assignment,  and 
that  is  for  the  creditors  of  said  company  of  every  sort  and 
description.    The  only  error  we  see  in   this  case  was    in 
excluding  the  open  accounts  from  a  participation  in  the  gen- 
eral fund ;  but  this  ruling  is  not  excepted  to,  and  it  was  in 
favor  of  the  party  complaining  here.    As  we  hold  that  all 
the  creditors  of  the  company  were  entitled  to  share  in  the 
distribution,  it  is  unnecessary  to  determine  whether  the  claims 
of  McCallie  &  Jones  and  others  were  liquidated  demands  or 
not. 
2.  Another  question  made  in  this  record  is,  whether  "  The 
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Georgia  Railroad  and  Banking  Company,  by  assenting  to 
the  assignment,  lost  its  lien  on  the  forty-four  shares  of  stook 
owned  by  the  Augusta  Insurance  and  Banking  Company  ?" 
It  could  not  be  denied  that  the  Georgia  Railroad  Bank,  by 
law,  was  entitled  to  a  lien  on  this  stock  for  the  debts  due  by 
the  owner  of  it,  the  Augusta  Insurance  and  Banking  Com- 
pany. Prin.  Dig.,  358.  Pamph.  Acts,  1840,  p.  25.  Acts, 
1843,  p.  20.  This  is  admitted,  but  it  is  insisted  that  the 
Georgia  Railroad  Bank  assented  to  the  transfer  of  the  stock 
to  the  assignees,  and  thereby  lost  its  lien ;  and  authorities  are 
cited  showing  that  when  a  party  voluntarily  parts  with  the 
possession  of  the  property  upon  which  the  lien  has  attached 
he  is  divested  of  his  lien.  We  have  no  fault  to  find  with 
this  as  a  general  proposition ;  the  question  is,  as  to  its  appli- 
cation to  the  facts  of  this  case.  Here  was  a  general  assign- 
ment for  the  benefit  of  all  the  creditors,  "  with  no  other  pre- 
ference than  is,  or  may  be,  authorized  by  law."  To  this  the 
Georgia  Railroad  Bank  assented.  One  of  the  preferences 
authorized  by  law,  was  a  lien  on  the  stock,  for  the  amount 
due  by  the  assignor.  The  error  into  which  the  counsel  fell, 
was  in  considering  this  assignment  as  a  sale  to  a  bona  fide 
purchaser,  without  notice.  The  assignee  of  a  voluntary  as- 
signment, for  the  benefit  of  creditors,  stands  in  no  better  a 
situation  than  the  assignoi.  Neither  he,  nor  the  creditors 
whom  he  represents,  are  purchasers  for  a  valuable  considera- 
tion, without  notice,  as  against  prior  equitable  liens.  Hagg- 
erty  vs.  Palmer,  6  J.  C.  R.,  437.  Knowles  vs.  Lord,  4 
Wharton,  500.    2  Kent's  Com.  532,  (note  c.) 

There  was  no  parting  with  the  possession  of  this  stook,  in 
the  eye  of  the  law.  All  the  Georgia  Railroad  Bank  did,  was 
to  assent  to  the  transfer  from  the  name  of  the  Bank  to  that 
of  its  assignees,  for  the  payment  of  its  debts ;  the  deed  of 
assignment  recognising  such  preferences  as  were  allowed  by 
law.  Most  clearly  this  was  no  such  sale  as  would  defeat  the 
lien  of  the  Georgia  Railroad  Bank,  and  the  Court  did  right 
so  to  hold. 

There  was  no  error  in  permitting  other  creditors  to  come  in 
and  be  made  parties  to  the  proceedings  to  distribute  the  funds 
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in  Court.  In  the  case  of  the  Macon  and  Western  Railroad 
Company  vs.  Parker,  9  Geo.  R.,  378,  this  Court  holds  that 
"  any  creditor  who  has  a  claim  upon  the  fund,  but  who  is  not 
a  nominal  party  to  the  suit,  may  make  himself  a  party  there- 
to in  fact,  by  coming  in  and  presenting  his  claim  under  the 
decree,  and  submitting  himself  to  the  jurisdiction  of  the 
Court,  for  its  settlement  and  adjustment,  upon  the  fund  to  be 
distributed."  This  point  was  not  seriously  urged,  though  it 
was  made  in  the  bill  of  exceptions.  Upon  the  whole  case, 
we  see  no  error  in  the  Court  below. 
Judgment  affirmed. 


The  City  Council  op  Augusta,  plaintiff  in  error,  vs. 
Robert  Walton,  and  Wm.  J.  Walton,  assignees  of 
The  Augusta  Insurance  and  Banking  Company,  d 
al.,  creditors,  defendants  in  error. 

The  City  Council  of  Augusta,  on  the  2nd  daj  of  June,  1865,  passed  an 
Ordinance,  assessing  a  specific  tax  of  one  thousand  dollars  upon  the 
Insurance  and  Banking  Company  of  that  city : 

Held,  that  inasmuch  as  the  general  tax  laws  of  the  State,  had  not  here- 
tofore recognized  an  incorporated  company,  as  taxable  property,  th* 
City  Council  of  Augusta,  did  not  have  the  power,  and  authority,  un- 
der their  charter,  to  assess,  and  collect  said  tax. 

Equity.    Injunction.    Tried  before  Judge  Gibson.    Rich- 
mond Superior  Court,  January  Term,  1867. 


The  Augusta  Insurance  and  Banking  Company,  assi 
to  said  assignees  its  assets  in  trust  to  pay  its  creditors,  "with 
no  other  preference  than  is,  or  may  be,  authorized  by  law.9' 
Under  a  bill  filed  by  the  assignees  to  carry  out  said  assign- 
ment, the  parties  were  at  issue  as  to  the  priorities  allowed  in 
law  as  applicable  to  the  several  claims  against  said  company. 
Among  the  claims,  was  one  on  behalf  of  the  City  Council  of 
Augusta,  of  the  following  character:  On  the  17th  of  April, 
1865,  thto  said  City  Council  passed  a  general  tax  ordinance 
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for  that  year,  directing  certain  taxes  to  be  collected  in  Con- 
federate currency,  in  which  said  Bank  was  taxed  three-fourths 
of  one  per  cent,  on  its  capital  stock.  Before  this  tax  was  col- 
lected, to  wit,  on  the  2nd  of  June,  1865,  Confederate  cur- 
rency had  ceased  to  circulate,  and  said  City  Council  passed 
another  tax  ordinance,  for  the  same  year,  by  which  the  bank- 
ing institutions  in  said  city  were  specifically  taxed  $1,000 
payable  in  United  States  currency. 

This  last  tax  being  unpaid,  said  City  Council,  on  the 
2nd  day  of  April,  1866,  issued  a  ji.  fa.  for  said  $1,000  prin- 
cipal, six  months  interest  thereon,  $100  00  penalty  for  de- 
fault and  $10  00  for  water  tax,  besides  costs;  and  presenting 
this  fi.  fa.  the  City  Council  claimed  the  whole  amount  out  of 
said  assets.  The  said  assignees  in  their  bill  set  up  that  said 
$1,000  00  tax  was  upon  the  franchise  of  the  Bank  and  ille- 
gal, and  prayed  that  the  same  should  not  be  allowed  as  a 
good  claim  upon  said  assets  and  for  injunction  against  that 
part  of  said  ft.  fa, 

After  argument,  the  Chancellor  instructed  the  juryvthat 
all  of  said  fi.  fa.,  except  the  water-tax  and  costs/ was  illegal, 
and  accordingly  by  verdict  and  decree,  the  balance  of  it  was 
enjoined. 

The  City  Council  complains  of  this  decision,  verdict  and 
decree  as  error. 

F.  H.  Miller,  Hook  &  Cabr,  for  plaintiff  in  error. 

Dougherty,  Ganahl,  Barnes  &  Cumming,  W.  H. 
Hull,  for  defendant  in  error. 

Wabner,  C.  J. 

The  question  presented  by  the  record  in  this  case,  for  our 
consideration  and  judgment  is,  whether  the  City  Council  of 
Augusta  had  the  power  and  authority,  under  their  charter, 
to  pass  an  ordinance  to  assess,  and  collect  a  specific  tax  of 
one  thousand  dollars  from  the  Augusta  Insurance  and  Bank- 
ing Company.  On  the  2nd  day  of  June,  1865,  the  City 
Council  of  Augusta  passed  an  ordinance, declaring  that  "there 
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shall  be  levied  a  tax  of  one  thousand  dollars  upon  each  and 
every  incorporated  Bank,  and  Insurance  Company  of  this 
city,  etc."    This  tax,  it  will  be  observed,  is  not  assessed  upon 
the  capital  of  this  incorporated  Insurance  Company,  but  is  a 
specific  tax  assessed  upon  the  company,  without  any  regard 
\    whatever  to  the  amount  of  capital  invested  or  employed  by  it. 
By  their  charter,  the  City  Council  of  Augusta,  are  H  vested 
with  power  and  authority  to  make  such  assessments  on  the  in- 
habitants of  Augusta,  or  those  who  hold  taxable  property 
within  the  same,  for  the  benefit,  convenience,  and  advantage 
of  the  said  city,  as  shall  appear  to  them   expedient."     See 
Frederick  vs.  the  City  Council  of  Augusta,  5th  Georgia  Re- 
ports, 561.    Was  this  Insurance  Company  simply  as  a  corpo- 
ration, taxable  property,  as  heretofore  recognized  by  the  gen- 
eral tax  laws  of  this  State?    In  our  judgment  it  was  not. 
By  the  Act  of  9th   January,  1852,  page  288,  the  Legisla- 
ture have  declared  what  shall  be  deemed  taxable  real  and 
personal  estate.     By  that  Act*  "  personal  estate "  liabl  e  to 
taxation,  shall  include  amongst   other   enumerated   objects, 
"such  portion  of  the  capital  of  incorporated  companies,  liable 
to  taxation  on  their  capital,  as  shall  not  be  invested  in  real 
or  personal  estate."    This  is  a  plain  declaration  of  the  inten- 
tion of  the  legislature,  that  the  capital  of  the  company  should 
be  taxable  property,  and  not  the  company  as  a  corporate  body. 
Our  judgment  therefore  is,  that  the  City  Council  of  Augusta 
had  no  power  or  authority,  under  their  charter,  to  assess  this 
specific  tax  of  one  thousand  dollars  upon  the  Insurance  and 
Banking  Company,  the  same  not  being  taxable  property,  as 
contemplated  by  the  general  .tax  laws  of  the  .State.     Let  the 
judgment  of  the  Court  below  be  affirmed. 
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John  A.  Moore,  plaintiff  in  error,  vs.  Harlan  &  Hol- 

lingswobth,  defendants  in  error. 

In  attachment  cases  it  is  not  important  whether  the  damages  laid  in  the 
declaration  are  greater  than  the  sum  sworn  to  in  the  affidavit,  as  there 
can  be  no  recovery  in  civil  contracts  beyond  the  actual  proven  damage. 

Under  the  Act  of  16th  December,  1866,  a  party  to  the  record  is  not  an 
incomptent  witness  as  against  the  other  party,  a  firm  simply  because 
one  of  the  firm  is  dead ;  to  exclude  him  it  must  appear  that  the  trans- 
action about  which  he  testifies  was  had  with  the  deceased,  and  with  no 
other  living  member  of  the  firm. 

Attachment.  Tried  before  Judge  Gibson.  Richmond 
Superior  Court,  June  Term,  1867. 

Moore  made  a  contract,  in  writing,  with  Harlan  &  Hol- 
lingsworth,  to  build  for  him  a  steamboat.  Conceiving  that 
in  the  pretended  fulfilment  of  this  contract  he  had  been  dam- 
aged, Moore  sued  out  attachment  against  the  firm,  the  mem- 
bers being  non-residents  of  this  State,  in  which  attachment 
only  $5,000  00  was  claimed.  It  was  levied  on  certain  prop- 
erty which  was  replevied  by  bond  and  security. 

When  Moore's  attorneys  filed  a  declaration  on  said  attach- 
ment, they  declared  for  $100,000  00  damages.  The  plea 
was  general  issue  and  set-off.  When  the  cause  was  called 
for  trial  the  defendant's  attorneys  moved  to  strike  out  of  the 
declaration  all  sums  of  damages  claimed  except  the  sum  of 
$5,000  00  claimed  in  the  affidavit  and  attachment.  The 
motion  was  sustained. 

In  the  progress  of  the  trial  Moore  was  offered  as  a  witness 
in  his  own  behalf,  but  because  Hoi  lings  worth  was  as  dead,  the 
Court  held  that  Moore  could  not  testify.  What  evidence 
vrns  offered  or  allowed,  what  Moore  would  have  testified  to, 
-whether  Harlan  made  the  contract  for  his  firm,  or  whether 
Hollingsworth  was  the  member  who  made  it,  or  whether 
jVfoore  treated  with  both,  did  not  appear.  Nothing  else  ap- 
pears except  that  the  verdict  was  for  the  defendants.  The 
errors  assigned  are  the  order  requiring  the  amount  claimed  to 
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#     be  reduced  to  $5,000  00,  and  the  rejection  of  Moore  as  a 
witness. 

Wm.  Schley,  Lallerstadt,  (by  Hook,)  for  plaintiff  in 
error. 

F.  H.  Miller,  for  defendants  in  error. 

Harris,  J. 

There  are  two  assignments  of  error  in  the  bill  of  excep- 
tions, viz : 

1st.  That  the  Judge  below  ordered  the  amount  of  damages 
laid  in  the  declaration  filed  on  the  attachment,  to  be  reduced 
from  $100,000  00  to  $5,000  00,  the  amount  sworn  to  as  the 
amount  of  the  claim  of  plaintiff  in  the  affidavit  which  he 
made,  on  which  the  attachment  issued. 

2nd.  The  exclusion  of  Moore  from  giving  testimony  for 
himself,  because  Hollingsworth,  one  of  the  firm  of  Harlan  & 
Hollingsworth,  was  dead,  and  therefore  Moore  was  incompe- 
tent to  testify  under  exception  to  the  Act  of  1866. 

As  to  the  first  point,  we  deem  it  a  matter  of  no  importance 
whether  the  damages  laid  in  the  declaration  are  beyond  the 
amount  sworn  to  in  the  affidavit  or  not,  as  no  recovery  be- 
yond, in  civil  contracts,  the  actual  damages  sustained  by  proof, 
can  be  recovered.  It  is  difficult  to  perceive  upon  principle, 
.  how,  as  the  case  was  proceeding  between  the  parties  to  the 
contract,  an  objection  could  be  made  at  the  instance  of  a  se- 
curity (no  party  to  the  cause,)  in  a  collateral  matter  growing 
out  of  law  proceedings  to  enforce  plaintiffs  demands.  The 
liability  of  that  security  whenever  he  shall  be  sued,  is  the 
penalty  or  condition  of  his  bond,  and  a  judgment  for  any 
amount  whatever,  however  large  against  the  party,  cannot 
bind  the  security  beyond  his  enaffogment 

The  second  assignment  arises  under  the  Act  of  the  Legis- 
lature of  16th  of  December,  1866.  Pamphlet  Acts  p.  138, 
entitled  an  Act  to  declare  certain  persons  competent  witnesses 
as  in  the  Act  set-out.  See  Code  Sec.  3798.  This  Act  was  de- 
signed to  remove  the  ground  of  exclusion  of  persons  previ- 
ously incompetent  as  witnesses. 


Stai, 


MILLEDGEVILLE,  JUNE  TERM,  1868.      625 

Moore  vs.  Harlan  &  Hollingswortb. 

Parties  to  a  sui{  before  this  Act,  were  incompetent  to  testify 
in  their  own  behalf,  or  in  other  words  could  not,  at  their  own 
volition,  put  themselves  forward  as  witnesses  to  support  their 
suits  or  defences.  This  Act  swept  away  that  incompetency  in 
all  cases  whatever,  except  in  the  special  instances  enumerated. 

Under  the  first  exception,  in  the  following  order,  the  ques- 
tion to  be  decided  here  arises.  "  Where  one  of  the  original 
parties  to  the  contract,  or  cause  of  action,  in  issue  or  on  trial, 
is  dead,  or  is  shown  to  the  Court  to  be  insane,  or  where  an 
executor  or  administrator  is  a  party,  in  any  suit  or  contract 
of  his  testator,  or  intestate,  the  other  party  shall  not  be  ad- 
mitted to  testify  in  his  own  favor." 

In  this  case,  had  there  been  but  two  parties  to  the  con- 
tract, to-wit :  Moore  and  Hollingsworth  ;  the  latter  being 
now  dead,  the  former  could  not  be  a  witness  for  himself.     It 
appeared,  however,  that  the  contract  of  plaintiff  was  with 
two  persons,  who  were  partners,  Harlan  &  Hollingsworth, 
and  that  Harlan  is  alive.    The  enquiry,  in  this  state  of  facts, 
before  deciding  upon  the  question  of  the  competency   of 
Moore,  should  have  been,  with  which  of  the  partners  was  the 
contract,  for  the  building  of  the  steam  boat,  made  ?     If  with 
Hollingsworth  alone,  he  being  dead  at  the  trial,  Moore  would 
have,  then,  been  incompetent ;  but  if  the  contract  was  talked 
over,  and  agreed  upon  with  both,  we  can  perceive  no  reason, 
why  Moore,  in  such  a  case,  would  not  be  competent,  as  a  par- 
ty with  whom  the  negotiation  was  made,  acquainted  with   its  * 
terms,  and  what  transpired,  is  alive,  and  capable  of  being 
examined  as  to  it.     What,  if  it  should  appear  that  the  con- 
tract, in  this  case,  should  have  been  made  with   Harlan,  the 
survivor?    Is  there  any  sound  reason,  then,  looking  to  the 
spirit  of  the  Act  of  the  Legislature,  why  Moore  should   not 
be  a  competent  witness  ?    The  equality  between  parties  to  a 
sait,  contemplated,  would  not  be  violated,  but  enforced,  by 
allowing  him  to  be  a  witness  for  himself,  in  such  a  state  of 
things. 

The  error  of  the  Judge  below,  in  excluding  Moore,  when 
he  did,  consisted  in  this,  that,  upon  the  fact  being  admitted 
that  Hollingsworth,  one  of  the  parties  defendants,  was  dead, 
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without  any  preliminary  investigation  having  been  made  by 
him,  as  to  which  of  the  partners  the  contract  was  made  with, 
assumed  that  it  was  made  with  Hollingsworth,  the  deceased 
partner.  It  occurs  to  us,  that  whenever,  as  in  such  a  case 
as  this,  a  partnership  is  either  plaintiff  or  defendant,  and  one 
of  such  partnership  is  dead,  an  examination  should  be  made, 
when  necessary,  into  the  fact,  with  which  one  of  the  part- 
ners, the  contract  was  made,  or  transaction  occurred.  If  it 
should  turn  out  to  have  been  with  the  living  partner,  the 
adversary  party  to  the  record,  then,  may  be  a  witness. 

The  whole  scope  and  intention  of  the  Act,  was  to  confer 
equal  privileges*  upon  parties  to  suits ;  that  is  to  say,  to  ad- 
mit those  persons  who  made  the  contract,  or  between  whom  a 
transaction  took  place,  to  give  their  respective  versions  of  it, 
in  evidence  to  the  jury,  leaving  the  jury,  as  in  other  cases,  to 
decide  upon  the  credibility  of  the  testimony.  If  this  was 
the  leading  idea  which  this  legislation  sought  to  accomplish, 
how  can  a  construction  of  the  Act  be  maintained,  which  ex- 
cludes a  party  plaintiff  from  his  narrative  of  the  contract  or 
transaction,  the  other  party  and  person,  with  whom  it  was 
actually  made  or  had,  being  alive,  perhaps  in  the  Court 
room? 

The  Act  of  1866,  literally  embraces  only  cases  where  one 
person  is  a  party  plaintiff,  and  one  person  is  a  party  defendant. 
In  a  case,  within  the  strict  letter  of  the  Act,  there  can  be  no 
'  necessity  for  any  preliminary  enquiry,  such  as  we  have  indi- 
cated, for  the  exclusion  of  the  party  living,  to  testify  as  a 
witness, for  himself,  the  other  person  with  whom  the  contract 
was  made,  being  dead,  is  clear ;  bat  we  entertain  the  opinion 
that  the  Act  was  meant  to  include  all  cases,  whatever,  that 
might  arise,  and  to  prescribe  a  general  rule  for  their  govern- 
ment, and,  taking  the  whole  Act  together,  we  feel  that  we 
are  not  only  authorized,  but  that  it  is  our  duty,  to  interpret 
it  literally,  so  as  to  effectuate  the  purposes  of  the  Legisla- 
ture. 

Judgment  reversed. 
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Julia  Ann  Ainsworth,  plaintiff  in  error,  vs.  Wiluam 

Ainswobth,  defendant  in  error. 

When  a  wife  had  sued  her  husband  for  divorce  and  filed  against  him  a 
bill  to  reform  a  marriage  settlement,  under  which  the  property  ac- 
quired by  the  marriage  was  taken  from  the  husband  and  put  into  the 
hands  of  a  Receiver,  and  pending  these  actions  the  husband  prayed  the 
Court  to  allow  him  something  out  of  said  property  for  his  support,  and 
the  wife  objected,  suggesting  reasons  why  such  order  should  not  be 
passed,  and  asked  that  the  same  be  tried  by  a  special  jury,  and  the 
Judge  refused  to  submit  the  matter  to  a  jury,  and  without  hearing  any 
testimony,  made  an  order  on  the  Receiver  for  a  monthly  allowance  for 
the  husband,  he  erred.  He  might  well  have  submitted  the  issues  to  a 
jury ;  at  any  rate  he  should  have  heard  testimony  as  to  the  facts  before 
passing  the  order. 

Equity.  Decided  by  Judge  Underwood.  Heard  Supe- 
rior Court.    November  Terra,  1867. 

m 

The  bill  makes  the  following  case :  George  W.  Garrett 
made  a  will,  making  his  wife  his  executrix,  ordering. his 
debts  paid,  and  leaving  her  to  dispose  of  the  whole  balance 
of  his  estate  at  pleasure  during  her  widowhood,  directing 
that  his  children  be  maintained  and  educated,  and  that  upon 
marrying  or  becoming  of  age,  they  should  take  equal  shares 
of  said  estate,  and  that  should  she  marry,  she  should  have 
one-third  of  his  property  during  life,  remainder  to  the  chil- 
dren, and  the  children  should  have  the  other  two-thirds. 
He  died  leaving  his  widow  and  eight  children.  She  qual- 
ified and  took  possession  of  said  estate,  consisting  of  realty 
worth  say  $3,000  00,  and  personalty  worth  say  $4,800  00. 
With  the  funds  of  the  estate  she  bought  three  negroes. 

She  agreed  to  marry  William  Ainsworth.  It  was  under- 
stood and  agreed  between  them  that  all  the  property  which 
she  had,  or  might  become  entitled  to,  should  be  settled  upon 
her,  as  her  sole  and  separate  property,  to  and  for  her  only 
use  and  benefit,  and  free  from  the  control,  debts  and  liabil- 
ities of  said  Ainsworth,  or  any  future  husband  she  might 
have.  She  trusted  to  Ainsworth  to  write  out  this  agreement. 
He  wrote  out  an  agreement,  stating  that  what  property  she 
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had  was  not  to  be  bound  for  any  of  his  debts  in  anywise 
whatever,  that  his  property  only  should  be  bound  therefor, 
and  ending  thus :  but  if  it  should  turn  out  that  he  was  not 
in  debt,  so  as  not  to  interfere  with  her  property  and  had 
means  to  pay  his  own  debts  and  did  pay  them,  then  their 
marriage  shall  be  as  common  marriages,  "  but  in  no  case 
shall  her  property  that  she  has  at  the  time  of  her  marriage 
(with  him)  be  bound  for  his  debts;  she  makes  this  reserve 
for  the  purpose  of  keeping  her  property  safe  from  his  debts 
should  there  be  any." 

He  read  the  agreement  to  her  and  in  presence  of  the  wit- 
nesses, reading  it  according  to  said  original  understanding, 
and  she  and  he  signed  it  in  the  presence  of  the  witnesses,  on 
the  19th  of  July,  1854,  and  were  on  the  same  day  married. 
In  the  matter  of  this  agreement,  by  fraud  or  mistake  of 
William  Ainsworth,  she  was  deceived,  and  entered  into  a 
contract  different  from  what  she  understood  it  to  be. 

In  1855,  she  had  a  child  by  said  William  Ainsworth. 
Ainsworth  was  a  vagabond  gambler,  horseracer  and  spend- 
thrift ;  he  treated  her  with  personal  violence,  and  accused 
her  of  infidelity  in  the  presence  of  her  children.  She  quit 
him,  and  in  March,  1858,  sued  him  for  a  divorce.  He  often 
threatened  to  sell  her  life  interest  in  said  lands,  or  mortgage 
or  pledge  it  and  raise  money,  and  take  away  the  negroes,  sell 
them  and  never  return ;  he  sold  some  of  the  corn,  fodder,  etc, 
and  a  house,  and  used  the  proceeds ;  he  cleared  land  that 
should  not  have  been  cleared,  tore  away  the  fencing  of  the  farm, 
and  committed  other  acts  of  waste,  etc  She  prayed  for  a  writ 
o(ne  exeat  against  him,  that  he  be  enjoined  from  selling  any  of 
said  realty  or  personalty  or  mortgaging  the  same,  that  all  of 
the  property  be  put  into  the  hands  of  a  Receiver,  to  be  used 
for  the  support  of  herself,  and  that  6aid  marriage  articles  be 
reformed,  so  as  to  conform  to  the  original  understanding  and 
agreement,  and  that  out  of  this  property  she  should  have 
permanent  alimony. 

The  Chancellor,  D.  F.  Hammond,  sanctioned  the  bill, 
injunction  was  ordered,  and  said  property  put  into  the  hands 
of  a  Receiver,  as  prayed  for. 
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In  December,  1858,  the  Chancellor  ordered  the  Receiver  to 
sell  certain  personalty,  and  with  the  proceeds  support  Mrs. 
Ainsworth  and  Ainsworth's  said  son,  for  1859.  In  March, 
1859,  he  further  ordered  the  Receiver  to  allow  her  to  use  the 
plantation  and  such  of  the  personalty  as  was  needed  to  carry 
on  the  farm  for  their  support,  and  sell  the  other  personalty, 
or  to  rent  out  the  lands  and  hire  out  the  negroes,  and  sell 
the  other  personalty  for  the  purpose  of  supporting  them. 
The  ne  exeat  was  dismissed  in  March,  1859,  and  at  that  term 
the  Chancellor  ordered  two  hundred  pounds  of  bacon  and ' 
fifty  dollars  paid  to  Ainsworth  for  his  support.  In  May, 
1859,  he  answered  the  bill. 

By  his  answer,  he  said  that  the  negroes  bought  by  her 
were  bought  with  her  own  money,  that  no  mistake  was  made 
in  said  antenuptial  contract,  but  it  was  just  what  he  and  she 
agreed  it  should  be ;  that  he  had  sufficient  means  to  pay  his 
debts  admitted  to  be  just,  but  was  sued  for  claims  which  he 
denied  owing,  and  it  was  expressly  understood  that  this 
contract  was  made  to  secure  her  against  the  possible  recovery 
in  said  suits,  and  for  no  other  purpose ;  that  he  was  not  a 
gambler  nor  horseraoer  nor  spendthrift,  bad  never  offered  her 
personal  violence,  nor  charged  hev  with  infidelity.  He  ex- 
plained the  charges  of  waste,  and  .contended  that  he  had 
improved  rather  than  injured  the  property.  He  admitted 
that  he  had  offered  to  mortgage  the  property  to  get  security 
or  bail,  (she  having  had  him  put  in  jail  on  said  ne  exeat,)  but 
denied-any  intention  of  selling  the  property,  or  wasting  or 
injuring  the  estate.  He  admitted  the  other  charges  in  the 
bill,  and  held  that  the  property  vested  in  him  by  virtue  of 
said  marriage,  except  that  it  was  not  subject  to  the  said  debts 
created  prior  to  the  marriage. 

So  matters  stood  at.  March  Term,  1867.  Then  a  rule  nisi 
was  granted,  calling  on  the  Receiver  to  show  cause  why  he 
should  not  pay  over  to  Ainsworth  a  part  of  the  proceeds  of 
the  sale  of  said  personalty  for  the  monthly  "support  and 
maintenance"  of  Ainsworth. 

It  appeared  that  at  that  time  the  Receiver  had  on  hand 
$396  42,  out  of  which  he  claimed  $300  00  for  commissions 
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and  services  as  Receiver.  Mrs.  Ainsworth  objected  to  such 
allowance  to  Ainsworth,  upon  the  grounds:  1st.  That  it 
would  violate  said  injunction ;  2d.  Because  Ainsworth  had 
violated  the  injunction  by  selling  some  of  the  property; 
3d.  and  4th.  Because  Ainsworth  had  no  equitable  or  legal 
claim  on  the  property  in  the  hands  of  the  Receiver ;  5th.  Be* 
cause  the  Court  could  not,  by  mere  motion,  dispose  of  this 
matter ;  6th  and  7th.  Because  Ainsworth  could  support  him- 
self, and  had  individual  means  sufficient  for  his  support ;  and 
"  last,  because  all  of  the  property  in  Mrs.  Ainsworth'g  hands, 
and  the  money  held  by  the  Receiver,  was  barely  sufficient  to 
maintain  her  and  her  children.  And  her  solicitors  tendered 
in  evidence  the  whole  record,  and  prayed  that  issue  might  be 
joined,  and  tried  upon  the  matters  set  up  in  said  objections. 
In  this  she  was  joined  by  the  Receiver.  Counsel  for  Ains- 
worth agreed  that  the  whole  record  should  be  so  used  as 
evidence,  and  joined  issue  upon  said  answer.  Complainant's 
solicitors  then  proposed  to  submit  the  issue  to  a  jury.  The 
Court  said  he  would  decide  the  matter.  They  then  proposed 
to  introduce  evidence  before  him  upon  said  issue.  He  said 
he  would  not  try  the  whole  case,  "  but  would  try  to  see  that 
justice  was  done."  He  then  ordered  that  the  Receiver  pay  to 
Ainsworth,  at  once,  $15 .00  per  month,  beginning  at  the  end 
of  the  last  term  of  the  Court,  and  until  further  order  of  the 
Court.  f . 

Plaintiffs  in  error,  say  that  the  Judge  erred  in  refusing  to 
submit  said  issue  to  the  jury,  in  refusing  to  hear  any  evi- 
dence on  the  points  made  in  her  objections,  and  in  allowing 
Ainsworth  any  part  of  said  fund, 

Bingham,  Strickland,  for  plaintiff  in  error. 

W.  F.  Wright,  for  defendant  in  error. 

Harris,  J. 

George  W.  Garrett,  the  first  husband  of  complainant  died, 
leaving  a  will  whereby  she  was  appointed  Executrix.  His 
real  estate  was  estimated  to  be  worth  $3,500  00,  and  his  per- 
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sonal  estate  consisting  of  slaves,  stock  of  cattle,  etc.,  $4,- 
800  00.  He  died  leaving  a  widow  and  eight  minor  children, 
and  placed  by  the  will  the  whole  property,  to  be  disposed  of 
by  her  at  her  pleasure,  during  her  widowhood,  charged  how- 
ever with  the  education  and  maintenance  of  his  children  by 
her,  and,  upon  their  attaining  their  majority  or  marrying, 
they  were  to  draw  out  their  shares.  The  will  further  pro- 
vided, that  if  the  said  Julia  Ann  married,  she  was  restricted 
to  a  life  estate  in  this  property  of  <me-third,  remainder  to  his 
children  by  her.  Subsequent  to  the  death  of  testator,  in  the 
year  1854,  she  intermarried  with  defendant,  Wm.  Ainsworth, 
having  previously  to  said  intermarriage  entered  into  arti- 
cles of  agreement,  in  reference  to  the  property  she  would  be 
entitled  to  under  the  will  of  Garrett,  which  articles  are  now 
the  subject  of  controversy  under  the  bill  pending  at  her  in- 
stance, but  into  the  merits  of  which,  it  is  unnecessary  for  us 
to  enter  for  the  determination  of  the  matters  before  us.  Liv- 
ing unhappily  with  defendant  after  their  'marriage,  and  hav- 
ing a  child  by  him,  she  instituted  suit  for  a  total  divorce  in 
1858,  on  the  grounds  of  cruelty,  etc.  This  suit  is  still  pend- 
ing. The  bill  above  mentioned  to  reform  the  marriage  ar- 
ticles, alledging  fraud  in  Ainsworth  in  drawing  them  and 
procuring  her  assent  to  them,  and  praying  an  injunction  to 
restrain  said  defendant  from  disposing  of,  or  mortgaging  the 
property  brought  into  the  marriage  relation,  and  also,  for  an 
order  placing  the  property  in  the  hands  of  a  Receiver,  with 
direction  that  he  should  apply  the  income  to  the  mainten- 
ance of  her  children  and  herself,  was  filed  after  her  suit  for 
divorce. 

It  does  not  appear  from  the  record  that,  upon  her  mar- 
riage with  Ainsworth,  the  property  in  her  hands  as  execu- 
trix, was  divided,  or  since.  Her  share,  fixed  by  her  last 
marriage  and  limited  to  a  third  for  her  life,  remains  mixed 
up  as  far  as  we  can  percieve,  with  the  property  of  her  chil- 
dren by  Garrett.  Nor  are  we  enabled  to  determine  whether 
the  whole  estate  of  Garrett,  remaining  undisposed  of  by  her, 
vrent  into  the  hands  of  the  Receiver  appointed,  or  not,  or  only 
her  life  estate  in  one-third. 
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From  causes  to  which  it  is  unnecessary  to  advert,  neither 
the  divorce  suit,  nor  the  bill,  has  been  tried ;  both  are  still 
pending.  Interlocutory  orders  appear  to  have  been  made, 
but  as  to  their  regularity  or  propriety,  we  have  nothing  to 
say,  as  no  error  has  been  assigned  in  reference  to  them.  In 
1868,  the  defendant  moved  the  Court  to  make  an  order,  di- 
recting the  Receiver,  in  whose  hands  the  property  had  been 
placed,  to  pay  over  to  him  a  monthly  allowance  thereform  for 
his  support  and  maintenance.  This  application  was  vigo- 
rously resisted  by  Mrs.  Ainsworth,  on  various  grounds,  pre- 
sented in  writing,  amongst  which,  was  an  allegation  that 
Ainsworth  could  support  himself,  and  that  he  had  individual 
property  of  his  own  sufficient  for  that  purpose;  and  further, 
that  all  the  estate  in  the  hands  of  the  Receiver,  was  barely 
sufficient  to  support  herself  and  children,  and  prayed  that  a 
jury  might  be  empannelled  to  enquire  into  the  facts. 

It  does  not  appear  that  the  Judge  examined  any  witnesses 
as  to  the  condition  of  the  property,  its  income,  or  made  any 
inquiries  as  to  the  amount  necessary  to  be  applied  in  that 
quarter,  of  the  state  of  the  actual  wants  of  Mrs.  Ainsworth 
and  children ;  but  it  does  appear  that  he  refused  to  permit 
the  issue  made  by  Mrs.  Ainsworth,  by  her  written  objections 
to  the  written  application  of  Ainsworth,  to  be  tried  by  a 
jury,  as  was  urged  upon  him  by  her  counsel;  and,  it  also  ap- 
pears that  he  did  not  hear  testimony  himself f  in  open  court, 
touching  the  propriety  of  making  any  allowanoe  to  Ains- 
worth, but  passed  an  order  without  due  enquiries,  directing 
the  Receiver  to  pay  out  of  the  income  in  his  hands,  for  the 
support  of  Ainsworth,  $15  00  monthly,  until  the  further 
order  of  the  Court. 

The  record  discloses  the  fact,  that  the  Receiver  had  in  his 
hands  $396  42,  out  of  which,  he  claimed  that  he  was  enti- 
tled to  $300  00  for  commissions  and  services  connected  with 
the  managment  of  the  property  in  his  hands.  If  this  officer 
of  the  Court  was  justly  entitled  to  the  sum  charged  by  him, 
(into  which  claim  the  Court  ought  to  have  required  a  thor- 
ough investigation,)  the  small  sum  of  $96  42  only  was  subject, 
at  the  time,  to  appropriation — to  whom? 
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In  the  face  of  this  claim  of  the  Reoeiver,  which  does  not 
seem  to  have  been  contested  by  any  body,  the  balance  left  in 
his  hands  within  the  fraction  of  a  few  dollars,  is  by  a  dash  of 
the  Judicial  pen,  "tie  volo — sic  jubeo"  directed  to  be  paid  to 
the  support  of  Ainsworth,  (presuming  the  order  to  stand  for 
six  months  or,  from  term  to  term,)  leaving  the  sum  of  $6  42 
for  Mrs.  Ainsworth,  and  her  house  full  of  children ! ! ! 

Let  the  application  be  looked  at  in  another  view : 

The  whole  property  of  Garrett  was  estimated  before  the 
war,  at  $8,300  00;  no  deduction  being  made  for  emancipa- 
tion of  the  slaves,  loss  of  stock,  provisions  or  corn,  or  other 
casualties,  the  result  of  the  war.  Her  share,  under  the  will, 
was  a  life  estate  of  one-third,  say  $2,760  00.  Having  no 
data  by  which  the  income  of  this  share  can  be  accurately  ascer- 
tained, I  will  assume  it,  (and  it  is  a  liberal  estimate,)  to 
equal  the  annual  interest  of  the  latter  sum,  say  $193  64.  If 
this  entire  sum  was  applied  to  her  use,  and  that  of  her  child 
by  Ainsworth,  can  any  one  think  that  enough  for  food,  cloth- 
ing and  education?  Yet  out  of  this  one-third  product  as  in- 
terest, (and  there  is  no  other  property  brought  by  her  into 
the  marriage  relation  than  the  life  estate  in  it,)  we  have  the 
extraordinary  feet  of  an  allowance  to  Ainsworth,  of  $15  00 
per  month,  or  $180  00  per  awnum,  leaving  $13  64  out  of 
the  whole  annual  interest,  for  the  maintenance  of  Mrs.  Aina- 
worth and  child. 

A  calculation  made  in  almost  any  way,  having  direct  ref- 
erence to  either  income  or  interest,  arising  from  the  share 
she  was  entitled  to  under  her  first  husband's  will,  demon- 
strates beyond  all  dispute,  that  the  exercise  of  Judicial 
power,  in  making  the  allowance  to  Ainsworth,  was  not  char- 
acterized by  sound  discretion. 

The  wife  should  have  been,  fibm  all  the  considerations  in- 
volved, the  first  object  of  judicial  care.  She  was  a  suitor 
for  divorce,  and  prima  facie  by  her  bill,  sworn  to,  she  was 
an  injured  person.  The  injunction  had,  at  her  instance 
agjunst  the  husband,  still  was  held  over  him ;  the  order  to 
the  Receiver  to  pay  her  alimony  pendente  Hte>  and  to  provide 
for  conducting  the. litigation,  was  still  of  force. 
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That  the  injunction  was  within  the  control  of  the  Court, 
to  modify  or  remove,  is  undeniable ;  but  it  seems  an  anomo- 
lous  proceeding,  without  precedent,  as  far  as  we  are  advised, 
bj  an  order  on  the  income  in  the  hands  of  the  Receiver,  in 
behalf  of  the  husband,  to  rescind,  virtually,  and  almost 
entirely,  the  alimony  allowed  her,  for  which  end,  chiefly,  the 
property  had  been  placed  in  the  custody  of  a  Receiver — a 
meagre  provision,  at  most — in  lieu  of  the  clear,  legal  right 
she  had  to  an  adequate  support  out  of  the  labor  and  property 
of  defendant. 

It  occurs  to  us,  that  the  Judge  should  have  borne  in  mind, 
when  making  his  order,  that  the  estate  of  Garrett,  in  the 
hands  of  the  widow,  when  married  to  defendant,  had  not 
then,  nor  has  it  since,  been  divided ;  that  her  life-estate,  in 
one-third  of  that  property,  not  having  been  legally  ascer- 
tained, could  not  have  been  reduced  to  possession  by  the 
husband,  in  virtue  of  his  marital  rights.  Standing  thus,  it 
would  seem  that  a  court  of  equity,  instead  of  hearing  a 
troublesome  litigation,  about  the  reformation  of  the  marriage 
articles,  looking  to  the  unquestionable  equity  of  the  wife,  as 
it  appears  upon  the  record  before  us,  to  a  competent  provis- 
ion being  made  for  her,  out  of  her  own  property,  the  hus- 
band being  insolvent,  would  order  a  division,  and  compel  a 
settlement,  of  this  small  life-estate,  upon  Mrs.  Ainsworth. 

The  order,  in  favor  of  the  husband,  out  of  such  a  small  in- 
come, when  possession  of  her  life-estate,  in  the  third  of  the 
property,  by  virtue  of  his  marital  rights,  had  not  been  ob- 
tained, seems  to  be  a  reversal  of  all  legal  principle.    Where  is 
to  be  found  any  principle  that  authorizes  the  support  of  the 
husband  out  of  the  property  of  the  wife,  however  large  it 
may  be  ?    By  law,  her  property  is  exempt  from  the  duty  of 
her  own  maintenance,  and  tnere  is  no  power,  in  any  Court, 
to  subject  it  to  the  maintenance  of  the  husband ;  for  the  ob- 
ligation is  for  the  husband  to  maintain  the  wife,  not  the  wife 
the  husband.    It  is  a  legal  duty,  from  which,  whilst  living 
together,  be  cannot  discharge  himself,    although,  she    may 
have  separate  property  ;  nor  if  they  are  living  apart,  if  the 
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fault  be  not  hers,  and  no  court  can  rightfully  change  this 
universal  rule. 

Assuming  the  property  she  brought  into  the  marriage 
relation  to  have  been  absolutely  his,  still  as  his  control 
of  it  had  been  restrained  by  the  injunction,  and  its  income  ap- 
propriated to  the  support  of  the  wife,  we  cannot  discover  any 
reason  for  the  interference  indirectly  with  the  direction  which 
had  been  given,  unless  the  Judge  may  have  entertained  the 
idea,  that  the  income  was  sufficient  for  the  double  purpose  of 
supporting  both  ;  but  the  testimony  shows  that  he  made  no 
inquiry  into  the  facts,  actually  refused  an  inquiry  into  them, 
and  had,  therefore,  nothing  to  warrant  the  indulgence  of  such 
an  opinion. 

It  is  very  probable  that  the  order  was  granted  under  the 
influence  of  too  keen  a  sensibility,  to  a  miserable  spectacle  of 
suffering  humanity  before  him  as  a  suppliant. 

It  certainly  would  have  been  very  excusable  in  one  thus 
prompted  by  large  benevolence,  to  bestow  from  his  own  purse 
his  charity  ;  but  a  charity  out  of  the  little  pittance  previously 
and  properly  bestowed  on  an  other,  and  which  brings  to  her 
increased  suffering  and  distress,  is  an  indulgence  of  power, 
which  we  think  the  law  neither  allows,  nor  should  allow. 

It  was  alleged,  and  sought  to  be  proved,  that  Ainsworth 
had  some  individual  property  from  the  sale,  of  which  he 
could  have  derived  support.  Why,  instead  of  granting  this 
order,  was  not  the  injunction  removed  as  to  that  individual 
property,  and  thus  permitted  his  immediate  necessities  to  be 
supplied  ? 

In  what  has  been  said,  it  is  not  our  design  either  to  express 
or  intimate  an  opinion,  that  in  an  application  like  that  of 
Ainsworth's,  the  Judge,  because  objections  had  been  filed  pre- 
senting important  issuable  facts,  should  have  caused  an  issue 
to  be  made  up  thereon  and  tried.  It  would  have  been  a  dis- 
creet and  unobjectionable  mode,  to  have  permitted  a  jury  to  find 
the  special  facts  with  which  he  should  be  acquainted,  before 
making  his  judgment ;  but  as  the  application  of  Ainsworth 
was  resisted,  that  resistance  imposed  the  duty  upon  the  Judge, 
of  causing  an  inquiry  by  him  into  the  facts ;  this  should  have 
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been  by  examination  of  witnesses  in  open  Court,  so  as  to  col- 
lect from  the  testimony,  the  elements  for  a  safe  and  proper 
judgment. 

As  the  Judge  neither  permitted  the  jury  to  find  the  facts, 
nor  ascertained  them  himself  by  sworn  witnesses,  the  order 
in  the  case  was  made  in  ignorance  of  facts  which  were  essen- 
tial to  have  been  considered,  and  should  be  rescinded. 

Judgment  reversed. 


Geobge  R.  Hall,  et  al.,  plaintiff?  in  error,  vs.  E.  Lyon, 

et  al.,  defendants  in  error. 

When  sundry  judgments  have  been  obtained  against  a  defendant  for  the 
principal  debt  due,  with  interest  and  cost,  and  the  clerk  of  the  Court 
issued  separate  executions  for  the  costs  dne  in  each  case  "  for  the  use 
of  the  officers  of  Court/1  against  the  defendant,  (the  original  judg- 
ments existing  in  full  force  and  effect,)  and  said  executions  for  the 
costs  were  levied  upon  the  lands  of  the  defendant  therein,  who  had 
previously  sold  the  same  to  the  complainants,  who  were  in  the  posses- 
sion of  the  same,  having  a  growing  crop  thereon,  which  lands,  so  levied 
on,  were  sold  at  sheriff's  sale,  under  said  cost  fi.  fas.f  and  purchased 
by  the  defendant,  who  is  alleged  to  be  insolvent : 

Hdd,  that  said  fi.  fas.  for  costs  were  erroneously  issued  by  the  clerk  of 
the  Court,  but  being  apparently  regular  upon  the  face  thereof,  the 
sheriff  was  not  a  trespasser  in  levying  the  same,  and  that  a  court  of 
equity  has  jurisdiction  according  to  the  allegations  in  complainants' 
bill,  to  restrain,  by  injunction,  the  insolvent  purchaser  of  said  land 
and  growing  crop  thereon,  from  turning  the  complainants  out  of  pos- 
session under  the  sale  made  by  the  sheriff  under  said  cost  executions. 

Equity.    Demurrer.     Decided  by  Judge  Underwood. 
Chambers.    Polk  county,  March,  1868. 

George  R.  Hall,  Edward  M.  Cary  and  George  H.  Ho- 
mans,  on  the  15th  of  January,  1866,  bought  from  James  & 
Ware  a  plantation  in  said  county,  paid  him  therefor  $7,000,, 
and  took  his  warranty  deed  in  fee  simple.  They  took  pos- 
session of  the  same,  and  continue  in  possession.  They  paid 
full  value  for  the  same,  upon  the  assurance,  by  Ware,  that  it 


MILLEDGEVILLE,  JUNE  TEEM,  1868-      637 


Hall  w.  Lyon  ct  al. 


was  subject  to  no  judgment  or  other  lien,  which  they  believed 
was  true.  But  there  were  divers  judgments  against  Ware, 
in  favor  of  twenty-nine  different  plaintiffs,  and  fi.  fui.  there- 
on were  issued  for  the  principal,  interest  and  costs  due  in 
each  case.  While  these  fi.  fas.  were  in  the  clerk's  office,  un- 
satisfied as  to  principal,  interest,  or  costs,  without  any  order 
of  Court  for  the  purpose,  the  clerk  issued  twenty-nine  other 
fi.  fas.  in  favor  of  said  plaintiffs  in  fi.  fa.f  respectively,  for 
the  use  of  the  officers  in  Court,  for  the  costs  only,  the  aggre- 
gate amount  of  the  costs  being  about  $300  00.  And  not- 
withstanding Ware  had  in  his  possession  other  property  suf- 
ficient to  satisfy  said  cost  fi.  fas.,  the  sheriff  levied  them  up- 
on said  plantation,  as  the  property  of  Ware.  The  sheriff 
first  advertised  the  sale  in  "  The  Some  Courier,"  and,  with- 
out giving  any  notice  of  his  intention  to  do  so,  transferred 
said  advertisement  to  "  The  Opinion,"  a  newspaper  published 
in  Atlanta,  Georgia. 

The  plantation  was,  by  the  sheriff,  put  up  at  public  out- 
cry, and  knocked  off  to  Emanuel  Lyon  at  $3,500  00  cash ; 
the  sheriff  having  made  proclamation  before  the  sale  was 
made  that  he  would  sell  the  land  only,  and  not  the  growing 
crop,  in  which  crop  Ware  never  had  any  interest.  Lyon  did 
not  pay  any  part  of  his  bid  for  the  land,  and  the  sheriff  has 
not  made  him  a  deod.  Yet  Lyon  claims  that  the  plantation 
and  the  growing  crop,  and  rents,  issues  and  profits,  since  said 
sale,  are  his,  and  threatens  to  get  the  sheriff  to  turn  them  out 
of  possession  and  put  him  in.  Lyon  is  insolvent,  and  did 
he  get  possession,  could  not  respond  in  damages. 

They  filed*  a  bill  averring  said  facts,  contending  that  said 
pretended  cost  fi.  fas.  were  illegally  issued,  that  the  adver- 
tisement of  the  sale  was  contrary  to  law,  and  that  the  pre- 
tended sale  was  void,  and  prayed  that  the  sheriff  should  be 
enjoined  from  making  a  deed  to  Lyon,  or  putting  him  into 
possession  of  said  premises ;  that  the  officers  of  Court  be  en- 
joined from  further  proceedings  on  said  cost  fi.  fas.  against 
said  land,  and  that  said  cost  fi.  fas.  and  the  pretended  sale 
thereunder  be  declared  void. 

Upon  a  demurrer,  upon  the  grounds  that  there  was  no 
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equity  in  the  bill  and  that  the  remedy  at  law  was  complete, 
the  Chancellor  dismissed  the  bill.  This  decision  is  assigned 
as  error. 

Harvey  &  Scott,  Wright  &  Bro yi.es,  for  plaintiffs  in 
error. 

W.  Aiken,  for  defendants  in  error. 

Warner,  C.  J. 

The  error  complained  of  in  this  case,  is  the  sustaining  of 
the  demurrer  to  the  complainants'  bill,  and  dismissing  the 
same  upon  the  ground,  that  the  complainants  had  an  adequate 
and  complete  remedy  at  law.    The  executions  which  were 
levied  upon  the  land,  and  under  which  the  land  was  sold  by 
the  sheriff,   were  regular  upon  the  face  thereof.     By  the 
3576th  section  of  the  Code,  the  clerks  of  the  several  Courts 
in  which  judgments  shall  be  obtained,  are  authorized  to  issue 
executions  directed  to  all  and  singular  the  sheriffs  of  this 
State  and  their  lawful  deputies,  which  may  be  levied  On  all 
the  estate,  both  real  and  personal  of  the  defendant.     The 
record  discloses  the  fact,  that  sundry  judgments  were  obtained 
against  Ware,  the  defendant,  for  the  principal  debt  due,  as 
well  as  for  the  interest,  and  costs  of  suit.    The  clerk  of  the 
Court,  instead  of  issuing  executions  in  pursuance  of  the  judg- 
ments, erroneously  issued   executions  in   the  name  of  the 
officers  of  Court,  against  the  defendant  for  the  costs  only, 
which  were  directed  to  the  sheriff,  requiring  him  to  make  the 
money  apparently  due  thereon  by  levy  and  sale  of  the  defen- 
dant's property.    The  argument  for  the  defendant  in  error 
is,  that  the  sheriff  in  levying  these  executions,  is  a  trespasser 
and  liable  to  be  sued  at  law  for  damages,  and  that  a  court  of 
equity  will  not  interfere  by  injunction,  to  restrain  a  party 
from  committing  a  mere  act  of  trespass  upon  the  property  of 
another.     In  support  of  this  proposition,  the  cases  of  Anthony 
vs.  Brooks,  5th  Geo.  Rep.,  576 ;  Bethune  vs.  Wilkins  and 
Rutherford  8th  Geo.  Rep.,  118 ;  Sullivan  and  another  va» 
Hearndon,  11th  Geo.  Rep.,  294,  are  cited:    The  question 
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here  is,  was  the  sheriff  a  mere  trespasser  in  levying  these 
executions  under  the  facts  presented  by  this  record.  Although 
these  executions  were  erroneously  issued  by  the  clerk,  the 
same  were  regular  upon  the  face  thereof,  and  the  sheriff  was 
bound  to  execute  the  same  until  set  aside  by  the  judgment  of 
a  Court  of  competent  jurisdiction.     It  may  be  stated  as  a 
general  legal  proposition  in  regard  to  the  liability  of  officers 
executing  process,  that  when  the  process  is  void  upon  the 
face  of  it,  it  will  never  afford  protection  to  the  officer  execut- 
ing it;  but  he  is  liable  to  an  action  as  well  as  the  party 
obtaining  it ;  but  when  the  process  is  apparently  good  and 
regular  on  the  face  of  it,  and  can  be  avoided  only  by  some 
extrinsic  matter,  then,  the  officer  is  excusable,  and  the  party 
only  liable,  for  the  officer  can  judge  only  from  what  is  appa- 
rent on  the  face  of  the  process.     That  the  executions  issued 
.  by  the  clerk  in  favor  of  the  officers  of  Court  against  the 
defendant  for  costs,  were  erroneously  issued  there  can  be  no 
doubt,  for  the  simple  reason  that  there  is  no  judgment  of  the 
Court  which  would  authorize  them  to  be  issued  in  that  form, 
and  they  would  be  set  aside  upon  application  to  the  Court  for 
that  purpose.     But  the  executions  have  not  been  set  aside  by 
the  judgdment  of  the  Court,  so  far  as  the  record  informs  us, 
and  until  that  is  done,  the* sheriff  cannot  be  considered  as  a 
trespasser,  even  by  relation.     1st  Chitty's  Pleading,  187 ;  7th 
Comyn8'  Dig.,  522;  Parsons  vs.  Lloyd;  2nd  Wm.  Black- 
stone's  Rep.,   845;    Chapman   vs.   Dyett,  11th,   Wendell's 
Rep.,  31.     The  result  of  our  judgment  therefore  is,  that  inas- 
much as  the  complainants  have  not  an  adequate  remedy  at 
law  against  the  sheriff  as  a  trespasser  for  damages,  and  the 
complainants  not  being  parties  to  said  executions  so  as  to 
make  an  affidavit  of  illegality  thereto,  the  alleged  purchaser  of 
the   land  being  insolvent,  such  a  case  is  made  by  the  record 
as  entitles  the  complainants  to  an  injunction,  and  that  the 
Court    below   erred  in   sustaining  the  demurrer,   and   dis- 
missing their  bill.     Let  the  judgment  of  the  Court  below  be 
reversed* 
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Sarah  Wyatt,  plaintiff  in  error,  vs.  Allen  W.  Turneb, 

defendant  in  error. 

1.  The  landlord's  lien  on  the  crop  for  advances  made  to  the  tenant,  for 
the  purpose  of  making  the  crop,  mast  be  evidenced  by  a  special  con- 

.    tract  in  writing  ;  a  mere  promissory  note,  without  any  words  expres- 
sive of  a  Contract  for  a  lien,  is  not  such  a  special  contract. 

2.  Whether  this  lien  on  the  crop  is  superior  to  a  judgment  lien  of  older 
date,  quere  ? 

Certiorari.  Lien.  Decided  by  Judge  Speer.  Henry  Su- 
perior Court,  October  Term,  1867. 

By  virtue  of  a  cost  ^i.  fa.  and  two  other  J?,  fas.  vs.  E.  8.  Fer- 
guson, forty-eight  bushels  of  wheat  were  sold,  as  Ferguson's 
property,  and  brought  $76  52.  Turner  was  present  at  the 
sale,  bought  thirty-three  bushels  of  it,  and  after  the  sale,  no- 
tified the  bailiff,  that  at  the  next  term  of  the  Justice's  Court, 
he  would  claim  said  money  by  virtue  of  a  landlord's  lien  on 
Ferguson's  crop. 

When  the  Court  sat,  plaintiff  asked  that  the  money  should 
be  paid  to  said  fi.  fas.  but  Turner  presented  an  affidavit  claim- 
ing such  lien,  and  asked  that  plaintiff  in  fi.  fas.  should  join  is- 
sue upon  his  right  to  said  lien,  and  of  its  priority  to  the  lien  of 
the, judgment,  and  have  that  issue  decided  before  said  money 
was  distributed.  The  Court  required  the  issue  joined  and 
tried.  The  plaintiff  read  the  fi.  fas.,  which  were  founded  on 
judgments  obtained  on  the  28th  of  April,  1866,  and  closed. 

It  was  then  shown  that  Ferguson  was  Turner's  tenant, 
that  Turner  furnished  him  with  provisions  and  money  to 
make  a  crop,  (how  much,  was  not  shown)  but  be  gave  him  his 
note  therefor,  for  $165  00,  due  ldt  of  November,  1867,  and 
agreed  that  Turner  should  have  a  lien  on  his  crop,  to  secure 
him  in  such  advances.  The  date  of  said  note  does  not  appear 
in  the  record,  but  it  appears  that  it  was  taken  about  the  1st 
of  June,  1867.  The  agreement  as  to  this  lien  being  wholly 
in  parol,  the  plaintiff  objected  to  the  testimony.  The  Justice 
overruled  the  objection. 

During  the  argument,  and  before  plaintiff^  atttorney 
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heard  in  conclusion,  the  Justice  decided  that  Turner's  lien  was 
better  than  that  of  the  judgments.  This  he  did  at  that  time, 
because,  as  he  said,  he  thought  the  argument  was  concluded. 
But  he  heard  the  plaintiff's  attorney  in  conclusion,  and  then 
reiterated  his  decision,  and  ordered  the  money  paid  to  Turner 
on  said  note.  The  plaintiff  gave  notice  of  a  certiorari,  and 
wished  the  money  held  by  the  bailiff,  but  the  Justice  order- 
ed the  money  paid  to  Turner,  upon  his  giving  a  bond  to  re- 
fund it.  All  this  occurred  at  the  September  term,  1867  of 
said  Justice's  Court. 

The  certiorari  was  sued  out,  the  grounds  of  complaint  be- 
ing the  admission  of  said  parol  testimony  to  establish  the  lien, 
the  said  decision  of  the  Court,  both  because  it  was  premature 
and  because  it  was  wrong,  and  the  order  requiring  the  money 
paid  to  burner  after  notice  of  the  certiorari,  and  before  his 
note  was  due. 

Judge  Speer  held  that  under  the  Act  of  1866,  Turner's  lien 
was  of  higher  dignity  than  that  of  the  older  judgments,  but 
sustained  the  certiorari,  because  Turner's  claim  had  not  been 
reduced  to  judgment,  saying  that  in  its  present  State  it  could 
not  successfully  compete  with  the  judgments,  but  that  if  it 
were  put  into  judgment  before  said  money  was  paid  out,  then 
it  would  take  the  money  in  preference  to  saidjS.  fas. 

This  decision  is  complained  of  as  erroneous. 

McDaxiel,  Peeples  &  Stewart,  for  plaintiff  in  error, 
J  J.  Floyd,  for  defendant  in  error. 
Walker,  J. 

On  the  15th  Dec.,  1866,  the  General  Assembly  passed  an 
act,  entitled  "An  act  to  give  landlords  a  lien  upon  the  crops 
of  tenants,  for  stock,  farming  utensils  and  provisions  furnished 
such  tenants  for  the  purpose  of  making  their  crops,  and  to 
give  factors  and  merchants  a  lien  upon  the  growing  crops  of 
farmers,  for  provisions  and  commercial  manures  furnished 
them  for  the  purpose  of  making  their  crops. 

"Sec.  I.  Be  it  enacted,  that  from  and  after  the  passage  of 
42 
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this  act,  that  landlords  may  have,  by  special  contract  in  writ- 
ing, a  lien  upon  the  crops  of  their  tenants  for  such  stock, 
farming  utensils  and  provisions  furnished  such  tenants  for 
the  purpose  of  making  their  crops. 

Sec.  II.  That  factors  and  merchants  shall  have  a  lien  up- 
on the  growing  crops  of  farmers  for  provisions  furnished,  and 
commercial  manures  furnished,  upon  such  terms  as  may  be 
agreed  upon  by  the  parties. 

Sec.  III.  That  such  liens  shall  be  enforced  in  the  same 
way  and  manner  that  liens  are  now  enforced  against  steam- 
boats in  this  State. 

Sec  IV.  Repeals  conflicting  laws." 

Acts  1866,  p.  141. 

1.  This  act  authorizes  the  creation  of  a  lien  upon. the  crop 
of  a  teqant  in  favor  of  the  landlord  for  stock,  provisions  etc., 
"by  special  contract  in  writing."  The  Court  below  held,  in 
this  case,  that  where  the  evidence  showed  that  the  landlord 
made  the  advances  to  aid  in  making  the  crops,  and  it  was  un- 
derstood that  a  lien  was  to  be  created  on  the  crop  for  the  ad- 
vances, and  a  promissory  note  was  given  for  the  amount  so 
due,  that  this  gave  the  landlord  such  a  lien  as  contemplated 
by  the  statute;  and  that  the  lien  created  under  the  statute 
upon  the  crop  of  the  tenant  in  favor  of  the  landlord,  was  of 
higher  dignity  than  a  prior  judgment  lien. 

The  note  given  for  the  advances  was  a  simple  promissory 
note,  and  failed  to  show  any  intention  to  create  a  lien  on  the 
crop;  it  was  a* mere  promise  to  pay  so  many  dollars.  This 
was  not  what  the  statute  intended  by  the  words  "special  con- 
tract in  writing."  This  special  contract  may  be  imbraced  in 
a  promissory  note,  but  there  must  be  written  evidence  of  the 
contract  in  order  to  create  such  a  lien.  "Landlords  may  have, 
by  special/contract  in  writing,  a  lien  upon  the  crops  of  their 
tenants,"  are  the  words  of  the  statute.  Such  being  the  stat- 
ute, the  Court  erred  in  holding  that  a  promissory  note,  with- 
out any  special  contract  in  writing  showing  an  intention  to 
create  a  lien,  was  such  a  lien  as  contemplated  by  the  statute. 

This  view  of  the  case  renders  it  unnecessary  to  decide 
whether  the  landlord's  lien  upon  the  tenant's  crop  for  ad- 
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vances  is  of  higher  dignity  than  judgment  liens  of  older  date 
or  not.    Judges  Warner  and  Harris  are  inclined  to  hold  that, 
so  far  as  the  crop  is  concerned,  the  landlord  has  the  higher 
lien.     They  say  it  is  true  the  statute  does  not,  in  express 
terms,  give  this  preference,  yet,  in  looking  to  the  policy  of 
the  act,  as  well  as  to  the  words  of  the  third  section,  they  are 
inclined  to  think  this  the  better  ruling.     The  third  section 
authorizes  these  liens  to  be  enforced  "  in  the  same  way  and 
manner  that  liens  are  now  enforced  against  steamboats  in 
this  State;"  and  the  lien  given  on  steamboats  by  the  Code/ 
section  1968,  to  employees,  etc.,  u  is  of  the  highest  dignity." 
I  am  rather  inclined  to  think  this  is  giving  to  the  statute  a 
meaning  more  enlarged  than  a  fair  construction  of  the  words 
will  warrant.     It  seems  to  me  that  the  words   "  in  the  same 
way  and  manner,"  as  used  in  the  act  of  1866,  refer  to  the 
remedy  alone,  and  do  not  enlarge  the  right.     I  think  if  this 
lien  was  designed  to  override  all  others,  the  statute  would 
have  said  so  in  express  terms.     The  mechanics'  lien   "  shall 
be  superior  in  dignity  and  of  higher  claim  than  any  other  in- 
cumbrance, without  regard  to  date."     Revised  Code,  section 
1959.     The  machinist  "  shall  be  entitled  to  the  same  lien, 
and  may  enforce  such  lien  in  the  same  manner  and  with  like 
benefit,  privileges  and  restrictions  as  those  which  apply  to 
mechanics."     Revised  Code,  sec.  1966.    The  steamboat  lien 
is  "  of  the  highest  dignity."     Mill-wrights  and  builders  of 
gold  machines  have  a  lien   "  of  the  same  dignity"  as  the 
steamboat  lien,  and  may  enforce  it  in  the  same  way.     Revised 
Code,  section  1973.     Stone  cutters  and  marble  companies 
have  a  similar  lien,  which  may  be  enforced  the  same  way. 
Revised  Code,  section  1 974.     These  are  referred  to  as  evidence 
that  the  omission  to  declare,  in  express  terms  in  this  act,  that 
the  landlord's  lien  is  paramount  to  all  others,  was  intentional ; 
and  the  priority  was  not  designed  to  be  given.     These  are 
mere  suggestions,  however.     The  facts  of  this  case  render  a 
decision  of  this  point  unncessary.     The  Court  below  sustained 
the  cetiiorarif  but  ordered  the  money  held  up  until  the  defen- 
dant in  error  could  reduce  his  claim  to  judgment,  and  that 
it  should  then   be  paid  to  him.     This  was  error.    Turner 
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having  no  such  lien'  as  contemplated  by  the  statute,  the  Court 
should  have  ordered  the  money  to  be  paid  to  the  plaintiff  in 
error. 
Judgment  reversed. 


1.  The  Upson  County  Bail  Road  Company,  et  al.  plain- 
tiffs in  error,  vs.  Thomas  S.  Sharman,  et  a/.,  defendants  in 
error. 

2.  The  same  parties  vice  versa. 

When  by  their  charter,  the  Upson  County  Railroad  Company,  had  the 
power  and  authority,  to  lease,  rent,  or  sell  said  railroad,  its  appurten- 
ances, and  franchises  to  any  other  incoporated  railroad  company  of 
this  State,  and  the  President  of  said  Company  issued  a  public  notice, 
inviting  proposals  for  the  sale  of  the  road,  in 'pursuance  of  the  follow* 
ing  resolution  adopted  at  a  meeting  of  the  Stockholders,  to  wit:  "Re- 
solved, that  the  President  and  Directors,  are  hereby  authorized  and  in- 
structed, to  take  such  measures  as  will  enable  the  company  to  wind  up 
the  affairs  of  said  road,  to  the  best  interest  of  the  Stockholders," 
which  public  notice  inviting  proposals  for  the  sale  of  the  road,  is  in  sub- 
stance, as  follows:  "I  therefore  offer  to  receive  proposals  until  the 
first  day  of  September,  next,  for  the  purchase  of  the  entire  road  of  the 
company  with  its  franchises,  rights,  and  privileges,  etc.  I  will  alio 
receive  distinct  proposals  until  the  above  named  day,  for  the  purchase 
of  the  iron  alone,  or  any  part  thereof,  to  be  delivered  at  Barnesvtlle. 
I  will  also  in  like  manner,  receive  distinct  proposals  for  the  road-bed, 
and  all  the  real  estate  of  the  Company,  together  with  the  franchise,  and 
privileges  of  the  company:" 

Held,  upon  a  bill  being  filed  at  the  instance  of  a  portion  of  the  stock- 
holders in  said  company,  to  restrain  the  sale  of  said  road  in  the  man- 
ner proposed  by  the  President  of  the  Company,  as  being  in  violation 
of  their  charter,  that  the  demurrer  to  said  bill,  was  properly  overruled 
by  the  Court  below : 

Held,  also,  that  upon  a  motion  to  dissolve  the  injunction  upon  the  coming 
in  of  the  defendants1  answer,  admitting  the  fact  of  issuing  the  propo- 
sals for  the  sale  of  the  road  as  stated  in  the  record,  which  constitute* 
the  main  ground  of  the  complainants'  equity,  that  the  injunction  ought 
not  to  have  been  dissolved,  and  that  the  Court  below  committed  error 
in  dissolving  the  injunction. 

Equity.  Demurrer.  Motion  to  dissolve  injunction.  De- 
cided by  Judge  Speek.  Upson  Superior  Court  November 
Term,  1867. 
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The  Thomaston  &  Barnesville  Railroad  Company,  was  in- 
corporated on  the  23rd  day  of  December,  1839,  and  author- 
ized to  build  a  railroad  from  Barnesville,  Pike  county  to 
Thomaston,  in  Upson  county.  They  built  the  road,  tapping 
the  Macon  &  Western  Railroad  at  Barnesville.  The  corpo- 
ration was  sued,  and  its  road-beds,  right-of-way,  depot- 
grounds  and  buildings,  were  levied  upon  by  fi.  fas.,  and 
sold  by  the  sheriff  at  Thomaston,  on  the  1st  Tuesday  in  May, 
and  bid  off  by  Thomas  S.  Sharman,  Andrew  J.  White,  and 
others,  and  the  sheriff  by  deed,  conveyed  the  same  to  them. 

Sharman  and  his  associates,  organized  under  the  name  of 
the  Upson  County  Railroad  Company,  and  under  a  charter 
passed  in  December,  1860,  under  that  name,  took  the  place 
of  the  original  corporation.  The  new  corporation  continued 
to  run  and  operate  the  road  till  April,  1865,  when  their  de- 
pot-buildings, etc.,  were  destroyed  by  Federal  soldiers.  Then 
ex  necessitate,  it  ceased  running  the  road.  An  effort  to  raise 
money  from  its  stockholders  to  re-equip  the  road,  proved 
abortive. 

On  the  2nd  of  July,  1867,  at  a  regular  meeting  of  stock- 
holders, they  passed  the  following  resolution : 

"  That,  Whereas,  the  Upson  County  Railroad  Company,  has  proved 
a  failure  thus  far,  and  the  fact  is  demonstrated  that  the  road  can  not 
command  business  sufficient  to  operate  the  road,  therefore  Resolved : 
That  the  President  and  Directors,  are  hereby  authorized  and  instructed, 
to  take  such  measures  as  will  enable  the  Company  to  wind  up  the  affairs 
of  said  road,  to  the  best  interest  of  the  stockholders. " 

Pursuant  to  this  resolution,  the  President  of  the  Company 
published  the  proposal  set  out  in  the  opinion. 

Upon  the  appearance  of  this  proposal,  Sharman,  White 
and  others,  who  owned  stock  in  said  corporation,  but  far  less 
stock  than  that  owned  by  Mustain  and  his  associates,  filed 
their  bill  in  equity,  setting  forth  the  foregoing  (and  other 
matters  not  material  here)  and  that  Mustian  and  his  confed- 
erates had  bought  out  the  stock  of  other  parties,  with  the  un- 
derstanding, that  they  would  equip  the  road  and  operate  the 
same,  but  were  now  combining  and  confederating  to  sell  the 
game  by  piece-meal  and  thus  destroy  it  as  a  road,  to  the  in- 
jury of  the  public  and  of  complainants,  and  that,  by  reason 
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of  their  holding  so  much  stock,  the  complainants  could  not 
by  a  vote  of  the  stockholders  prevent  it. 

They  further  charged  that  while  by  their  charter  they  got 
the  powers,  privileges,  rights  and  immunities  of  the  old  cor- 
poration, the  Legislature  also  gave  the  new  corporation  power 
and  authority  "  to  lease,  rent  or  sell  its  said  railroad,  its  ap- 
purtences  and  franchises,  to  any  other  incorporated  Railroad 
Company  of  this  State,  and  the  incorporated  Company  leas- 
ing, renting  or  buying  the  same,  shall  succeed  to  all  the 
rights,  privileges  and  immunities,  to  which  the  said  Upson 
County  Railroad  are  entitled  under  this  Act,  and  no  more/' 
and  contended  that,  having  accepted  this  charter,  they  could 
not  legally  sell  the  railroad  otherwise  than  as  a  railroad  in 
its  entirety,  and  to  another  incorporated  Railroad  Company 
in  this  State.  They  prayed  that  the  corporation,  Mustian 
and  his  confederates  should  be  enjoined  from  selling  said  rail- 
road, except  to  such  purchaser  as  will  equip  and  run  the 
same,  and  to  enjoin  them  absolutely  from  selling  the  iron, 
etc.,  apart  from  the  road. 

The  bill  was  sanctioned  and  injunction  as  prayed  for,- was 
issued  and  served.  The  corporation  and  other  defendants  de- 
murred to  the  bill  on  the  grounds:  "That  the  complainants 
misjoin  theif  claim  for  relief  with  the  claims  of  the  public, 
which  respective  claims  in  this  ground  mentioned,  are  sep- 
arate and.  distinct  in  interest  and  in  their  nature  from  each 
other ;  that  said  bill  shows  that  complainants  seek  thereby,  a 
decree  to  enforce  the  obligation  which  the  Upson  County 
Railroad  Company  is  therein  stated  to  owe  to  the  public,  and 
the  public  in  whose  behalf  said  decree  is  sought,  is  not  a 
party  to  said  bill;  and  lastly,  that  there  is  no  equity  in  said 
bill,  the  complainants  not  therein  and  thereby,  making  a 
case  entitling  them  in  law  to  the  relief  prayed  for. 

Upon  argument  had,  the  Court  overruled  the  demurrer, 
and  the  corporation,  etc.,  excepted  and  assigned  that  ruling 
as  error.  That  made  said  case,  No.  1.  Said  bill  with  what 
follows,  made  said  case  No.  2. 

The  defendants  answered  the  bill,  not  denying  any  of  said 
allegations,  except  that  the  damage  done  by  the  Federal  offi- 
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cers,  was  the  cause  of  said  road  stopping.  They  said  it  was 
stopped  because  it  was  impossible  to  run  it  profitably,  and 
gave  a  history  of  their  abortive  efforts  to  make  it  profitable, 
and  they  denied  that  they  bought  stock  with  any  understand- 
ing that  they  would  run  the  road.  They  admitted  the  pas- 
sage of  the  resolution,  but  averred  that  their  motives  were 
fair,  and  that  they  intended  to  close  up  the  business  of  the 
corporation  and  surrender  the  franchise  to  the  State,  and  that 
said  offer  to  receive  proposals  for  purchase  was  not  intended 
to  bind  the  company  to  make  any  sale,  but  only  to  ascertain 
what  could  be  procured  on  various. propositions  from  pur- 
chasers of  the  property  as  a  whole  and  in  distinct  parts,  so 
that  the  company  would  be  enabled  to  decide  intelligently, 
when  it  came  to  pass  finally  upon  the  subject  of  winding  up 
the  affairs  of  the  Company.  In  short,  they  contended  that 
the  public  granted  this  franchise  for  the  benefit  of  the  cor- 
porators and  their  successors  alone,  and  that  a  majority  of  such 
stockholders  might  at  any  time,  and  in  any  way,  sell  said 
property,  except  the  franchise,  and  that  the  quoted  portion  of 
the  charter  was  only  intended  to  give  certain  rights  to  any 
incorporated  railroad  company  which  should  purchase  this 
property,  and  was  not  a  limitation  on  the  owners  in  their 
disposition  of  all  the  property  except  the  franchise.  The 
fraud  charged  was  denied,  and  combination,  etc.,  was  charged 
back  on  complainants.  The  balance  of  the  answer  being  to 
parts  of  the  bill  not  reported,  are  not  material. 

Upon  the  coming  in  of  this  answer,  a  motion  was  made  to 
dissolve  the  injunction.  At  the  hearing,  complainant's  solic- 
itors introduced  and  read  the  report  of  A.  J;  White,  the  for- 
mer  President  of  the  Upson  County  Railroad  Company,  made 
to  the  stockholders,  on  the  1st  July,  1861.  It  contained 
nothing  relevant  to  the  law  points  herein  decided.  The 
Chancellor  dissolved  the  injunction,  and  this  is  assigned,  by 
Sharman  and  his  associates  as  error. 

Peeples  &  Cabaniss,  for  complainants. 

B.  Hill,  Smith  &  Alexander,  for  defendants. 
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Warnjsb,  C.  J. 

Whatever  may  be  the  rights  and  equities  of  the  respective 
parties  to  this  bill,  upon  the  final  hearing  of  the  cause,  it 
would  be  premature  for  this  Court  now  to  decide.  There  are 
two  errors  assigned  to  the  judgment  of  the  Court  below : 
First,  in  overruling  the  demurrer  to  the  complainants9  bill. 
Second,  in  dissolving  the  injunction  upon  the  filing  of  the 
answers  of  the  defendants.  Was  the  demurrer  to  the  com- 
plainants' bill  properly  overruled  ?  The  complainants  are 
stockholders  in  the  Upson  County  Railroad  Company,  and 
therefore,  have  an  interest  in  it.  By  the  4th  section  of  the 
Act  of  1860,  it  is  declared,  "That  the  said  Upson  Railroad 
Company  shall  have  power,  and  they  are  hereby  authorized 
to  lease,  rent,  or  sell  its  said  railroad,  its  appurtenances  and 
franchises,  to  any  other  incorporated  railroad  company  of 
this  State,  and  the  incorporated  company  leasing,  renting,  or 
buying  the  same,  shall  succeed  to  all  the  rights,  privileges 
and  immunities  to  which  the  said  Upson  County  Railroad 
Company  are  entitled  under  this  act,  and  no  more."  See 
Acts,  1860,  page  200.  It  will  be  perceived  that  by  this 
section  of  the  charter  the  Company  are  limited  in  leasing, 
renting,  or  selling  the  road,  its  appurtenances  and  franchises, 
to  some  other  "  incorporated  Railroad  Company  in  this  State.79 
The  main  ground  of  equity  alleged  and  set  forth  in  the 
complainants'  bill  is,  that  the  Company,  through  its  Presi- 
dent, have  invited  proposals  for  the  purchase  of  the  entire 
road  of  the  Company,  with  its  franchises,  rights  and  privi- 
leges, and  also  distinct  proposals  for  the  purchase  of  the  iron 
alone,  or  any  part  of  it,  to  be  delivered  at  Barnesville.  The 
proposals  made  by  the  President  of  the  Road  for  the  purchase 
thereof,  is  attached  to  the  complainants'  bill  as  an  exhibit, 
and  is  as  follows : 

"  The  Upson  Railroad  Company :  The  stockholders  of  said  Company, 
at  a  meeting  held  on  the  2d  day  of  July,  1867,  having  authorized  and 
required  the  President  and  Directors  of  the  Company  to  take  such  meas- 
ures as  they  might  deem  best  to  wind  up  the  affairs  of  the  Company  for 
the  benefit  of  the  stockholders,  and  the  Directors  of  the  Company  having,  * 
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in  obedience  to  said  resolution,  required  the  undersigned  President  of 
said  Company  to  open  a  correspondence  with  such  persons  as  he  may 
deem  advisable  for  the  sale  of  the  Road  of  the  Company,  with  all  its 
effects,  both  real  and  personal,  I  therefore  offer  to  receive  proposals 
until  the  first  day  of  September  next,  for  the  purchase  of  the  entire  Road 
of  the  Company,  with  its  franchises,  rights  and  privileges,  and  one  loco- 
motive, a  lot  of  old  wheels,  and  scrap  iron.  The  Road  extends  from 
Thomaston  to  Barnesville,  on  the  Macon  and  Western  Railroad,  a  dis- 
tance of  sixteen  and  six-tenths  miles,  and  is  laid  for  about  six  miles  with 
.ron  of  the  T  and  U  patterns,  and  the  remainder  of  the  distance  with  an 
excellent  flange  bar,  as  good  as  new.  I  will  also  receive  distinct  pro- 
posals until  the  above  named  day,  for  the  purchase  of  the  iron  alone,  or 
any  part  thereof,  to  be  delivered  at  Barnesville.  I  will  also,  in  like 
manner,  receive  distinct  proposals  for  the  road-bed,  and  all  the  real 
estate  of  the  Company,  together  with  the  franchises  and  privileges  of  the 
Company.  Bidders  will  address  me  at  Columbus,  Georgia,  or  Dr.  E.  A. 
Flewellen,  Secretary  of  the  Company,  at  Thomaston,  Georgia. 

J.  L.  Mustian, 
President  Upson  County  Railroad  Company." 

This  proposed  sale  of  the  road,  as  well  as  the  proposal  to 
sell  the  iron  separately,  is  alleged  by  the  complainants,  in 
their  bill,  to  be  in  violation  of  the  charter,  and  a  fraud  upon 
their  rights  as  stockholders  in  said  Company.  The  resolu- 
tion under  whioh  the  proposal  for  the  sale  of  the  road  and 
iron  is  made,  does  not  require  the  President  of  the  Company 
to  open  a  correspondence  with  "  any  other  incorporated  Rail- 
road Company  of  this  State,"  as  the  charter  requires,  but 
"  with  such  persons  as  he  may  deem  advisable  for  the  sale  of 
the  road."  This  proposition  to  sell  the  road  in  the  manner 
stated,  either  in  detached  portions  thereof,  or  the  iron  sepa- 
rately! was,  in  our  judgment,  a  violation  of  the  charter,  and 
when  coupled  with  the  other  allegations  in  the  bill,  (which 
the  demurrer  admits  to  be  true,)  furnished  a  sufficient 
ground  for  the  equitable  jurisdiction  of  the  Court  to  restrain, 
by  injunction,  the  proposed  sale  of  the  road,  as  well  as  the 
sale  of  the  iron  attached  thereto.  There  was  no  error  in  the 
judgment  of  the  Court  below,  in  overruling  the  demurrer  to 
the  complainants'  bill. 

Ab  it  regards  the  motion  to  dissolve  the  injunction  upon 
the  filing  the  defendants'  answers,  it  will  be  remarked  that 
the  main  ground  of  the  complainants'  equity  is  the  proposal 
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'to  sell  the  road  in  the  manner  stated,  in  violation  of  the  4th 
section  of  the  charter  of  the  company.  The  proposition  to 
sell  the  road  as  charged,  is  admitted  by  the  defendant ;  that 
is  to  sqy,  the  proposals,  as  charged,  for  the  sale  of  the  rood 
and  iron,  were  made  by  the  President  of  the  Company ;  but 
the  answers  seek  to  explain  and  avoid  the  effect  thereof,  by 
stating  what  was  the  intention  of  defendants  in  advertising 
said  proposals  for  the  sale  of  the  road  and  iron.  The  con- 
tinuance or  dissolution  of  an  injunction,  after  the  coming  in 
of  the  answer,  depends  upon  the  sound  discretion  of  the  Court, 
according  to  the  nature  and  circumstances  of  the  case.  If  the 
answer  is  not  full  and  satisfactory  as  to  any  one  of  the  grounds 
of  equity  set  up  in  the  bill,  or  is  deficient  in  frankness,  can- 
dor or  precision,  or  is  illusory,  the  injunction  will  be  contin- 
ued until  the  hearing.  Swift  vs.  Swift,  13  Geo.  R.,  141. 
Horn  vs.  Thomas,  it)  Geo.  R.,  270.  Thomas  vs.*  Horn, 
24  Geo.  R.,  481.  One  of  the  main  grounds  upon  which  the 
equity  of  the  complainants'  bill  is  based  for  an  injunction, 
not  being  denied  by  the  defendants'  answers,  the  Court  below 
erred,  in  our  judgment,  in  dissolving  the  injunction.  Let 
the  judgment  of  the  Court  below  be  reversed  upon  this  last 
ground  of  error  assigned  in  the  record.    . 


Wm.  Gleaton,  plaintiff  in  error,  vs.  Mary  A.  Gleaton, 

defendant  in  error. 

After  one  has  rented  land  from  another,  she  cannot,  while  in  possession, 
set  np  title  as  against  her  landlord.  ' 

Although  one  defends  as  administratrix,  when  it  appears  to  the  Court 
that  she  is  individually  the  real  party,  and  that  the  transaction  about 
which  testimony  is  required  was  with  her  personally,  the  plaintiff  cam 
testify  in  his  own  behalf,  under  the  act  of  16th  of  December,  1866. 

Proceeding  against  tenant  holding   over.    Tried  before 
Judge  Speer.    Newton  Superior  Court,  March  Term,  1868. 

On  the  9th  of  January,  1867,  William  Gleaton  sued  oat  a 
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warrant  against  Mary  A.  Gleaton,  as  his  tenant  in  possession, 
averring  that  her  term  had  expired,  and  she  refused  to  give 
him  possession  of  the  premises. 

She  made  a  counter  affidavit,  denying  that  she  held  said 
premises  under  him,  (or  under  any  one  holding  under  him,) 
by  rent  or  lease,  and  setting  up  in  her  affidavit  that  she  held 
the  same  as  administratrix  of  Win  H.  Gleaton,  deceased. 
The  sheriff  returned  the  papers  to  Court,  and  this  issue,  thus 
made,  was  tried.  The  plaintiff  read  in  evidence  a  deed  made 
on  the  11th  of  October,  1854,  from  Simeon  Thompson,  con- 
veying said  premises  to  the  plaintiff.  Plaintiff  had  been  ex- 
amined by  Commission,  to  which  was  attached  the  originals 
of  three  rent  notes  made  by  Mary  A.  Gleaton,  and  payable  to 
plaintiff  for  $50  00,  $107  00  and  $200  000,  respectively, 
dated  the  26th  of  December,  1862,  the  4th  of  March,  1864, 
and  the  4th  of  March,  1865,  respectively,  in  the  order  sta- 
ted, each  due  on  the  25th  of  December  next  after  its  date,  and 
each  expressing  that  its  consideration  was  the  rent  of  the  said 
premises,  whereon  Mary  A.  Gleaton  then  resided.  His  an- 
swers  were  offered  to  show  that  defendant  made  and  delivered 
to  him  said  notes,  that  she  was  his  tenant,  occupying  said 
premises  during  1863,  1864  and  1865,  that  her  term  had 
expired,  and  that  upon  demand  made  by  him,  she  had  refused 
to  give  to  him  the  possession  of  said  premises.  The  defen- 
dant, contending  that  the  real  defendant  in  the  cause  was  Mrs. 
Gleaton,  in  her  capacity  as  administratrix  of  her  deceased 
husband,  Wm.  H.  Gleaton,  and  not  as  an  individual,  objected 
to  the  reading  of  said  answers  to  the  jury,  and  the  objection 
was  sustained. 

Defendant's  father  was  examined  to  prove  the  signature  of 
said  notes.  He  did  not  know  her  handwriting.  While  on 
the  stand,  he  testified  that  plaintiff  gave  the  premises  in  dis- 
pute to  said  deceased,  that  deceased  lived  there  two  years  be- 
fore he  married,  and  that  defendant  had  lived  there  ever  since 
the  marriage.  Plaintiff  then  examined  the  defendant,  who 
said  she  signed  sftid  notes.  She  also  testified  that  she  married 
deceased  eight  years  ago,  that  he  had  lived  on  the  premises  in 
dispute  two  years  before  their  marriage,  and  that  she  had 
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lived  there  ever  since  the  marriage ;  that  she  had  heard  plain- 
tiff's wife  say  that  plaintiff  had  given  said  premises  to  her 
husband!  and  plaintiff,  hearing  the  remark,  said  "yes,"  etc.; 
that  her  husband  had  a  negro  woman  on  the  place,  who  left 
the  day  they  were  married ;  and  that  he  also  had  a  negro 
woman  there  whom  he  hired  from  plaintiff,  and  that  de- 
ceased died  in  1862.  Plaintiff  then  read  said  notes  to  the 
jury,  and  again  offered  his  interrogatories  for  the  purpose  of 
proving  the  demand  and  refusal,  etc.,  and  that  he  had  never 
parted  with  the  title  of  the  land.  The  objection  was  renewed 
and  again  sustained. 

Mrs.  Gleaton  was  re-examined,  and  testified  that  after 
1865,  and  before  this  suit  was  commenced,  the  demand  was 
made  both  by  plaintiff  and  by  his  son,  James,  (each  claiming 
title  in  himself,)  and  that  she  refused  to  give  possession  to 
either  of  them.     Plaintiff  closed. 

Several  witnesses  were  examined,  who  detailed  conversa- 
tions with  plaintiff,  and  acts  going  to  show  the  gift  to  said 
Wm.  H.,  and  one  said,  plaintiff  said  he  had  given  said  prem- 
ises to  his  son  Wm.  H.,  and  gave  as  a  reason  for  buying  an- 
other tract  of  land  that  he  wished  it  for  another  son,  in  order 
to  give  him  as  much  as  he  had  given  said  William  H.  This 
was  objected  to  because  William  EL  was  not  a  party,  because 
the  contract  for  rent  was  made  with  defendant  after  the  death 
of  William  H.,  and  she  could  not  deny  plaintiff's  title,  be- 
cause title  to  lands  could  be  conveyed  only  by  writing,  and 
because  what  plaintiff  had  given  his  other  children  was  ir- 
relevant.    These  objections  were  overruled. 

Defendant  then  offered  to  read  in  evidence  the  note  given 
by  William  H.  to  plaintiff  for  the  hire  of  said  negro  woman. 
It  was  objected  to,  as  irrelevant ;  the  objection  was  overruled, 
and  the  note  was  read  to  the  jury.  It  was  dated  24th  March, 
1862,  and  was  a  promise  to  pay  plaintiff,  or  bearer,  $100  00 
"for  hire  of  Jim,"  on  the  25th  of  December,  1862. 

Defendant  then  read  in  evidence  letters  of  administration 
to  Mary  A.  Gleaton,  defendant,  on  the  estate  of  William  H. 
Gleaton,  deceased.  They  were  dated  7th  January,  1867. 
They  were  objected  to  as  irrelevant,  but  the  objection  was 
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overruled.  After  argument  had,  the  Court  charged  the  jury, 
amongst  other  things,  as  follows :  "  It  is  not  universally  true, 
as  contended  for  by  plaintiff's  counsel,  that  title  to  real  estate 
in  Georgia  can  only  be  evidenced  by  writing;  There  may  be 
other  evidence  of  title  as  conclusive  as  that  which  is  signed, 
sealed  and  delivered.  For  instance,  the  exclusive  possession 
by  a  child  of  lands  belonging  originally  to  a  father,  without 
payment  of  rent  for  the  space  of  seven  years,  shall  create 
conclusive  presumption  of  a  gift,  and  convey  title  to  the 
child,  unless  there  is  evidence  of  a  loan,  or  of  a  claim  of 
dominion  by  the  father,  acknowledged  by  the  child,  or  a 
disclaimer  of  title  on  the  part  of  the  child. 

But  the  question  before  you  is  not  one  of  title:  The  plain- 
tiff claims  that  he  is  the  landlord  or  proprietor  of  the  prem- 
ises in  dispute,  that  the  defendant  is  his  tenant,  that  the 
term  of  rent  has  expired,  and  that  he  has  demanded  the 
premises,  and  she  refuses  to  surrender.  If  you  believe,  from 
the  evidence,  that  defendant  is  the  tenant  of  plaintiff,  then 
she  can  not  deny  his  title  as  landlord,  no  matter  how  iqi per- 
fect it  may  be,  while  she  remains  in  possession.  If  she  is  his 
tenant  under  a  contract  for  rent,  and  the  term  has  expired, 
and  possession  has  been  demanded,  then  plaintiff  is  entitled 
to  recover.  But  if  the  respondent,  while  claiming  title  to 
the  premises,  has  been  induced  to  attorn  to  the  plaintiff  by 
his  misrepresentations,  and  gave  her  notes  for  rent  in  ignor- 
ance of  her  rights,  a  tenancy  thus  created  is  not  binding  upon 
her,  and  she  may  defend  her  possession  by  showing  she  holds 
otherwise  than  as  a  tenant." 

The  verdict  was  for  the  defendant. 

A  new  trial  was  moved  for,  upon  the  grounds  that  the 
Court  erred,  1st.  In  rejecting  plaintiff's  answers  to  the  inter- 
rogatories. 2d.  In  allowing  the  evidence  of  plaintiff's  decla- 
rations that  he  had  given  the  premises  to  his  son,  William 
H.  Gleaton.  3d.  In  allowing  the  evidence  of  plaintiff's  gifts 
to  his  other  children/  4th.  In  allowing  the  note  for  negro 
hire  read.  5th.  In  permitting  the  tenant  to  deny  plaintiff^ 
title,  and  set  up  adverse  title,  without  giving  up  possession 
to  him.     6th.  In  his  charge  as  to  defendant  being  induced 
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by  misrepresentations  to  attorn  to  him,  the  same  being  hypo- 
thetical. 7th  and  8th.  Because  the  verdict  is  contrary  to 
law  and  the  evidence,  etc.,  etc. 

The  motion  was  overruled,  and  a  new  trial  refused. 

The  assignment  of  errors  is  the  same  as  set  forth  in  the 
motion  for  new  trial. 

J.  J.  Floyd,  for  plaintiff  in  error. 

Clark  &  Pace,  (by  the  Reporter,)  for  defendant  in  error. 

Harris,  J. 

The  defendant,  Mary  Ann  Gleaton,  had  rented  for  several 
successive  years  a  body  of  land  of  the  plaintiff,  and  had 
given,  annually,  her  notes  for  the  rent,  until,  for  the  last 
year  of  her  occupancy,  she  failed  to  give  her  note.  Upon 
the  expiratioq  of  the  year,  failing  to  pay,  and  holding  over, 
William  Gleaton,  her  landlord,  instituted  a  legal  proceeding 
to  obtain  possession,  when  she  set  up,  as  an  answer  to  his 
demand,  that  the  right  and  title,  as  also  the  possession  of  the 
land,  was  in  her  deceased  husband  at  the  time  of  his  death, 
and  that  the  plaintiff,  having  acquired  possession  of  the  land 
deceptively,  she  had  been  misled  by  the  artifice  of  plaintiff, 
so  as  to  rent  the  land  from  him,  and  into  an  admission  of  his 
right  of  possession.  The  principle  upon  which  such  a  de- 
fence to  such  a  proceeding  is  denied,  is  too  old  and  familiar 
to  need  repeating.  If  she  has  been  wronged  by  the  plaintiff, 
the  law  will  furnish  her  a  remedy ;  but  it  does  not  allow  a 
trial  of  title,  as  she  sought,  to  be  had  in  a  collateral  proceed- 
ing— a  proceeding  involving  only  the  right  of  possession. 

By  the  affidavit  interposed  by  her,  and  signed  as  adminis- 
tratrix, the  impression  seems  to  have  been  made  upon  the 
Judge  below,  that  the  contract  of  rent  had  been  made  with 
her  deceased  husband,  and,  consequently,  he  excluded  Wm. 
Gleaton,  when  he  offered  himself,  from  testifying,  as  ?n- 
competent,  under  the  Act  of  1866,  but  when,  in  the  progress 
of  the  case,  it  became  apparent  that  the  contract  of  rent  had 
been  made  with  her,  it  was  error  in  the  Court  any  longer  to 
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refuse,  as  he  did,  to  allow  plaintiff  to  testify.  A  preliminary 
investigation,  made  by  the  Court,  in  advance  of  any  decision 
as  to  the  competency  of  a  party  to  testify,  will  be  found 
the  effectual  preventive  against  such  errors  as  those  com- 
plained of. 

Judgment  reversed. 


Ariosto  Harrup,  administrator  de  bonis  mm  of  Thomas 
M.  Harrup,  et  al.f  plaintiffs  in  error,  w.  Sarah  Wins* 
let,  et  al.,  defendants  in  error. 

A  testator,  by  his  will,  appointed  J.  M.  H.  as  his  executor,  and  devised 
to  him  certain  real  estate  forever,  provided  he  would  Bupport  certain 
female  members  of  testator's  family;  and,  subsequently,  the  executor 
was  removed,  and  an  administrator,  with  the  will  annexed,  appointed 
in  his  stead.  Upon  a  bill  filed  by  the  cestui  que  trust,  alleging  that  the 
administrator  failed  to  support  them  according  to  the  terms  of  the  will, 
and  alleging,  also,  that  the  administrator,  and  his  sureties  on  his  ad- 
ministration bond  were  insolvent,  the  Court  appointed  a  Receiver  to 
take  charge  of  the  estate: 

Held,  that  the  Court  erred. 

Equity.  Appointment  of  Receiver.  By  Judge  Speer. 
Monroe  County.     Chambers.     November,  1867. 

Sarah  Winslet,  in  her  own  behalf,  and  as  proehein  ami 
of  her  mother,  Martha  Ward,  a  lunatic,  filed  her  bill  in 
Equity,  in  substance  as  follows:  Thomas  M.  Harrup,  the 
grand-father  of  said  Sarah  and  said  Martha,  on  the  5th  day 
of  January,  1855,  made  and  executed  his  last  will,  in  the 
words  following : 

"State  of  Georgia,  Monroe  County: 

"  In  the  fear  of  God,  Amen !  I,  Thomas  M.  Harrup,  being 
of  sound  and  disposing  mind,  revoking  all  others,  make  this 
ifiy  last  will  and  testament.  ********* 
It  is  my  will  and  desire  that,  for  divers  good  reasons,  and 
especially  the  peculiar  and  helpless  (condition)  of  my  female 
family,  I  make  and  constitute  my  son,  John  M.  Harrup,  my 
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executor,  to  carry  out  my  will ;  and  further,  I  give  to  said 
John  M.  Harrup  all  the  tract  of  land  on  which  I  now  live, 
forever,  and  the  control  of  all  the  profits  arising  from  the 
negroes  belonging  to  me,  provided  that  he,  the  said  John  M. 
Harrup,  shall  well  provide  for,  decently  maintain,  and  pro- 
tect my  beloved  wife,  Sarah,  my  beloved  grand-daughter, 
Sarah  Winslet,  and  my  beloved  daughters,  Martha  and  La- 
duska,  until  the  death  of  my  wife  and  daughters,  Martha 
and  Laduska,  at  wh'ich  time  all  my  negroes,  with  their 
natural  increase,  except  my  negro  girl  Juda,  and  her  increase, 
shall  be  equally  divided  between  all  my  children,  except 
John  M.  Harrup,  he  has  no  interest  further  in  my  negroes. 

"  The  negro  girl  Juda,  above  excepted,  shall  go  to,  and  be 
the  property  of  Sarah  Winslet,  forever.  And  furthermore,  I 
will  and  bequeath  to  my  son,  John  M.  Harrup,  for  the  use 
of  the  family,  all  my  perishable  property,  including  my 
household.     In  testimony  whereof/'  etc. 

Testator  died.  Said  John  M.  Harrup  proved  the  will, 
and  qualified  as  executor,  and  soon  after,  to-wit,  in  1855,  his 
letters  were  revoked.  In  May,  185.6,  Ariosto  Harrup  took 
out  letters  of  administration  de  bonis  non,  on  said  estate,  and 
as  such,  took  possession  of  the  property,  real  and  personal, 
of  the  value  of  $5,000  00.  When  the  will  was  made,  Martha 
had  lost  her  reason,  said  Sarah  and  Laduska  were  physically 
and  mentally  helpless,  and  testator's  wife  was,  and  had  been 
for  a  year,  helpless.  Flemming  Harrup,  then  forty  years 
old,  and  John  M.  Harrup,  then  forty-five  years  old,  lived 
with  their  father,  the  testator.  Testator's  wife  survived  him 
only  about  a  month,  and  Laduska  died  in  1858.  When 
testator  died,  he  left  eight  or  nine  bales  of  cotton,  worth 
$500  00,  which  neither  John  M.,  as  executor,  nor  Ariosto,  as 
administrator  de  bonis  non,  had  ever  had  appraised.  From 
the  time  Ariosto  took  possession  till  the  slaves  were  freed, 
he  made  yearly  crops  on  this  farm,  (being  two  hundred  and 
two  and  a  half  acres  in  said  county,)  of  the  annual  value  of, 
say  $500  00,  and  since  the.  slaves  were  free,  of  the  annual 
value  of,  say  $300  00 ;  he  sold  large  portions  of  said  crops, 
and  also  Lucy,  a  negro,  belonging  to  the  estate,  getting  for 
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her  $450  00,  or  $500  00,  and  made  no  returns  of  the  same 
to  the  Court  of  Ordinary. 

All  this  property  they  averred  was  chargeable  with  their 
support,  but  they  did  not  get  a  support  from  it.  On  the 
contrary,  John  M.  Harrup,  in  1855,  moved  from  Monroe 
county  to  Putnam  county,  Georgia,  and  has  never  been  back 
except  for  a  single  night,  about  twelve  years  ago,  and  has 
made  no  provision  or  arrangement  for  their  support.  Ar- 
iosto,  although  knowing  all  this,  has  not  furnished  them 
with  what  they  needed,  and  Sarah  has  had  to  work  to  furnish 
herself  and  her  lunatic  mother  with  clothing,  etc.,  said  Mar- 
tha being  sixty  years  old,  and  unable  to  support  herself. 

Ever  since  testator's  death,  complainants  and  Ariosto  and 
Flernming  have  -lived  together  in  the  old  homestead,  and 
lived  on  the  proceeds  of  said  farm,  and  Sarah  has  supplied 
bedding,  clothing,  etc.,  for  the  family  by  her  own  labor.  Of 
late  years,  Ariosto  has  permitted  his  brothers,  Flernming  and 
Peyton,  to  cultivate  the  farm,  and  pay  no  rent  fexcept  to 
divide  the  crops  with  him.  This  arrangement  did  not  leave 
a  sufficiency  to  support  complainants. 

Ariosto  made  no  return  as  administrator  since  1857.     He 
often  told  Sarah  that  the  said  will  was  set  aside,  and  that 
neither  she  nor  her  mother  had  any  right  to  a  support  and 
maintenance  out  of  said  estate.     But,  in  1866,  they  discover- 
ed that  this  was  untrue,  and  Ariosto  threatens  now  to  sell 
the  land,  and  leave  complainants.     They  aver  that  he  has 
permitted  said  brothers  to  take  away  certain  furniture  from 
the  house,  and  certain  portions  of  the  crops,  etc.,  which  of 
right  belonged  to  said  estate. 

Flernming  and  Peyton,  are  the  securities  on  Ariosto's  bond, 
and  all  three  are  insolvent,  and  John  M.  Harrup  is  insolvent, 
and  has  either  abandoned  or  conveyed  to  Ariosto  and  Flern- 
ming his  interest  in  said  estate,  and  none  of  them  are  sup- 
porting complainants,  as  in  duty  they  are,  by  said  will, 
bound  to  do.  They  prayed  that  Ariosto  be  restrained  from 
selling  the  land,  or  any  part  of  that  year's  crop,  or  other 
personalty  on  the  farm;  that  a  Receiver  be  appointed,  to 
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take  charge  of  the  same,  and  out  of  it  support  them,  and  for 
a  decree  fixing  their  rights  in  the  premises,  etc. 

The  Chancellor  granted  the  injunction  as  prayed  for,  and 
ordered  Ariosto  to  show  cause  why  a  Receiver  should  not  be 
appointed. 

No  answer  or  other  pleadings  appear.  The  Chancellor 
examined  witnesses  who  testified  that  Ariosto  and  Flemming 
lived  with  oratrixes,  and  Peyton  and  his  family  lived  near 
by,  and  all  worked  this  farm  jointly.  It  appeared  that 
Ariosto's  and  Flemming's  parts  were  used  for  their  household, 
including  complainant's,  but  complainants  said  they  did  not 
get  a  proper  support,  and  evidence  pro  and  eon  on  this  point 
was  heard*.  Ariosto,  as  a  witness,  gave  a  history  of  his  con- 
duct in  the  premises,  stating,  in  substance,  that  he  had  ad- 
vanced money  to  pay  the  debts  of  the  estate,  that  there  was 
one  debt  not  yet  paid,  that  he  had  bought  mules,  etc.,  to 
supply  the  farm,  and  had  done  all  he  thought  he  ought  to 
do,  under  the  circumstances,  but  denied  the  right  of  said 
Sarah  to  the  support  claimed. 

The  Chancellor  appointed  a  Receiver,  and  ordered  him  to 
take  possession  of  said  property  for  the  purposes  aforesaid. 
Of  all  this  John  M.  Harrup  had  no  notice. 

The  defendant,  Ariosto,  excepted,  and  assigned  that  the 
Court  erred,  because  complainants,  under  said  will,  had  no 
interest  in  said  land,  that  their  only  interest  was  in  the  profits 
of  the  labor  of  the  slaves  now  freed,  and  they  had  no  right 
to  the  crops  raised  as  aforesaid,  and  in  appointing  a  Receiver, 
\  John  M.  Harrup  not  having  had  notice,  and  in  failing  to 
require  the  Receiver  to  give  security,  and  because  the  ap- 
pointment of  said  Receiver  was  contrary  to  law,  etc,  etc. 

Before  the  argument  in  .the  Supreme  Court,  the  objection 
that  John  M.  had  not  been  served  was  withdrawn  by  counsel 
for  plaintiffs  in  error,  under  a  consent  arrangement. 

A.  D.  Hammond,  Pinckabd,  (by  the  Reporter,)  for  plain- 
tiffs in  error. 

R.  P.  Trippe,  (by  C.  W.  DuBose,)  for  defendants  in 
error. 
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Walkek,  J. 

The  injunction  granted  in  this  case  was  not  excepted  to. 
The  question  is,  did  the  Court  exercise  a  prudent  discretion 
in  taking  possession  of  this  tract  of  worn-out  land,  in  bad 
repair  as  a  farm,  and  turning  the  administrator  out  ?  We 
think  not.  While  it  perhaps  is  true  that  the  farm  is  not  as 
well  managed  as  it  might  be,  still  we  think  the  facts  do  not 
make  such  a  case  as  to  require  the  Court  of  Chancery  to 
seize,  into  its  own  possession,  this  property,  and  disposses  the 
administrator  of  it.  That  Chancery  has  this  power  there 
can  be  no  question.  Rev.  Code,  sec.  3,092 .  Johns  vs.  Johns, 
23  Geo.  R.,  35 ;  Walker  &  Bradford  vs.  Morris,  14  Geo.  R., 
326.  In  Johns  vs.  Johns,  this  Court  says:  "  In  regard  to  the 
question  of  jurisdiction  raised  by  the  exceptions;  it  may  be 
remarked  that  executors  are  trustees,  and  as  such,  are  amen- 
able to  a  Court  of  Chancery  for  the  faithful  execution  of  their 
trusts.  That  Court  here,  exercises,  in  such  cases,  a  concur- 
rent jurisdiction  with  the  Ordinary,  as  it  does  in  England 
with  the  Spiritual  Court.  Middleton  vs.  Dowell,  13  Vez., 
Jr.,  268.  The  Ordinary  has  power  to  compel  an  execu- 
tor to  give  bond  with  approved  security,  for  the  faithful  ex- 
ecution of  his  trust,  when  it  is  made  to  appear  to  him,  that 
the  executor  is  in  insolvent  circumstances,  and  that  the  es- 
tate is  likely  to  be  wasted  by  his  improper  conduct.  Cobb, 
314.  The  Judge  of  the  Superior  Court  has  the  like  power, 
on  application  of  any  devisee,  legatee,  or  creditor,  who  shall 
establish  a  charge  of  neglect  or  malpractice  against  sqch 
executor.  Cobb,  307.  The  executor  may  be  superseded  or 
dismissed,  if  he  fails  to  give  such  security.  Cobb,  307. 
The  6ame  matters  are  within  the  ordinary  jurisdiction  of 
a  Court  of  Chancery.  Li  Walker  vs.  Morris,  mpra,  the 
Court  says  it  is  a  proposition  which  none  will  dispute,' 
that  an  administration  can  be  wrested  from  the  hands  of 
the  legal  representative,  who  is  wasting  and  mismanaging 
the  estate,  and  placed  in  the  hands  of  a  Receiver.  In  general, 
the  application,  to  .secure  the  rights  of  parties  against  the 
mismanagement  of  fiduciaries  appointed  by  the  Court  of  Or- 
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dinary,  should  be  made  to  that  Court,  and  it  is  only  in  extra- 
ordinary circumstanced  that  equity  will  interfere.  Revised 
Code,  sec.  3092.  A  Receiver  should  be  appointed  to  take 
the  assets  of  an  estate  out  of  the  hands  of  the  legally  ap- 
pointed representative,  only  in  case  of  manifest  danger  of  loss, 
or  destruction,  or  material  injury  to  such  assets.  While  there 
is  no  question,  as  to  the  power  of  a  Court  of  Chancery,  upon 
a  proper  case  made,  to  appoint  a  Receiver,  to  take  the  prop- 
erty of  an  estate,  out  of  the  hands  of  an  administrator,  still, 
we  think,  in  this  case,  the  power  was  improperly  exercised; 
and  the  order,  appointing  a  Receiver,  is  reversed.  Upon  this 
preliminary  motion,  we  deem  it  improper  to  determine  the 
respective  rights  of  the  parties,  under  the  will  of  Thomas  M. 
Harrup.  When  John  M.  Harrup  shall  be  before  the  Court, 
with  the  other  parties,  the  whole  matter  can  properly  be 
considered,  and  decided  by  the  Court. 
Judgment  reversed. 


Nathaniel  H.  Barden,  plaintiff  in  error,  vs.  Sarah 

Grady,  et  al,  defendants  in  error. 

(1.)  Inasmuch  as  a  judgment  in  Georgia  binds  all  the  property  of  the 
defendant  from  its  date,  equity  will  not  compel  the  plaintiff  to  levy  on 
that  portion  of  the  property  last  sold  by  the  defendant  and  sell  that 
before  he  can  proceed  against  property  sold  previously  to  that  last 
sold. 

(2.)  Where  a  defendant  has  sold  all  his  property,  a  plaintiff  in  execution 
may  levy  on  any  of  such  property,  subject  to  the  lien  of  his  judgment, 
at  his  option,  without  regard  to  the  order  in  which  defendant  sold  the 
.  different  portions. 

Equity.  Lien  of  judgments.  By  Judge  "Worrell.  Harris 
County.     Chambers.     January,  1868. 

On  the  17th  of  October,  1861,  William  A.  Barden  ob- 
tained a  judgment  in  Harris  Superior  Court  against  Wm.M. 
Griggs  and  Richard  E.  Kennon,  for  $1,100  00  for  principal, 
and  $61  39  interest,  etc.     Afterwards,  in  April,  1864,  be 
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transferred  the  judgment  and  fi.fa.  issued  under  it  to  plain- 
tiffin  error,  and  on  the  17th  of  May,  1867,  he  had  it  levied 
on  a  lot  of  land  in  the  possession  of  Sarah  C.  Grady. 

Thereupon,  she  filed  her  bill  in  equity  in  behalf  of  herself, 
and  as  trustee  for  her  children,  by  which  she  made  the  fol- 
lowing case :  Her  father,  by  his  last  will  and  testament, 
gave  large  property  in  trust  for  herself  and  her  children ; 
after  divers  changes  of  trustees,  Marshal  B.  Grady  became 
their  trustee,  and  took  into  his  possession,  as  such,  the  realty 
and  personalty,  say  $25,000  00  in  value,  and  invested  a  part 
of  said  fund  in  the  premises  levied  on,  purchasing  the  same 
from  one  Waterhouse,  and  taking  from  him  his  bond  for 
titles;  Mrs.  Grady  and  her  children  went  into  possession  of 
said  premises  and  still  occupy  them  as  such  trust  property. 
Waterhouse  bought  these  premises  from  the  defendant 
Kennon,  on  the  26th  of  June,  1862.  Kennon  then  had  suf- 
ficient real  and  personal  estate  to  pay  his  debts,  and  with  the 
proceeds  of  said  sale  to  Waterhouse,  purchased  fourteen  hun- 
dred and  fifty-eight  acres  of  land,  in  said  county,  known  as 
the  White  place,  and  part  of  lot  No.  265,  known  as  White's 
Mill  Place,  which  he  sold  to  Wm.  T.  Goodwin,  on  the  18th  m 
October,  1864,  and  also  a  house  and  lot  twenty-seven  and  a 
half  acres,  bought  by  Kennon  18th  December,  1858,  and 
sold  to  J.  W.  Biggers,  April  27th,. 1863.  The  White  place 
was  bought  with  proceeds  of  the  sale  of  the  26th  of  October, 
1863,  and  that  of  the  27th  of  April,  1863,  and  since  the  sale 
of  each  of  said  tracts,  it  was  sold  to  Thomas  Leslie.  With 
the  proceeds  of  this  last  sale,  Kennon  bought  fourteen  hun- 
dred acres  of  land  three  miles  from  Fort  Gaines,  in  Clay 
county,  Georgia,  known  as  Spencer  Poer's  place. 

Barden  now  resides  out  of  this  State.  Yet,  notwithstand- 
ing plaintiff  in  error  knew  that  Kennon  .had  owned  said 
described  lands  after  he  sold  the  premises  whereon  she  levied, 
he  had  said  levy  made  before  he  had  made  any  effort  to 
collect  his  money  out  of  the  lands  described  herein.  Being 
advised  that  in  equity,  he  should  first  exhaust  the  lands  last 
sold  by  Kennon  before  coming  on  those  first  sold,  she 
prayed  that  a  sale  under  said  levy  should  be  enjoined. 
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Waterhouse  amended  the  bill  by  making  himself  a  party 
and  stating  that  the  facts  stated  were  true,  and  that  the 
prayer  should  be  granted. 

The  defendant  showing  cause  why  said  injunction  should 
not  be  granted,  contended  that  there  was  no  equity  in  the  bill ; 
that  if  there  was  any  way  to  enforce  payment  out  of  the 
lands  in  the  order  wished  for  by  complainant,  it  could  be 
done  only  by  paying  him  his  money  and  then  calling  on  the 
subsequent  purchasers  for  contribution,  and  answered  the 
bill  as  to  whp.t  lands,  etc'.,  Kennon  had  had  when  be  bought 
and  when  he  sold  the  same,  not  differing  with  the  bill  in  any 
material  point,  except  a  statement  that  Kennon  had  no  title 
to  the  lot  near  Fort  Gaines,  and  that  he  levied  on  this  place 
because  there  were  older  judgments  against  Kennon,  and  he 
wished  to  sell  property  which  would  pay  them  and  leave  a 
balance  for  him.  After  argument  the  Chancellor  granted 
the  injunction.     This  was  assigned  as  error. 

*      James  M.  Mobley,  (by  R.  J.  Moses,  Jr.,)  for  plaintiff  in 
error. 

B.  H.  Bigham,  (by  Peabody,)  for  defendant  in  error. 

Walker,  J. 

Barden  held  a  judgment  against  Kennon,  who  owned  the 
tract  of  land  in  controversy,  and  not  enough  real  estate  be- 
sides this,  to  satisfy  older  judgment  leins  against  him.  Wa- 
terhouse  purchased  this  land  from  Kennon,  and  sold  it  to 
complainant ;  subject  to  the  lien  of  Barden's  judgment,  of 
course.  With  the  money  receved  from  Waterhouse  for  this 
land,  Kennon  purchased  the  White's  Mill  place.  Subse- 
quently he  sold  this,  and,  it  is  alleged,  purchased  a  planta- 
tion in  Clay  county.  Subsequently  he  sold  all  his  remaining 
lands  in  the  State,  and  removed  to  Alabama.  Barden  lev- 
ied his  execution  on  this  plantation,  sold  by  Kennon  to  Wa- 
terhouse, and  the  assignee  of  Waterhouse  filed  a  bill,  pray- 
ing that  Barden  be  enjoined  from  enforcing  his  judgment 
against  this  property,  and  that  he  be  required  to  proceed 
against  the  lands  last  sold  by  said  Kennon,  and  that  he  be 
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not  permitted  to  sell  this  land  of  complainant,  unless  the 
lands  subsequently  sold,  should  be  insufficient  to  satisfy  his 
judgment.  The  Court  granted  the  injunction,  and  to  this 
Barden  excepts. 

It  will  thus  be  seen  that  the  simple  question  here  is, 
whether  the  plaintiff,  where  the  defendant  has  no  property  of 
his  own,  can  levy  on  any  property  sold  by  the  defendant, 
which  may  be  subject  to  the  lien  of  his  judgment  at  his  option ; 
or  can  he,  at  the  instance  of  the  persons  who  may  have  purchas- 
ed portions  of  such  property,  be  forced  to  proceed  against  any 
particular  portion  of  the  property  so  sold  by  defendant,  and  be 
restrained  from 'proceeding  against  one  portion,  until  another 
portion  shall  have  been  exhausted.  This  is  the  question. 
The  plaintiff,  Barden,  and  complainant,  are  the  parties  to 
this  bill ;  the  purchasers  of  the  other  lands  from  Kennon, 
are  not.  No  question  of  contribution  among  the  purchasers 
to  remove  the  incumbrance  of  the  lien  of  Barden's  judgment 
from  all  their  lands,  is  made  by  the  bill.  There  is  no  prop- 
osition to  pay  Barden  what  is  admitted  to  be  due,  and  fo» 
which  he  has  a  judgment  lien,  binding  the  property  of  com- 
plainant, as  well  as  others.  The  bill  is  not  filed  to  bring 
into  Court  all  those  holding  property,  encumbered  with  this 
judgment  lien,  and  adjust  the  equities  among  them,  and  let 
the  plaintiff  be  paid  from  that  portion  of  the  property 
which,  according  to  the  rules  of  equity,  should  be  primarily 
liable.  Nothing  of  the  kind.  The  proposition  is  to  restrain 
the  plaintiff  from  proceeding  to  condemn  this  property,  ad- 
mitted to  be  subject,  and  force  him  to  levy  on  some  other 
property,  sold  to  some  one  else,  which  is  alleged  to  be  sub- 
ject also. 

1.  Can  this  be  done?  All  judgments,  in  this  State,  are 
of  equal  dignity,  and  bind  all  the  property  of  the  defend- 
ant, both  real  and  personal,  from  tho  date  of  such  judg- 
ment. Rev.  Code,  sec.  3222.  When  any  person  has  bona 
fide,  and  for  a  valuable  consideration,  purchased  real  or  per- 
sonal property,  and  has  been  in  the  possession  of  such  real 
property  for  four  years,  or  of  such  personal  property,  two 
years,  the  same  shall  be  discharged  from  the  lien  of  any 
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judgment  against  the  person  from  whom  he  purchased. 
Rev.  Code,  sea  3525.  So  that  the  lien  of  the  plaintiff's 
judgment  is  just  as  valid  against  the  property  in  the  hands  of 
a  bona  fide  purchaser,  until  protected  by  the  statute  of  lim- 
itations, as  in  the  hands  of  the  defendant  in  execution. 

2.  By  section  3593,  Revised  Code,  the  defendant  in  execu- 
tion may  point  out,  to  be  levied  on,  what  part  of  his  prop- 
erty, in  his  possession,  he  may  think  proper ;  while  the  offi- 
cer shall  be  bound  to  take,  and  sell  first,  if  the  same  is,  in 
the  opinion  of  the  levying  officer,  sufficient  to  satisfy  the 
judgment  and  costs.  This  provision  was  construed,  by  this 
Court,  in  Hammond  vs.  Myriok.  14  Ga.  R.  77.  In  this 
case  My  rick,  the  plaintiff  in  execution,  caused  it  to  be  levied 
on  property  in  the  possession  of  Hammond,  which  be  had 
purchased  from  defendant  in  execution,  after  the  date  of  the 
judgment.  Upon  the  trial  of  the  claim  case,  Hammond  of- 
fered to  prove  that  the  defendant  had  other  property  suffi- 
cient to  satisfy  the  plaintiff's  judgment.  This  evidence  was 
repelled  as  illegal.  The  Court,  page  78,  says :  "  By  statute, 
the  lien  of  a  judgment  attaches  upon  all  the  estate  of  the  de- 
fendant owned  at  its  date,  or  afterwards  acquired ;  and  he 
who  buys  part  of  it,  buys  it  subject  to  that  lien.  *  *  * 
The  act,  (as  to  defendant's  being  allowed  to  point  out  prop- 
erty to  be  levied  on,)  does  not  fetter  the  plaintiff;  his  judg- 
ment lien  is  not  impaired ;  he  may  go  on  the  property  in 
the  hands  of  the  third  person  if  he  pleases.  He  is  not  likely 
so  to  please  and  incur  the  delay  of  a  claim,  if  the  defend- 
ant is  in  possession  of  property  enough  to  pay  him.  He  has 
pleased,  or  been  compelled,  in  this  instance,  to  move  upon 
the  property  in  Mr.  Hapimond's  hands.  He  had  the  legal 
right  to  do  so.  lb,  79.  In  this  case,  the  object  was  to  show 
that  the  defendant,  in  fi.  fa.,  had  property  in  his  possession 
sufficient  to  pay  the  judgment,  and  so  relieve  the  property 
sold ;  but  the  Court  said  the  plaintiff  had  the  legal  right  to 
move  upon  the  property  in  the  hands  of  a  bona  fide  purchaser. 
How  much  stronger  this  case  than  the  one  at  bar,  when 
it  is  sought  to  restrain  the  plaintiff  from  proceeding  against 
one  piece  of  property,  sold  by  defendant,  and  force  him  to 
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proceed  against  another.  If  a  plaintiff  could  not  be  required 
to  proceed  against  property  in  the  possession  of  defendant, 
much  less  could  he  be  required  to  proceed  against  property 
in  the  hands  of  a  bona  fide  purchaser  from  the  defendant. 

In  Knowles  vs.  Lawton,  18  Geo.  R.,  476,  this  Court  de- 
cided that,  "  The  purchasers  of  parts  of  mortgaged  property, 
have  not  the  right  to  compel  the  mortgager  to  resort,  for  his 
money,  first  to  the  part  of  the  property  remaining  in  the 
hands   of  the  mortgager."      In  the  opinion,  p.  487,  the 
Court  says,  u  A  general  judgment  binds  the  property  of  the 
defendant  to  it,  in  whose  hands  soever,  the  property  may  be 
found,  if  it  got  into  those  hands,  at  any  time,  after  the  lien 
of  the  judgment  had  fastened  itself  upon  it,  notwithstanding 
that  this  person,  into  whose  hands  it  may  have  so  got,  had  nev- 
er, in  fact,  heard  of  the  judgment.     When  the  mortgager  sells 
parts  of  the  mortgaged  property  at  different  times,  to  differ- 
ent persons,  can  these  persons  compel  the  mortgagee  to  go, 
for  his  money,  first  to  the  property  remaining  unsold,  in  the 
•hands  of  the  mortgager,  and  if  that  should  prove  insuffi- 
cient, then  to  the  parts  of  the  sold  property,  in  any  particu- 
lar order  of  procedure?"     *      *     *     The  statute,  then, 
gives,  to  the  mortgagee,  the  right  to  sell,  under  his  foreclos- 
uce,  any  part  of  the  mortgaged  property,  at  his  own  election. 
A  Court  cannot  interfere  with  a  right  thus  given ;  certainly 
not  farther  than  to  compel  the  mortgagee  to  take  his  money, 
if  it  should  be  tendered  to  him,  and  then  to  desist  from  any 
proceeding  to  sell  the  property.     This  being  so,  a  Court  of 
equity  could   not,  at   the  instance  of  purchasers  from  the 
morgager  of  the  mortgaged  property,  compel  the  mortgagee 
to  resort,  first  to  the  property  remaining  in  the  hands  of  the 
mortgager ;  and  then,  according  to  some  order  of  priority,  to 
that  in  the  hands  of  those  purchasers."     p.  489.     The  mort- 
gagers are  entitled  to  have  payment  of  their  debt  before  they 
can  be  required  to  abstain  from  selling,  at  their  own  election, 
any  of  the  lands  mortgaged  to  them.    The  purchasers  of  the 
mortgaged  property  have  only  the  right,  against  the  mort- 
gagees, to  redeem  their  lands,  on  the  payment  of  the  mort- 
gage debt;  and  such  a  right  does  not  give  them  a  title  to 
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ask  the  mortgagees  to  bring  the  mortgaged  property  to  sale, 
in  any  particular  order.  Ibid.  This  was  a  case  in  equity,  so 
that  the  question  has  been  decided,  both  in  law  and  equity, 
that  the  plaintiff  may  proceed,  at  his  option,  to  enforce  his 
judgment  against  any  property  subject  to  it,  except  that  the 
defendant  has  a  right  to  point  out  what  property,  in  his  pos- 
session, he  will  have  levied  on,  if  it,  in  the  opinion  of  the 
levying  officer,  be  sufficient  to  satisfy  the  judgment  and 
costs.  See  also,  Behn  &  Foster  vs.  Young  &  Co.,  21,  "Geo. 
R,,  219;  Serames  vs.  Moses,  lb.,  441 ;  Green,  Tracy  &  Co., 
vs.  Ingram,  16  Geo,  R,  170;  jSemmes  vs.  Boykin,  27  Geo. 
R.,  53  ;  Carter  vs;  Neal,  24  Geo.  R.,  353. 

It  was  insisted  that  this  Court,  in  Cummings  vp.  Cum- 
mings,  3  Kelly's-R.,  460,  had  laid  down  a  rule  different  from 
the  one  now  enunciated.     It  might  be  a  sufficient  reply  to  say 
that  the  cases  of  Hammond  vs.  Myrick,  in  the  14th,  and 
Knowles  and  Lawton,  in  the  18th,  lay  down  a  different  rule, 
the  rule  as  we  now  announce  it,  and  being  later,  are  to  be  fol- 
lowed rather  than  the  rule  in  the  Cummings  case,  if  they  be  * 
in  conflict.     But  there  is  no  conflict.     In  21  Geo.,  R.,  441, 
Lumpkin  J.,  says,  "  We  do  not  design,  in  this  opinion,  to  dis- 
turb, either  the  doctrine  in  Cummings  and  others,  in  3  Kelly, 
or  Lawton  and  others,  in  18  Geo.  R.,  those  cases  are  con- 
sistent with  each  other ;  and  neither  of  them  conflicts  with 
this."    The  question,  in  the  Cummings  case,  was  one  of  con- 
tribution.    The  contest,  and  the  sole  contest,  was  whether 
the  property  conveyed  by"  Grace  Rowell  to  Henry  H.  Cum- 
mings and  to  Joseph  Ware,  should  contribute,  rateably,  to 
the  payment  of  the  mortgage  debt ;  or  the  property  first 
conveyed  should  not  be  subject  to  the  payment  of  any  part 
of  the  debt,  until  the  property  last  conveyed  should  have 
been  exhausted  in  such  payment.    There  was  no  contest  with 
the  mortgagee.     It  was  admitted  that  the  mortgage  had  to 
be  paid ;  all  the  parties  in  interest,  were  before  the  Court, 
and,  as  among  the  purchasers,  the  Court,  adopting  the  rale 
laid  down  by  Chancellor  Kent,  held  that  the  mortgaged 
property  last  sold  by  the  mortgager,  after  the  property,  in 
the  hands  of  the  mortgager,  is  exhausted,  shall  be  first  sold, 
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and  that  the  prior  purchasers  of  portions  of  the  mortgaged 
property,  are  not  liable  to  contribute.  The  opinion,  in  this 
case,  exhausted  the  learning  on  the  subject.  It  would  be 
mere  affectation  to  attempt  to  add  to  it.  The  conclusion  of 
the  Court,  p.  479,  is  that  there  is  "  no  equality  and  no  con- 
tribution between  several  purchasers  in  succession,  at  different 
times/1  We  have  no  fault  to  find  with  this  decision ;  but  it 
is  not  our  case. 

It  was  also  sought  to  bring  this  case  within  the  principle 
of  a  creditor  having  a  lien  on  two  funds.  New  Code,  sec. 
1939.  It  may  be  sufficient  to  say,  this  is  not  a  contest  be- 
tween creditors,  and,  therefore,  the  principle  involved  does 
not  apply.  If  a  question  of  contribution,  among  these  sev- 
eral purchasers  of  property,  subject  to  this  lien,  should  arise, 
or  a  question  be  made  among  the  several  creditors  of  Ken- 
non,  as  to  what  particular  property  shall  be  sold  to  pay  Bar- 
den's  execution,  then,  possibly  these  principles  may  apply ; 
we  don't  know.  They  do  not  apply  to  the  facts  of  the  case 
now  before  us ;  which  is  a  contest  between  a  judgment  cred- 
itor and  a  claimant)  who  purchased  property  subject  to  the 
judgment.  Under  the  facts,  the  Cdurt  should  not  have 
granted  an  injunction. 

Judgment  reversed. 


Rock  Island  Paper  Mills  Company,  plaintiff  in  error,  vs. 
Todd  &  Rafjferty,  defendant  in  error. 

1.  Declarations  in  attachment  mast  be  filed  at  the  appearance  term ;  but 
where  a  consent  order  was  passed,  dispensing  with  the  call  of  the  ap- 
pearance docket,  and  allowing  pleas  and  exceptions  to  be  filed  at  the 
next  term,  and  the  Judge,  presiding  in  the  cause,  gave  an  equitable 
construction  to  his  own  order,  and  held  that  the  plaintiff  might  file  a 
declaration  in  vacation,  and  no  apparent  harm  was  done  to  the  defend- 
ant ;  held  that,  under  all  the  facts  of  this  case,  this  Court  will  not 
control  his  discretion. 

2.  The  practice  of  dispensing  with  the  calling  of  the  appearance  docket 
disapproved. 
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Motion  to  dismiss  attachments.   Practice.   Decided  by  Judge 
Worrill.    Muscogee  Superior  Court  November;  1867. 

Todd  &  Rafferty,  White  Sheffield  &  Company,  Petty  & 
Sawer,  and  Goulding  Bagley  and  Sewell,  for  the  use  of  Bagley 
&  Sewell,  sued  out  four  several  attachments,  in  their  favor  re- 
spectively, against  Rock  Island  Paper  Mills  Company,  all  re- 
turnable to  May  term,  1867  of  said  Court.  At  that  term,  no 
declaration  was  filed  in  either  of  said  cases.  On  the  last  day  of 
said  term,  just  before  it  adjourned,  the  Court  passed  the  fol- 
lowing order :  "  It  is,  on  motion,  and  by  consent  of  parties 
and  counsel,  ordered  that  the  call  of  the  appearaoe  Common 
Law  Docket,  for  the  present  term  be  dispensed  with,  and 
that  defendants  have  leave  to  plead  and  answer  to  cases  on 
said  docket,  at  and  until  the  1st  day  of  the  next  term  of  the 
Court,  as  of  the  present  term  thereof,  and  all  exceptions  and 
dilatory  pleas  of  cases  on  said  docket  stand  continued  for 
hearing  for  the  said  next  term." 

After  said' adjournment,  plaintiff's  attorneys  filed  their  de- 
clarations in  each  of  said'  cases.  At  the  next  term,  the  case 
of  Todd  and  Rafferty  being  called,  the  defendant's  attorneys 
moved  to  dismiss  said  attachments,  because  no  declaration 
was  filed  at  the  first  term,  and  it  was  agreed  that  this  motion 
and  the  decision  of  it,  etc.,  should  control  all  of  said  cases. 
*  R.  J.  Moses,  Sr., 'stated,  in  his  place,  that  he  was  present 
when  said  order  was  passed,  that  before  said  order  was  pass- 
ed, and  upon  an  intimation,  given  by  the  Judge,  that  the 
Court  was  about  to  adjourn  till  the  term  next  in  course,  he 
asked  R.  J.  Moses,  Jr.,  (who,  with  himself  and  Mr.  Gar- 
rard, composed  the  firm  of  Moses  <&*  Garrard,  plaintiff's  at- 
torneys,) if  the  firm  had  anything  to  do  before  such  adjourn- 
ment, that  the  junior  replied  he  would  see,  and  turned  to 
his  papers  for  that  purpose ;  that  before  the  search  was  com- 
pleted, said  order  was  read  and  passed  by  the  Court.  Where- 
upon he  remarked  to  the  junior,  that  he  could  attend  to  any 
matter  just  as  well  at  the  next  term.  He  further  stated  that 
had  the  appearance  docket  been  called  by  the  Court,  and  said 
cause  had  been  sounded,  he  would  have  inquired  whether  de- 
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clarations  had  been  filed  in  said  causes,  and  had  they  not 
been  filed,  he  would  have  then  filed  them ;  that  after  the  ad- 
journment of  the  Court,  he  learned  from  the  Clerk,  that  no 
declarations  were  filed  in  said  causes,  asked  the  junior  why  this 
was  so  and  was  told  by  him,  that  before  the  Court  adjourn- 
ed, an  order  was  passed,  which  would  allow  them  to  be  filed 
at  the  next  term ;  that  he  sent  for  a  copy  of  the  said  order, 
and,  by  inspecting  it,  satisfied  himself  that  the  declarations 
could  be  filed  at  the  next  term.  It  was  conceded  that  no  de- 
clarations had  been  prepared  before  said  adjournment. 

R.  J.  Moses,  Jr.,  &  Mr.  Garrard,  in  their  places,  sta- 
ted that  the  facts  stated  by  R.  J.  Moses,  Sr.,  were  true  as 
stated. 

The 'Court  refused  to  dismiss  the  cases,  and  this  refusal  is 
assigned  as  error. 

Peabody,  for  plaintiff  in  error.  , 

Moses  &  Garrard,  for  defendants  in  error. 

Walker,  J. 

1.  By  the  Act  of  1838,  as  interpreted  by  this  Court,  in 
Birdsong  &  Sledge  vs.  Brdoks,  7  Geo.  R.,  88,  declarations 
in  attachment  must  be  filed  at  the  first  terra  of  the  Court  to 
which  the  attachment  is  returnable.  The  same  provision  is 
incorporated  into  the  Code,  sec.  3232.  The  rule,  then,  is 
well  established,  that  declarations  founded  on  the  process  of 
attachment  must  be  filed  at  the  first  term  of  the  Court  to 
which  the  attachment  is  made  returnable.  In  this  case  the 
declaration  was  not  filed  until  twenty-four  days  after  the 
adjournment  of  the  Court  to  which  the  attachment  was  made 
returnable;  and  unless  there  be  a  reason  for  a  contrary 
course,  the  attachment  must  be  dismissed. 

The  defendants  in  error  insist  that  the  facts  of  this  case 
are  sufficient  to  take  the  case  out  of  the  general  rule.  The 
practice  in  relation  to  proceedings  by  attachment  has  been 
considerably  relaxed ;  and  a  much  more  liberal  rule  now  pre- 
vails than  existed  under  the  old  law.    See  Kennon  &  Klink 
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vs.  Evans  Gardner  &  Co.,  36  Geo.  R.,  90 ;  Rev.  Code,  sec. 
3240,  and  3233.  The  great  object  of  legal  proceedings  now, 
is  to  administer  to  each  litigant  the  full  measure  of  his  rights, 
without  strict  regard  to  technicalities.  The  Legislature  and 
Judiciary  unite  in  their  efforts  to  liberalize  judicial  proceed- 
ings, so  as  to  render  to  each  substantial  justice.  And  where 
a  cause  suffers  injustice  by  the  mistake  of  a  party  or  his 
counsel,  the  disposition,  especially  of  late  years,  has  been  to 
remedy  that  injustice,  when  it  can  be  done,  without  doing 
injustice  to  the  other  party.  In  Earnest  vs.  Napier  and 
wife,  15  Geo.  R.,  308,  this  Court  says,  "  Mr.  Graham,  in  his 
essay  on  new  trials,  states  the  rule  to  be,  that  when,  in  the 
progress  of  the  trial,  the  cause  suffers  injustice,  from  the 
honest  mistake  of  the  party  or  his  counsel,  relief  will  be 
extended  by  granting  a  new  trial."  In  Winter  vs.  The  State, 
18  Geo.  Rep.,  275,  this  Court  decided  that  "  where  a  party 
or  his  counsel  are  taken  by  surprise,  by  a  misunderstanding 
of  the  Court,  it  is  good  ground  for  setting  aside  an  order  or 
judgment  of  the  Court  resulting  from  such  mistake." 

Now,  what  are  the  facts  in  this  case?  The  Court  passed 
an  order,  by  consent  of  counsel,  dispensing  with  the  calling 
of  the  appearance  docket.  When  this  order  was  about  to  be 
taken  and  the  Court  adjourn,  the  senior  counsel  for  defendants 
in  error  inquired  of  the  junior  if  the  firm  had  anything  to  do 
before  the  adjournment  of  the  Court,  and  the  junior  began 
to  examine  the  papers  to  see ;  before  the  examination  was 
fully  made  the  order  was  read,  and  the  senior  remarked  to  the 
junior  that  they  could  attend  to  any  matter  just  as  well  at  the 
next  term.  He  further  stated  that  if  the  appearance  docket 
had  been  called  the  declaration  would  -have  been  filed  in  these 
cases.  This  statement  shows  that  the  senior  counsel  was 
honestly  mistaken  as  to  the  action  of  the  Court,  and  the 
cause  of  his  client  suffered  injury  thereby.  The  dispensing 
with  the  call  of  the  docket  was  for  the  convenience  of  the 
Judge,  who  was  probably  fatigued,  and  wished  to  clo6e  the 
business  of  the  term.  He  knew  all  the  circumstances  of  the 
passing  of  the  order,  and  he  thought  an  equitable  construction 
of  this  consent  order,  under  the  facts  of  this  case,  would  so*- 
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tain  the  attachments,  more  especially  as  no  apparent  harm 
was  done  the  plaintiff  in  error  by  so  doing.  Notice  has  been 
given  to  the  plaintiff  in  error  of  the  pendency  of  the  attach- 
ments, so  that  the  dismissal  of  the  attachments  would  leave 
the  cases  still  pending,  to  be  tried  on  the  merits.  Rev.  Code, 
sec.  3233.  We  are  disposed  to  regard  the  action  of  the  Court, 
apon  all  the  facts  in  this  case,  as  a  matter  within  his  discre- 
tion, and  as  we  see  no  abuse  of  that  discretion  we  will  not 
control  his  action. 

2.  It  is  the  duty  of  the  Judge  to  call  the  "  appearance 
docket "  at  each  term,  and  make  the  proper  entries  thereon. 
Many  reasons  might  be  given  why  this  duty  should  not  be 
neglected,  but  it  is  unnecessary  to  do  so.  We  know  that  often 
the  Judge  is  tired,  and  the  bar,  like  himself,  is  anxious  to  get 
home,  and  by  general  consent  of  those  jyresent  the  calling  of 
the  appearance  docket  is  dispensed  with.  This  should  not 
be.  Trouble  frequently  originates  from  this  practice.  Ab- 
sent counsel  claim  that  they  were  no  parties  to  any  sueh 
consent;  misunderstandings  arise  as  to  what  was  agreed  to ; 
and,  unless  the  Court  is  very  careful,  injustice  may  be  done 
by  this  omission  of  duty.  Our  own  experience  on  the  Supe- 
rior Court  Bench  suggests  numerous  difficulties  which  may 
be  avoided  by  the  Judge  performing  his  duty  in  this  regard. 
But  for  the  failure  of  the  Judge  to  perform  this  duty,  this 
case  would  not  have  been  here ;  and  it  is  but  one  of  many 
which  may  arise.  Hence  we  deem  it  proper  to  express  our 
disapproval  of  the  practice,  and  hope  our  brethren,  on  the 
Circuit  Bench,  will  in  this,  as  in  other  respects,  perform  all 
the  duties  imposed  upon  them  by  law.  This  course  will,  in 
the  end,  save  labor  both  to  themselves  and  to  this  Court. 

Judgment  affirmed. 
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The  Eufaula  Home  Insurance  Company,  plaintiffs  in 
error,  vs.  Plant  &  Cubbedge,  defendants  in  error. 

A  new  trial  may  be  granted  after  trial  before  the  petit  jury,  and  before 
appeal. 

When  one  is  tendered,  as  security  on  the  apeal  bond,  who  is  not  a  pro- 
per security  under  the  law,  the  clerk,  who  takes  the  bond,  should  re- 
fuse to  accept  him.  And  if  the  omission  of  the  clerk  to  reject  such  se- 
curity, misleads  the  appellant,  and  prevents  him  from  giving  proper 
security,  when,  in  good  faith,  he  intends  appealing,  and  the  appellant 
makes  these  things  appear  to  the  Court,  even  after  the  adjournment  of 
the  Court,  a  new  trial  will  be  granted. 

Motion  for  new  trial.  Decided  by  Judge  Cole.  Bibb 
Superior  Court.     March  Term,  1868. 

Plant  &  Cubbedge  sued  The  Eufaula  Home  Insurance 
Company,  by  attachment  and  garnishment.  The  garnish- 
ment was  dissolved  by  giving  one  Barker  as  security.  The 
plaintiff  got  a  verdict.  From  this  the  Insurance  Company 
entered  an  appeal,  giving  said  Barker  as  the  sole  security  on 
the  appeal  bond.  At  the  June  Term,  1867,  said  appeal  was 
dismissed,  upon  motion  of  plaintiff's  attorneys,  because  said 
Barker,  who  was  security  on  the  bond,  to  dissolve  the  gar- 
nishment, was  the  only  security  on  the  appeal  bond.  That 
dismissal  was  affirmed  by  the  Supreme  Court  at  its  Decem- 
ber Term,  1867. 

At  the  first  session  of  Bibb  Superior  Qourt,  after  said  af- 
firmance, said  Insurance  Company  filed  a  motion  for  a  new 
trial,  on  the  grounds  that  the  verdict  was  contrary  to  the  ev- 
idence, the  law,  the  charge  of  the  Court,  and  the  justice  and 
equity  of  the  case.  With  this  motion wae>  filoeL  an  agreed 
brief  of  the  evidence  adduced  on  said  petit  jury  trial,  the 
substance  of  which  was  as  follows : 

Said  Insurance  Company  insured,  for  Plant  &  Cubbedge, 
thirteen  bales  of  cotton,  at  $2,000  00,  from  Macon  to  Buz- 
zard Roost,  on  the  Macon  and  Brunswick  Railroad,  thence 
to  Darien,  by  the  box  of  L.  F.  Choice,  thence,  per  steamer  or 
sail  vessel,  to  Savannah.     "  Risk  to  allow  forty  days  for  the 
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trip  unless  sooner  made."     The  policy  was  dated  24th   ot 
July,  1865.     When  the  cotton  reached  Buzzard  Roost,  the 
box  had  not  been  made.     It  was  first  put  on  board  a  box 
belonging  to  Hodgkiss  &  Dunnally,  which  box  sunk  in  the 
river  at  that  place.     These  causes,  and  the  low  stage  of  the 
river,  kept  said  cotton  there  about  two  weeks,  before  it  was 
put  on  board  the  box  of  L.  F.  Choice.     On  the  4th  of  Sep- 
tember, 1865,  the  box,  with  said  cotton,  and  other  bales,  in 
all  two  hundred,  started  from  Buzzard  Roost  to  Darien,  and 
had  proceeded  safely,  till,  on   the  16th  of  September,  in 
Dick's  Swift  Cut ;  there  and  then,  the  box  ran  under  a  stoop- 
ing tree.     About  half  the  cargo  went  overboard,  and  the  box 
sunk,  with  the  balance.    No  sufficient  aid  could  be  had,  till 
the  cotton  had  staid  in  the  water  some  two  weeks  or  more, 
and,  by  that  time,  all  marks,  by  which  any  of  it  could  be 
identified,  had  been  obliterated,  and  all  of  it  was  much  dama- 
ged. The  pilot  was  said  to  be  competent  and  faithful,  and  no 
fault  was  attributed  to  any  of  the  persons  in  charge  of  the 
box.     The  president  wrote  a  letter,  declining  to  pay  for  the 
cotton,  on  the  ground  that  the  forty  days  had  transpired  be- 
fore the  loss. 

The  new  trial  was  refused,  upon  the  ground  that  the  mo- 
tion came  too  late,  and  this  is  assigned  as  error. 

W.  Poe,  for  plaintiff  in  error,  contended  that  this  was 
within  the  exception,  "  except  in  extraordinary  cases/'  and 
cited  Irwin's  Code,  sec.  3667,  Grady  vs.  Hightower,  1st 
Kelley's  R.,  252,  and  Chandler  vs.  Hammond,  23  Geo.  R., 
493. 

Lanier  &  Anderson,  for  defendants  in  error,  denied  that 
this  case  was  within  the  exception,  reviewed  said  authorities, 
and  read  Bateman  vs.  Miller,  1st  Sch.  and  Lefr,  201 ;  further 
they  said  that  a  new  trial  could  not  be  granted  from  the  ver- 
dict of  a  petit  jury,  citing  the  Code,  sec.  3662,  and  said 
case  in  23  Georgia,  498.  They  contended  that  the  detention 
on  the  river,  could  not  be  considered  as  part  of  the  forty 
days,   citing  3  Kent,  256 ;  that  said  letter  dispensed  with 

44  N 
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proof  of  the  loss,  citing  said  Code,  sec.  2771,  and  that  the 
plaintiff  could  recover  as  for  a  total  loss,  citing  7  E.  C.  L 
R,  364,  and  9  do.,  224. 

Harris,  J. 

By  sec.  3661,  of  the  Code,  the  power  to  correct  errors  and 
grant  new  trials,  in  any  cause  depending  in  them,  is  given  to 
the  Superior  Court,  in  such  manner  and  under  such  rules 
and  regulations  as  they  may  establish,  according  so  law  and 
the  usages  and  customs  of  Courts.  The  Legislature  evident- 
ly contemplated  that  the  Judges  of  the  Superior  Courts,  in 
convention,  should  prescribe  a  body  of  rules  of  practice,  so 
as  to  cause  uniformity  in  the  Courts. 

It  so  happened  that  no  rule,  whatever,  as  to  whether  a 
motion  for  new  trial,  may  be  made  after  a  verdict  at  common 
law,  or  whether  it  could  be  made  only  after  verdict  on  appeal 
trial,  was  prescribed.  There  being  no  law,  no  decision  of 
this  Court,  no  rule  of  practice  prescribed  by  the  convention 
of  Judges  of  the  Superior  Court,  regulating  this  matter,  it 
would  seem  that,  in  a  question  thus  arising,  a  discretion  does 
belong  to  the  Court,  to  dispose  of  it  in  conformity  to  general 
principles. 

It  seems  that  the  plaintiff  in  error  moved  for  a  new  trial 
on  several  grounds.  We  are  not  at  liberty,  adhering  to  the 
practice  of  this  Court,  to  consider  any  of  them,  as  they  were 
not  pronounced  upon  by  the  Judge,  before  whom  the  motion 
was  made. 

The  sole  question  here,  is  whether  or  not  a  Judge  of  the 
Superior  Court  may  not  grant  a  new  trial  after  a  verdict  of 
common  law  f 

We  have  not  been  able,  in  the  research  made,  to  find  any- 
thing which  denies  such  power.  Whilst  it  may  be  conceded 
that,  under  our  recent  system,  allowing  of  appeals,  as  a  gen- 
eral rule,  new  trials  should  not  be  granted  after  a  verdict 
at  common  law,  we  are  persuaded  that  cases  of  peculiar 
character,  involving  hardship,  and  productive  of  great  injus- 
tice, could  arise,  "which  would  authorize  a  change  of  practice. 
There  can  be  no  question,  it  is  apprehended  that  the  power 
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nt  new  trials,  should  be  exercised  upon  applications, 

Vth,  fully,  such  considerations  as  would  be  addressed 

art  of  equity,  and  supported  by  affidavit.     A  party 

id  never  be  forced  to  file  a  bill,  under  our  system,  to 

jtain  a  new  trial.  I  take  it  that  whenever  a  Court  of 
equity  has  power  to  grant  a  new  trial,  such  new  trial  can  be 
granted  on  the  common  law  side  of  the  Superior  Court,  upon 
precisely  the  same  principles. 

We  are  aware  that  it  is  provided  by  the  Code  that  appli- 
cations for  new  trials,  shall  be  made  at  the  term  at  which  a 
cause  has  been  tried.  This  is,  unquestionably,  the  general 
rule,  and  a  sound  one;  but  we  do  not  understand  it  to  ex- 
clude, when  the  term  shall  have  passed,  an  application 
founded  upon  the  discovery  of  new  and  important  testimony, 
without  any  laches  whatever,  in  applicant,  in  not  having 
procured  it  for  the  trial,  or  other  cases  that  may  fall  within 
the  class  called  extraordinary,  and  are,  therefore,  exceptional. 

The  case  between  the  same  parties,  decided  at  December 
Term,  1867,  exhibited  the  fact  that  the  plaintiff  in  error 
had  in  good  faith  attempted  to  appeal  from  the  verdict  at 
common  law,  but  the  appeal  so  entered  was  dismissed  on 
motion  of  defendant,  because  the  security  on  the  appeal  hap- 
pened to  be  the  same  person  who  was  security  on  the  bond  to 
dissolve  the  garnishment,  and  judgment  had  been  entered  up 
against  him  as  such  security.  This  Court  sustained,  on  tech- 
nical grounds,  the  decision  dismissing  the  appeal ;  but  whilst 
it  did  so,  we  must  not  shut  our  eyes  to  the  fact  that  when 
the  appeal  was  made  the  Clerk  of  the  Court,  cognizant,  as  he 
necessarily  must  have  been,  that  Barker  was  the  security  on 
the  bond  given  in  the  garnishment  proceeding,  and  that  when 
plaintiffs  below  obtained  their  verdict,  they  had  entered  up 
judgment  against  plaintiff  in  error,  as  also  against  Barker,  he 
ought  to  have  refused  to  receive  Barker  as  security  on  the 
appeal.  The  competency  and  sufficiency  of  security  offered 
are  incidental  questions  for  his  decision  when  the  appeal  is 
applied  for,  and  had  he  refused  Barker,  the  plaintiff  in  error 
would  most  probably  have  procured  other  and  competent 
security,  and  Ms  appeal  would  have  been  heard.     The  omis- 
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sion  of  the  Clerk  to  reject  Barker  as  security,  as  he  should 
have  done,  misled  plaintiff  in  error,  prevented  bis  giving 
additional  security,  as  the  law  required,  or  moving  before  the 
term  had  closed  for  a  new  trial.  These  circumstances,  acci- 
dental in  themselves,  and  where  it  is  so  palpable  that  the 
plaintiff  in  error  did  in  good  faith  seek  an  appeal,  authorised 
the  Judge  below  to  hear  the  application  for  new  trial,  and  if, 
upon  any  of  the  grounds  contained  in  the  motion,  the  appli- 
cant was  entitled  to  a  rehearing,  it  should  have  been  granted. 
Judgment  reversed. 


H.  S.  Holdridge  and  Wife,  plaintiffs  in  error,  *«.  A.  L. 
Hamilton  and  Wife,  defendants  in  error. 

When  the  verdict  of  the  jury  is  against  the  weight  of  the  evidence,  though 
not  so  decidedly  so  as  to  authorize  the  Court  to  grant  a  new  trial,  yet 
when  there  is  newly  discovered  evidence,  not  merely  cumulative  in  its 
character,  which  establishes  an  independent  fact  explantory  of  the 
transaction,  going  to  show  that  the  verdict  is  wrong,  a  new  trial  will  be 
granted. 

Assumpsit  for  rent.  Motion  for  new  trial.  Decided  by 
Judge  Cole.  Bibb  Superior  Court.  November  adjourned 
Term,  1867. 

Hamilton,  in  right  of  his  wife,  (who  was  formerly  M.  J. 
Boss,)  sued  Holdridge  and  his  wife  on  their  promissory  note 
for  store-rent.  It  was  agreed  that  the  verdict  in  this  case 
should  apply  to  and  cover  the  three  rent  notes  which  fell  due 
on  the  1st  of  February,  March  and  April,  1867,  as  well  as  the 
note  sued  on.  The  jury  in  the  County-Court  found  for  the 
defendant.  An  appeal  was  entered,  and  it  seems  that  on  the 
appeal  the  parties  treated  all  the  notes  as  sued  on.  On  the 
trial,  on  appeal,  plaintiff  read  in  evidence  the  said  four  notes, 
and  closed.  The  defendant  then  introduced  much  testimony 
to  show  that  the  premises  leaked  badly,  that  his  goods  wee 
greatly  injured,  and  that  Smith  refused  to  repair  the  roof.    In 
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answer  to  this,  the  plaintiff  also  had  much  testimony,  includ- 
ing that  of  some  of  the  former  tenants  of  said  store.  So 
much  of  this  as  is  important  appears  in  the  decision  of  the 
Court. 

The  verdict  was  for  the  plaintiff  for  the  full  amount  and 
costs.  After  the  trial,  said  defendants  procured  an  affidavit 
from  Faulkner,  the  tinner,  who  stated  that  early  in  February, 
1867,  he  repaired  the  holes  made  by  the  fireman ;  that,  "  in 
addition  to  re-covering  the  holes  so  made,  he  also  soldered  a 
number  of  open  seams  in  the  gutters  of  said  building,  on 
each  side  of  said  building,  but  mostly  in  the  gutter  next  to 
the  burnt  building."  And  with  this,  and  the  affidavit  of 
defendants  that  they  had  learned  this  since  the  trial,  defend- 
ants' attorneys  moved  for  a  new  trial  on  the  grounds  that  the 
verdict  was  contrary  to  the  evidence,  etc.,  and  because  of  said 
newly  discovered  evidence. 

The  Court  refused  a  new  trial,  and  this  is  assigned  as  error. 

Lyon  &  deGraffenried,  for  plaintiff  in  error. 
Lanier  &  Anderson,  for  defendant  in  error. 

Warner,  C.  J. 

The  error  assigned  in  this  case  to  the  judgment  of  the 
Court  below,  is  the  refusal  of  the  Court  to  grant  a  new  trial 
upon  the  facts  set  forth  in  the  record.  The  defense  of  the 
defendants  against  the  payment  of  the  note  sued  on,  was  the 
leaky  condition  of  the  store-room,  for  the  rent  of  which  the 
same  was  given.  In  our  judgment,  the  weight  of  the  evi- 
dence (independent  of  the  newly  discovered  testimony)  was 
in  favor  of  the  leaky  condition  of  the  store-room  At  the  time 
the  defendants  occupied  it,  but  we  should  not  have  interfered 
with  the  verdict  of  the  jury  on  that  ground  alone.  The  evi- 
dence of  the  Cherrys,  that  the  roof  did  not  leak  after  they 
occupied  it,  is  accounted  for  by  the  newly  discovered  evidence 
of  Faulkner,  the  tinner,  who  states,  in  his  affidavit,  that 
early  in  February,  1867,  he  soldered  a  number  of  open  seams 
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in  the  gutters  of  said  building,  on  each  side  of  it,  in  addition 
to  the  holes  made  by  the  firemen.  This  newly  discovered  evi- 
dence would  have  explained  why  the  store-house  did  not  leak 
after  the  Cherrys  moved  into  it,  and  have  reconciled  the  appa- 
rent conflict  between  their  evidence  and  the  evidence  for  the 
defendants  as  to  the  leaky  condition  of  the  house  when  the 
defendants  occupied  it.  The  seams  in  the  gutters  were  open 
when  the  defendants  occupied  the  house,  but  were  stopped  by 
Faulkner,  the  tinner,  before  or  about  the  time  the  Cherrys 
went  into  possession  of  it.  This  newly  discovered  evidence 
was  not  merely  cumulative,  but  establishes  a  material,  inde- 
pendent fact,  which  explains  why  the  house  may  have  leaked 
when  occupied  by  the  defendants,  and  not  have  leaked  when 
occupied  by  the  Messrs.  Cherry,  the  subsequent  tenants.  Upon 
a  review  of  the  facts  contained  in  this  record,  we  are  of  opinion 
that  a  new  trial  should  have  been  granted,,  and  that  the  Court 
below  erred  in  refusing  to  do  so.  Let  the  judgment  of  the 
Court  below  be  reversed. 


L.  Wilkowski,  plaintiff  in  error,  tw.  Abraham  Halle, 

defendant  in  error. 

1.  All  applications  for  continuances,  are  addressed  to  the  sound  legal 
discretion  of  the  Court,  and  if  not  expressly  provided  for,  shall  be 
granted  or  refused,  as  the  ends  of  justice  maj  require. 

2.  A  Notary  Public,  who  is  an  attorney  at  law,  cannot  qualify  a  party  to 
an  affidavit  for  an  attachment,  and  take  the  bond,  and  issue  the  attach- 
ment, in  a  case  where  he  is  employed. 

Attachment  and  claim.  Tried  before  Judge  Cole.  Bibb 
Superior  Court.    November  Term,  1867. 

Brummer  was  a  merchant  in  Macon.  He  owed  Halle 
$3,500  00,  and  he  came  to  Macon  to  collect  his  money. 
Soon  afterwards,  Wilkowski,  of  Wilkowski  &  Co.,  of  Cin- 
cinnati, Ohio,  came  also,  and  in  consideration  of  the  settle- 
ment of  claims  against  Brummer,  held  by  his  firm,  and  Lock- 
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hart  &  Ireland,  of  Cincinnati,  and  others  whom  he  represented, 
he  procured  Bruramer  to  sell  out  to  him,  his  entire  stock  of 
goods,  and  took  possession  of  the  same. 

Brummer  then  left  Macon.  Thereupon  Halle  employed 
Washington  Poe  and  Henry  C.  Day,  attorneys  at  law,  and 
partners  under  the  firm  name  and  style  of  W.  Poe,  to  col- 
lect his  said  claim.  He  sued  out  an  attachment  against 
Brummer.  The  affidavit  was  made  before  said  Day,  as  a 
Notary  Public,  and  he  witnessed  the  bond,  and  issued  the  at- 
tachment. The  stock  of  goods,  in  Wilkowski's  possession, 
was  levied  on,  and  he  claimed  them. 

Before  the  trial,  Halle  had  procured  the  testimony  of  cer- 
tain persons,  to  the  effect  that  the  claims  held  by  Wilkowski 
against  Brummer  were  spurious,  and  gotten  up  as  a  cover  for  a 
fraudulent  transfer  of  said  goods,  to  him  by  Brummer,  so  as  to 
defeat  Halle.    When  the  cause  was  reached,  the  claimant's  at- 
torneys moved  to  continue  the  case,  in  order  to  get  the  testi- 
mony of  Lockhart  &  Ireland,  to  show  that  Brummer  did 
owe  them,  and  that  Wilkowski  did  represent  them  in  collect- 
ing their  claims.     It  was  shown  that  Cincinnati,  Ohio,  was 
their  residence,  that  about  two  weeks  before  Court,  interroga- 
tions were  sent  there  to  them,  that  upon  being  advised  that 
they  were  in  New  York,  the  claimant's  attorneys  ordered  the 
interrogatories  sent  to  New  York,  or  held  for  the  return  of 
the.  witnesses  to  Cincinnati,  which  was  the  most  expeditious, 
etc. 

It  being  conceded,  that  Cincinnati  wa$  more  than  five 
hundred  miles  from  Macon,  and  the  showing  being  ob- 
jected to,  because  the  interrogatories  were  taken  out  so  late, 
the  Court  held  that  the  interrogatories  should  have  been  taken 
out  according  to  the  rule  of  Court,  three  months  before  Courtf 
and  refused  the  continuance.  When  the  jury  had  been  em- 
pannelled,  claimant's  attorneys  moved  to  dismiss  the  attach- 
ment, because  the  same  was  issued  by  said  Day,  one  of  the 
plaintiff's  attorneys.  The  Court  overruled  the  objection, 
and  ordered  the  case  to  proceed.  Testimony  pro  and  eon 
was  introduced,  touching  the  bona  fides  of  the  sale  to  claim- 
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ant,  and  the  jury  found  the  property  subject  to  the  attach- 
ment. 

Claimant  assigns  as  error,  the  refusal  of  said  continuance, 
and  the  refusal  to  dismiss  said  attachment. 

Lyon  &  deGraffenreid,  for  plaintiffs  in  error. 
W.  Poe,  for  defendants  in  error. 
Walker,  J. 

1.  All  applications  for  continuances,  are  addressed  to  the 
sound  legal,  discretion  of  the  Court,  and  if  not  expressly 
provided  for,  shall  be  granted  or  refused,  as  the  ends  of  jus- 
tice may  require.  Code,  sec.  3480.  In  this  case,  there  was 
no  such  abuse  of  the  discretion  of  the  Court  below,  as  to 
require  this  Court  to  control  the  exercise  of  that  discretion. 

2.  Was  the  process  of  attachment  founded  upon  an  affida- 
vit taken  by  a  Notary  Public,  employed  in  the  cause,  and 
issued  by  him,  void  ?  By  the  old  law,  a  Notary  Public  was 
not  empowered  to  issue  an  attachment.  This  power  was  con- 
ferred on  him  by  the  Act  of  March  4th,  1856 ;  pamp.  Acts, 
p.  25 ;  and  this  act  was  embodied  in  the  Code,  sec.  3200. 
Section  2201  provides  that  the  party  seeking  the  attachment, 
before  the  same  issues,  shall  give  bond,  with  good  security, 
oonditioned  to  pay  the  defendant  all  damages  that  he  may 
sustain,  and  all  costs  that  may  be  incurred  by  him,  in  the 
event  that  plaintiff  shall  fail  to  recover  in  said  case ;  "  which 
bond,  it  shall  be  the  duty  of  the  magistrate  or  other  officer 
before  whom  the  affidavit  is  made,  to  take.'1 

Shall  the  attorney  of  the  plaintiff  take  this  bond,  which 
the  law  provides  for  the  defendant's  security,  against  a  wrong- 
ful issuing  of  the  attachment?  Shall  the  plaintiff 's  attor- 
ney be  the  judge  as  to  the  sufficiency  of  the  bond,  to  protect 
the  opposite  party  and  as  to  the  solvency  of  the  surety  ?  Is  not 
this,  at  least,  a  quasi  judicial  proceeding?  The  officer, 
taking  the  affidavit,  is  in  duty  bound  to  take  the  bond,  to 
decide  upon  its  sufficiency,  its  legality,  and  its  solvency. 
Does  not  this  duty  come  within  the  prohibitions  of  sec.  193, 
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Rev,  Code,  which  says:  "No  judge  or  justice  of  any  Court, 
bo  ordinary,  justice  of  the  peace,  nor  presiding  officer  of  any 
inferior  judicature,  or  commissioner,  can  sit  in  any  cause  or 
proceeding,  in  which  he  is  pecuniarily  interested,  or  related 
to  either  party,  within  the  fourth  degree  of  consanguinity, 
or  affinity,  nor  in  which  he  has  been  counsel,  without  the  con- 
sent of  all  the  parties  in  interest."  Is  not  the  taking  of  the 
affidavit  of  the  plaintiff,  and  bond  to  indemnify  the  defend- 
ant against  damaged  and  costs,  "  a  proceeding,"  in  which  the 
attorney  for  the  plaintiff,  in  this  case,  "  sits  ?"  He  decides 
upon  these  things. 

Again,  by  sec.  443,  Rev.  Code,  attorneys  have  certain 
powers  therein  specified,  "  but  they  cannot  take  affidavits  re- 
quired of  their  clients,  unless  specially  permitted  by  law." 
Now,  the  technical  meaning  of  the  phrase,  "  take  affidavits," 
refers  to  the  certifying  or  qualifying  parties  to  affidavits. 
Upon  first  reading  the  clause  quoted,  I  was  inclined  to  think 
the  words  were  not  used  in  their  strict  technical  sense,  but 
intended  to  say,  that  attorneys  could  make  affidavits  for  their 
clients  only  in  those  cases  specially  permitted  by  law.     Upon 
reflection,  I  am  rather  inclined  to  think,  with  my  brethren, 
that  the  words  are  used  with  strict  legal  accuracy,  and  in- 
tended to  reach  just  such  a  case  as  this;  more  especially 
when  taken  in  connection  with  the  general  rules  of  the  law 
upon  the  subject.     Mr.  Tidd  says :  "By  the  general  practice 
of  all  the  Courts,  affidavits  sworn  before  the  attorney  or  so- 
licitor in  the  cause,  cannot  be  read.     And  this  practice  ex- 
tends to  affidavits  taken  before  attorneys,  as  commissioners, 
in  causes  wherein  they  are  concerned  for  the  parties  on 
whose  behalf  such  affidavits  are  made."     1  Tidd's  Prac.  494. 
In  the  case  of  the  King  vs.  Wallace,  3  T.  R.,  403,  it  is  held 
that  the  Court  (of  Kings  Bench)  will,  in  no  case,  issue  an 
attachment  against  a  party  at  the  suit  of  another,  where  the 
affidavits,  on  which  the  motion  is  founded,  are  sworn  before 
the  agent  of  the  prosecutor.    In  the  case,  (C.  P.,)  of  Hop- 
kinson   vs.   Buckley,  8  Taunton's    R.,  p.   74,  "Vaughan, 
Serg't,  showed  cause  against  a  rule,  which  had  been  obtained 
by  Hullock,  Serg't,  and  insisted  that  it  must  be  discharged 
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with  costs,  as  all  the  affidavits  of  the  party,  which  were  the 
foundation  of  the  rule,  had  been  sworn  before  his  own  attor- 
ney in  the  cause.  The  Court  observed,  that  it  was  extremely 
wrong  for  the  attorneys  in  a  cause,  to  act  as  commissioners  in 
taking  the  affidavits  of  their  clients,  and  gave  judgment  that 
the  rule  be  discharged  with  costs."  So  in  the  case  of  Jenkins 
vs.  Mason,  3  Moore's  Rep.,  in  the  same  Court  it  was  held 
that  an  affidavit,  stating  that  the  defendant  had  been  dis- 
charged under  an  insolvent  debtor's  act,  cannot  be  sworn  be- 
fore his  own  attorney  in  the  cause.  The  rule  is  the  same  in 
Chancery.  In  3  Dan.,  Ch.  Pr.  234,  it  is  said  that/,"  It  is  to 
be  observed,  also,  that  the  master  extraordinary,  before  whom 
the  affidavit  is  sworn,  must  not  be  a  solicitor  in  the  cause.'1 
"  In  the  matter  of  Thomas  Hogan,  a  lunatic,  August  9th, 
1754,  the  petitioner  had  taken  all  the  affidavits  before  him- 
self, notwithstanding  he  had  been  solicitor,  throughout,  in  the 
cause.  Lord  Chancellor  Hardwick  :  "  If  I  had  known  this 
at  the  time,  I  would  not  have  suffered  the  affidavits  to  be 
read.  At  common  law,  it  is  always  objected  to,  and  dis- 
countenanced, and  equally  so  in  equity,  from  the  incon- 
venience that  would  arise  if  such  a  practice  was  suffered ; 
for  this  and  other  reasons,  the  petition  was  dismissed  with 
oosts  to  come  out  of  the  pocket  of  the  solicitor  who  thus 
very  improperly  took  the  affidavits."  The  same  rule  ob- 
tains in  New  York.  "  Skinner  was  about  to  read  an  affi- 
davit in  support  of  a  motion  in  this  cause,  when  Wolworth 
objected,  that  the  affidavit  had  been  taken  before  the  attor- 
ney for  the  plaintiff,  who  was  commmissioner  for  taking  affi- 
davits, to  be  read  in  this  Court.  Per  Curiam:  "The  prac- 
tice of  the  Court  of  K.  B.  is  not  to  allow  an  affidavit,  taken 
before  the  attorney  in  the  cause,  to  be  read.  It  is  a  very  fit 
and  proper  rule,  which  we  shall,  therefore,  adopt  as  the 
practice  here."  Taylor  vs.  Hatch,  12,  J.  R.,  340.  In  Baa, 
Abr.,  147,  (Bouv.  Ed.,)  it  is  said :  "  Affidavits,  taken  before 
a  person  who  is  a  solicitor  in  the  cause,  are  not  allowed  to  be 
read  either  at  law  or  in  equity;  nor  can  affidavits  be  received 
which  are  sworn  before  the  attorney  of  the  party  or  his 
partner." 
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These  authorities  seem  very  clear  and  directly  in  point. 
Read  in  the  light  thus  reflected,  we  think  the  Code  excludes 
a  Notary  Public  from  taking  the  affidavit  of  his  client,  and 
issuing  the  attachment  in  a  case  where  he  is  employed  as  aa 
attorney  at  law. 

This  Court  has  applied  the  same  principle  to  the  taking 
of  depositions.  In  Tillinghast  et  al,  vs,  Walton,  5  Georgia 
Report,  335,  it  is  decided  that  if  the  relation  of  the  Commis- 
sioner to  either  party  in  the  cause  is  such  as  to  warrant  the 
inference  that  he  may  act  under  a  bias  to  either  party  he  is 
not  competent  to  act  as  Commissioner,  and  excluded  testi- 
mony taken  by  the  Clerk  of  one  of  the  counsel  in  the  cause. 
In  delivering  the  opinion,  page  340,.  Judge  Nisbet  says : 
u  The  policy  which  excludes  a  solicitor  of  a  party  is  founded 
in  a  just  apprehension,  that  from  his  relationship  to  him  he 
will  not  deal  fairly  by*  the  adverse  party.  This  policy  ought 
also  to  exclude  his  Clerk.  Nay,  farther,  it  has  been  held 
that  if  the  clerk  of  a  Solicitor  in  the  cause  has  been  em- 
ployed as  clerk  to  the  Commissioner,  the  depositions  shall 
be  suppressed."  Citing  Newton  vs.  Foote,  2  Dick.,  793 ;  2 
Ch.  R.,  393 ;  S.  C.  Cook  vs.  Wilson,  4  Mad.  R.,  380.  This 
case  was  approved  in  Glanton  vs.  Griggs,  5  Georgia,  429, 
et  seq,  and  on  page  433  it  is  said  the  Commsssioners  like 
jurors  should  be  free  from  all  impressions  and  influences. 
For  the  time  being  they  discharge  judicial  functions.  They 
should  not  be  under  the  power,  nor  owe  suit  or  service  to 
either  party.  The  same  principle  will  exclude  a  Notary 
Public  from  taking  the  affidavit  and  bond  and  issuing  an 
attachment  in  a.  case  where  he  is  employed.  Other  reasons 
connected  with  public  policy  might  be  given,  but  we  forbear. 
"We  think,  both  upon  principle  and  authority,  that  the  attor- 
ney, who  may  be  a  Notary  Public,  is  not  authorized  to  take  the 
affidavit  and  bond  of  his  client  and  issue  the  attachment  in  a 
case  where  he  is  employed;  and  that  the  Court  erred  in  not 
sustaining  the  objection  made  to  the  attachment  on  this 
account. 

Judgment  reversed. 
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Woolfolk  &  Andebson,  plaintiff  in  error,  vs.  David 

Rumph,  et  al,  defendants  in  error. 

This  Court  will  not  reverse  the  judgment  dissolving  an  injunction  when 

the  facts  show  that  such  dissolution  was  right. 
Answer  being  waived  by  the  "bill  the  injunction  may  be  dissolved  upon 

the  coming  in  of  the  answer  of  only  one  of  several  defendants. 

Equity.    Motion  to  dissolve  injunction.  Decided  by  Judge 
Cole.    Chambers.     February,  1868. 

The  Bill  made  the  following  case:  David  Rumph  drew 
a  draft  for  $1200  on  Woolfolk  &  Anderson,  dated  26th 
September,  1867,  payable  ten  days  after  its  date,  to  the  order 
of  E.  C.  Granniss.  They  accepted  it  in  consideration  of 
David  Rumph's  promise  to  send  them  cotton  from  his  crop 
of  that  year,  to  reimburse  them.  They  paid  the  draft.  In 
November  they  received  from  him,  five  bales  of  cotton,  and 
they  sold  it.  They  gave  him  a  credit  of  $270  00.  Instead 
of  sending  the  other  cotton,  Rumph  turned  over  to  his  son 
#  twenty-five  other  bales,  being  all  he  had. '  The  son  shipped 
these  bales  to  Hardeman  &  Sparks,  and  they  stored  them 
with  Woolfolk  &  Anderson,  in  the  name  of  the  son,  D.  M. 
Rumph.  Hardeman  &  Sparks  withdrew  twenty-two  of 
these  bales  and  sent  them  to  N.  Reed  &  Co.,  of  Savannah, 
Georgia.  Until  this  had  happened,  Woolfolk  &  Anderson 
did  not  know  that  said  David  and  said  D.  M.  were  related, 
or  that  David  had  any  interest  in  said  twenty-five  bales. 
But  now  they  state  upon  information  that  said  David  and 
D.  M.  are  so  related,  and  when  said  draft  was  drawn,  were 
jointly  interested  in  the  plantation  on  which  the  said  twenty- 
five  bales  were  grown,  and  that  the  proceeds  of  the  draft  was 
used  for  their  joint  benefit.  David  Rumph  is  insolvent  or 
embarrassed.  The  prayer  was,  that  Hardeman  &  Sparks 
and  N.  Reed  &  Co,  should  not  dispose  of  the  cotton  held  by 
them,  (except  sufficient  to  pay  their  charges,)  and  that  said 
David  and  D.  M.,  and  their  other  agents  be  enjoined  from 
disposing  of  any  of  it,  etc. 

The  injunction  was  granted  as  prayed  for.    By  amend- 
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ment,  the  bill  was  altered  as  follows :  The  consideration  of 
said  acceptance  was  the  promise  of  said  Rumph,  that  he 
would  not  only  send  them  the  cotton  which  he  raised  in  1867, 
but  such  as  he  bought  also,  and  would  try  to  get  his  neigh- 
bors to  send  their  cotton  to  the  acceptors.  The  money 
realized  on  the  draft  was  used  for  the  benefit  of  Rumph  & 
Boyd,  (composed  of  said  David  and  John  Boyd,)  merchants, 
and  the  twenty-five  bales,  or  most  of  it,  was  received  by  said 
firm  in  payment  for  goods  sold,  and  the  balance  raised  by 
David  Rumph  and  one  Morris,  who  farmed  jointly;  and 
that  this  balance  was  turned  over  by  said  David  to  said  D. 
M.,  without  Boyd's  consent.  The  amendment  made  Boyd  a 
defendant  to  the  bill. 

The  answers  of  the  defendants  were  waived.     D.   M. 

Rumph  alone,  answered  the  bill.    In  his  answer  he  stated 

that  but  eight  of  said  bales  came  from  said  farm  of  Rumph 

and  Morris,  and  that  they  were  paid  to  said  Boyd  &  Rumph 

for   bacon,  etc,  advanced  to  the  laborers  of  Rumph  and 

Morris.     The  others,  Boyd  &  Rumph   took  from  other 

parties  in  payment  of  debts,  etc. ;  he  shipped  twenty-eight 

bales  to  Hardeman  &  Sparks;  but  David  Rumph  had  no 

interest  in  them  or  any  of  them ;  Boyd  &  Rumph  owed  him, 

D.  M.  Rumph,  $1,150  00  in  gold,  which  he  got  by  his 

marriage,  and  loaned  to  the  firm  on  the  15th  of  July,  1867, 

and    took  the  firm  note  therefor,  due  one  day  after  date. 

His  partner,  Boyd,  turned  over  to  him  said  twenty-eight 

bales  in  part  payment  of  said  note.     He  denied  having  been 

interested  with  David  Rumph  in  any  farming  operation,  or 

in  getting  and  using  this  money  for  himself  and  David,  stating 

that  he  got  and  used  it  for  the  firm  of  Boyd  &  Rumph.    Of 

the  other  allegations  he  knew  nothing. 

A  motion  was  made  to  dissolve  said  injunction  upon  the 
coming  in  of  this  answer.  At  the  hearing  various  affidavits 
were  read.  John  Boyd  affirmed  that  the  twenty-eight  bales 
were  turned  over  by  Boyd  &  Rumph  in  part  payment  of  said 
note.  John  C.  Floyd  affirmed  that  by  Boyd's  request  he 
formally  turned  over  said  twenty-eight  bales  to  D.  M. 
Rumph  for  said  purpose,  though  at  the  time  he  did  not  see 
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the  cotton  nor  the  receipts.  W.  J.  Colson  affirmed  that  they 
were  so  turned  over  by  the  firm  for  said  purpose.  Jas.  A 
Felligan  affirmed  that  the  said  acceptance  was  not  obtained 
for  farming  purposes,  but  by  said  David,  when  en  route  to 
New  York  to  buy-  goods;  when  said  David  was  in  New 
York,  he  gave  one  Wagstaff  a  list  of  names  to  whom  he 
wished  the  proceeds  t>f  this  draft  paid,  to- wit:  certain 
creditors  of  Boyd  &  Rumph.  The  draft  not  being  paid  at 
maturity,  Wagstaff  ordered  it  paid  to  E.  C.  Grannis  as  his 
agent,  and  further  that  D.  M.  and  David  were  not  farming 
together  in  1867. 

To  the  bill  was  attached,  as  an  exhibit,  a  certificate  of  one 
E.  McDonald,  that  the  money  drawn  from  Woolfolk  & 
Anderson  was  for  the  benefit  of  Boyd  &  Rumph,  and  that 
David  promised  to  ship  Woolfolk  &  Anderson  the  cotton  he 
raised  and  what  Be  might  buy,  and  use  his  influence  for 
them.  P.  G.  Tretwell  and  John  Boyd  made  affidavits  that 
said  David  &  D.  M.  did  not  farm  on  joint  account  in  1867. 
John  Boyd  further  affirmed,  that  David  Rumph  told  him  he 
had  turned  over  twenty-eight  bales  of  cotton  to  D.  M. 
Rumph,  of  which  twenty  were  taken  in  for  debts  doe  the 
store,  and  eight  bales  made  by  Rumph  &  Morris,  and  David 
turned  over  to  D.  M.  the  cotton  in  Macon  and  Savannah, 
without  affiant's  consent.  Besides  these  affidavits,  a  letter 
from  David  Rumph  to  his  partner,  Boyd,  was  read.  It  is 
simply  a  statement  of  why  he  drew  the  draft ;  that  it  was 
for  the  benefit  of  Rumph  &  Boyd;  that  he  had  gotten 
Wagstaff  to  pay  off  the  debts  when  this  draft  was  paid,  but 
that  W.  &  A.  had  never  paid  it,  etc. 

Judge  Cole  dissolved  the  injunction,  and  of  this  com- 
plaint is  now  made.  It  was  insisted  that  the  Court  onght  not 
to  have  dissolved  the  injunction  till  all  the  defendants 
answered. 

Lanier  &  Anderson,  for  plaintiffs  in  error. 
John  B.  Weems,  for  defendants  in  error. 
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Harris,  J. 

We  are  called  on  by  the  bill  of  exceptions  to  reverse  the 
decision  of  the  Judge  below  dissolving  the  injunction,  in 
this  case,  restraining  Hardeman  &  Sparks,  of  Macon,  and 
N.  Beid  &  Co.,  of  Savannah,  factors,  from  the  sale  of  cotton 
stored  with  them  by  David  M.  Humph,  as  also  David  Humph 
and  his  partner,  Boyd,  and  David  M.  Humph,  until  the 
further  <jrder  of  the  Court. 

Decision  after  decision  of  this  Court  evinces  its  great 
unwillingness  to  interfere,  without  very  clear  ground  for  so 
doing,  with  the  granting  or  dissolution  of  injunctions  by  the 
Judges  of  the  Superior  Courts ;  but  apart  from  any  influence 
by  the  course  of  adjudications  referred  to,  looking  to  the  case 
as  presented  here,  it  would  have  been  very  strange  had  the 
decision  below  been  otherwise.  The  defendants  were  not 
required  to  answer  the  bill.  It  charged  collusion  to  defraud 
between  the  father,  David  Humph,  and  the  son,  David  M. 
Humph,  as  to  the  twenty-eight  bales  of  cotton  which  the 
latter  received  from  Humph  &  Boyd  in  payment  of  a  debt 
to  him  of  $1,160  in  gold.  David  M.  Humph  answered  the 
bill  fully,  and  supporting  his  answer  by  the  affidavits  of  several 
disinterested  persons,  moved  to  dissolve  the  injunction ;  counter 
affidavits  were  filed,  but  they  furnishing  no  fyct  to  authorize 
the  continuance  of  the  injunction,  it  was  properly  dissolved. 

Judgment  affirmed. 
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Southern  Express  Company,  plaintiff  in  error,  vs.  Jakes 

A.  Everett,  defendant  in  error. 

A  common  carrier  may  require  the  nature  and  value  of  the  goods  deliv- 
ered to  him  to  be  made  known ;  but  if  the  shipper,  at  the  time  of  de- 
livery thereof)  practice  any  fraudulent  acts,  sayings  or  concealments 
upon  the  carrier,  as  to  the  value  of  the  parcel,  or  resort  to  any  artifice, 
to  give  a  box,  containiug  a  valuable  diamond  breast-pin,  a  mean  ap- 
pearance, and  thereby,  to  induce  the  carrier  to  think  it  of  trifling 
value,  and  so  prevent  him  from  making  inquiries ;  or  if  tlje  shipper, 
with  the  intention  to  deprive  the  carrier  of  his  lawful  freight,  conceal* 
from  him  the  nature  and  value  of  the  article  delivered,  it  is  a  legal 
fraud  upon  the  carrier,  and  will  relieve  him  from  liability. 

The  responsibility  of  the  carrier  ceased  with  the  delivery  of  goods  at 
their  destination,  according  to  the  direction  of  the  person  sending,  or 
according  to  the  custom  of  the  trade.  A  delivery  of  the  goods  to  the 
duly  authorized  agent  of  the  owner  or  assignee,  is  a  good  delivery. 

Case.  Common  Carrier.    Tried  before  Judge  Cole.    Bibb 
Superior  Court.    November  Term,  1867. 

This  was  an  action  against  the  Southern  Express  Com- 
pany for  the  loss  of  a  diamond  breast-pin.  A  package, 
containing  a  diamond  breast-pin,  worth  $600  00,  addressed  ■ 
to  Miss  Theodosia  Everett,  at  the  Female  College,  Macon, 
Georgia,  was  delivered  to  the  agent  of  the  Company,  at 
Fort  Valley,  .Georgia,  for  transportation  to  Macon.  The 
Company  reoeived  only  twenty-five  cents  for  the  freight.  The 
package  was  carried  to,  and  delivered  to  the  agent  of  the  Com* 
pany,  by  a  negro  boy,  ten  or  twelve  years  old.  It  was  a 
small  paper  box,  tied  with  a  string,  and  not  sealed.  The 
negro  did  not  know  the  contents  of  the  {box,  and  delivered 
it  unopened.  No  information  was  given  to  the  agent,  at  the 
time  of  the  delivery  to  him,  of  the  contents  of  the  box,  and 
no  question  was  asked  by  the  agent,  as  to  its  contents.  The 
package  was  duly  transmitted  to  Macon,  and  delivered  to 
Dr.  Bonnell,  the  President  of  said  College,  unopened,  and  he 
caused  it  to  be  handed  to  said  Miss  Everett.  She  opened  it, 
and  found  the  breast-pin  was  wanting.  Miss  Everett  was 
then  a  student  in  said  College,  (of  what  age  does  not  appear, 
but  the  record  shows  that  the  suit  was  originally  brought 
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by  one  Green,  as  her  guardian,  and  that  afterwards,  by  con- 
sent, James  A.  Everett  was  substituted  as  plaintiff.)  The 
box  was  received  by  her  unopened,  in  the  same  condition  as 
Dr.  Bonnell  had  received  it. 

Upon  this  state  of  facts,  defendant's  attorneys  requested  the 
Court  to  charge,  "  1st,  That  the  facts  that  said  package  was 
transmitted  to  the  depot  by  a  negro  boy  ten  or  twelve  years  old ; 
that  it  contained  a  valuable  jewel,  and  was  a  small  paper  box 
tied  around  with  a  cotton  string,  and  that  said  defendant  had 
no  notice,  whatever,  of  its  containing  a  valuable  jewel,  from 
the  shipper,  or  any  other  person,  constituted  a  fraud  in  fact, 
and  in  law,  and  that,  therefore,  the  defendants  are  not  liable 
for  the  loss  of  the  same.  2nd,  That  delivery  of  said 
package  to  Dr.  Bonnell,  President  of  the  Macon  Female 
College,  was  a  good  and  sufficient  delivery  to  the  person  to 
whom  said  package  was  addressed,  and  that,  therefore,  said 
defendants  were  not  liable  for  the  loss  of  the  contents  of  said 
package." 

The  Court  declined  so  charging,  but  charged  that  "  the 
defendant  received  the  package,  under  the  facts  of  this  case, 
at  their  risk  as  common  carriers,  and  were  bound,  as  such, 
to  deliver  the  same  to  the  person  to  whom  it  was  addressed ; 
that  delivery  of  said  package,  to  Dr.  Bonnell,  President  of 
the  Macon  Female  College,  was  not  a  legal  delivery,  which 
would  discharge  the  defendant,  and  that  it  was  defendant's 
duty  to  deliver  it  to  Miss  Everett,  to  whom  it  was  addressed." 
The  verdict  was  for  $500  00,  and  interest  against  the  Com- 
pany. 

The  attorney  for  defendant  sued  out  a  writ  of  error,  as- 
signing that  the  Court  erred,  in  refusing  said  requests,  and 
giving  said  charge. 

.Njesbits,  for  plaintiff  in  error. 

W.  K.  deGbaffenried,  for  defendant  in  error. 
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Warner,  C.  J. 

This  was  an  action  brought  by  the  plaintiff  against  the 
defendant  as  a  common  carrier,  to  recover  the  value  of  a 
diamond  breast-pin.  The  facts  are  fully  set  forth  in  the 
report  of  the  case.  The  errors  assigned  to  the  ruling  of  the 
Court  below,  are  in  refusing  to  charge  the  jury  as  requested 
by  defendant's  counsel,  and  in  charging  the  jury  as  set  forth 
in  the  record.  The  charge,  as  requested  by  the  defendant's 
counsel,  in  our  judgment,  was  properly  refused  by  the  Court 
below,  for  the  reason  that  it  would  have  practically  excluded 
from  the  jury  the  consideration  of  the  facts,  thereby  making 
the  Court  the  exclusive  judge  of  the  facts  proved,  whereas 
it  is  the  duty  of  the  Court  to  instruct  the  jury  as  to  the  law 
applicable  to  the  facts  proved,  leaving  the  jury  to  find  what 
facts  have  been  proved  by  the  evidence  in  the  case.  The 
Court  charged  the  jury,  "that  the  defendant  received  the 
package,  under  the  facts  of  this  case,  at  their  risk,  as  common 
carriers,  and  were  bound,  as  such,  to  deliver  the  same  to  the 
person  to  whom  it  was  addressed ;  that*  delivery  of  said 
package  to  Dr.  Bonnell,  the  President  of  the  Macon  Female 
College,  was  not  a  legal  delivery  which  would  discharge  the 
defendant,  and  that  it  was  defendant's  duty  to  delivery  it  to 
Miss  Everett,  to  whom  it  was  addressed."  This  package, 
which  was  a  small  paper  box,  unsealed,  tied  with  a  cotton 
string,  contained  a  valuable  diamond  breast-pin,  of  the  value 
of  five  hundred  dollars,  and  was  delivered  to  the  agent  of 
defendant  by  a  negro  boy,  ten  or  twelve  years  of  age,  at  Fort 
Valley,  to  be  transported  to  Macon.  No  information  was 
given  to  thedefendant's  agent  of  the  contents  of  the  box 
at  the  time  of  delivery,  and  no  questions  were  asked  by  the 
agent  as  to  its  contents ;  the  box  was  delivered  unopened, 
and  twenty-five  cents  freight  was  charged  and  received  for  the 
transportation  of  it  to  Macon.  The  question  presented  here' 
is,  whether  the  facts  and  circumstances  attending  the  delivery 
of  this  box,  containing  this  valuable  diamond  breast-pin,  to 
the  defendant,  constitute  a  fraud  in  law,  which  will  discharge 
him  from  liability  for  the  value  thereof  as  a  common  carrier  ? 
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"The  carrier  may  require  the  nature  and  value  of  goods 
delivered  to  him  to  be  made  known,  and  any  fraudulent  acts, 
sayvng8y  or  concealment,  by  his  customers,  will  relieve  him 
from  liability."  Rev.  Code,  sec.  2054.  It  is  insisted  that 
it  was  the  duty  of  the  agent  of  the  defendant  to  have 
required  the  contents  of  the  box  to  have  been  made  known 
to  him  at  the  time  of  delivery,  and  that,  inasmuch  as  he  did 
not  make  the  inquiry,  the  defendant  is  liable  for  the  full 
value  of  its  contents,  whatever  the  same  may  have  been.  It 
is  true,  the  defendant,  as  a  common  carrier,  tfiay  require  the 
nature  and  value  of  the  goods  delivered  to  him  to  be  made 
known,  but  if  the  conduct  of  the  shipper  was  such,  at  the 
time  of  the  delivery  of  the  goods,  as  would  be  calculated  to 
induce  the  defendant  to  believe  that  the  goods  delivered  were 
of  but  little  value,  or  such  as  would  be  calculated  to  conceal 
from  him  the  true  value  thereof,  and  thereby  throws  him  off 
his  guard,  as  to  the  necessity  of  making  any  inquiry  as  to 
the  nature  and  value  of  the  goods  delivered,  in  order  to 
deprive  the  carrier  of  his  lawful  freight,  such  conduct,  on 
the  part  of  the  shipper,  would  be  a  legal  fraud  upon  the 
carrier.  The  point  is  not  whether  the  defendant  might  have 
inquired  as  to  the  nature  and  value  of  the  goods,  but  the 
point  in  the  case  is,  whether  the  acts  and  conduct  of  the 
shipper  in  regard  to  this  box  and  contents,  were  not  calculated 
and  intended  to  conceal  from  the  defendant  the  nature  and 
value  of  the  contents  of  the  box,  so  as  to  prevent  any  inquiry 
being  made,  and  thus  deprive  the  defendant  of  his  lawful 
freight  for  the  transportation  of  this  valuable  diamond 
breast-pin.  There  were  no  questions  asked  as  to  the  nature 
and  value  of  the  goods,  and  there  were  no  fraudulent 
"sayings"  on  the  part  of  the  shipper;  but  can  it  be  said 
there  were  no  fraudulent  ads  or  concealment  on  the  part  of 
the  shipper  of  this  box  and  contents,  which,  in  law,  would 
discharge  the  defendant  as  a  common  carrier  ?  The  general 
principles  of  the  law  applicable  to  this  case,  are  stated  by 
Chancellor  Kent  with  clearness  and  precision :  "  The  common 
carrier  is  answerable  for  the  loss  of  a  box  or  parcel  of  goods, 
though  he  be  ignorant  of  the  contents,  or  though  those 
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contents  be  ever  so  valuable,  unless  he  made  a  special  accept- 
ance. But  the  rule  is  subject  to  a  reasonable  qualification  ; 
and  if  the  owner  be  guilty  of  any  fraud  or  imposition  in 
respect  to  the  carrier,  as  by  concealing  the  value  or  nature  of 
the  article,  or  deludes  him  by  his  own  carelessness,  in  treating 
the  parcel  as  a  thing  of  no  value,  he  cannot  hold  him  liable 
for  the  loss  of  the  goods.  Such  an  imposition  destroys  all 
just  claim  to  indemnity ;  for  it  goes  to  deprive  the  carrier  of 
the  compensation  which  he  is  entitled  to,  in  proportion  to  the 
value  of  the  article  entrusted  to  his  care,  and  the  consequent 
risk  he  incurs ;  and  it  tends  to  lessen  the  vigilance  that  the 
carrier  would  otherwise  bestow."  2  Kent's  Com.,  603.  In 
Batson  vs.  Donovan,  (6  Eng.  Com.  Law  Rep.,  333.)  Best,  J., 
said,  "  Any  artifice  to  give  the  box  containing  the  things  of 
value  a  mean  appearance,  and  thereby  to  induce  the  carrier 
to  think  it  of  no  value,  and  so  prevent  him  from  making 
inquiries,  would,  I  think,  be  pregnant  proof  of  fraud."  Angell 
on  Carriers,  266,  269,  sections  258,  261.  Gibbons  vs.  Payn- 
ton,  4  Burrow's  Rep.,  2298.  The  question  of  unfair  or 
improper  conduct  of  the  plaintiff,  in  such  cases,  should  be 
left  to  the  determination  of  the  jury.  2  Greenleaf 's  Ev.  181, 
section  220.  In  view  of  the  facts  of  this  case,  as  presented 
by  the  record,  we  think  the  Court  below  erred  in  not  charging 
the  jury  that,  although  the  defendant,  as  a  common  carrier, 
may  require  the  nature  and  value  of  the  goods  or  articles 
delivered  *o  him  to  be  made  known,  yet  if  the  jury  should 
believe,  from  the  evidence,  that  the  conduct  of  the  shipper 
of  this  box,  containing  a  valuable  diamond  breast-pin,  at  the 
time  of  its  delivery  to  the  defendant,  was  such  as  was  calcu- 
lated to  conceal  from  him  the  character  and  value  of  the 
contents  of  the  box,  so  as  to  induce  him  to  regard  the  con- 
tents thereof  as  of  trifling  value,  whereby  he  was  lead  not 
to  make  any  inquiry  as  to  the  value  of  the  contents  of  the 
box,  or  that  he  intentionally  concealed  from  the  defendant 
the  true  value  of  the  contents  of  the  box,  for  the  purpose  of 
depriving  him  of  his  lawful  freight  therefor,  such  concealment 
by  the  shipper  is,  in  law,  a  fraud  upon  the  defendant,  and 
will  release  him  from  liability.     As  it  regards  the  deliveiy 
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of  the  box  to  Dr.  Bonnell,  the  President  of  the  Macon  Female 
College,  that  was  a  question  for  the  jury  to  determine,  under 
the  charge  of  the  Court  as  to  the  law  regulating  the  duty  of 
the  defendant  as  to  the  delivery  of  the  goods  entrusted  to 
him  as  a  common  carrier.  The  general  rule  is,  that  the 
responsibility  of  the  carrier  ceases  with  the  delivery  of  the 
goods  at  destination,  according  to  the  directions  of  the  shipper, 
or  according  to  the  custom  of  the  trade.  Rev.  Code,  sec.  2044. 
A  delivery  of  goods  to  a  duly  authorized  agent  of  the  owner 
or  consignee,  is  a  sufficient  delivery.  Angell  on  Carriers, 
329,  sec  323.  The  person  to  whom  the  box  was  addressed, 
the  record  shows,  was  a  student  in  the  College,  under  the 
charge  of  Dr.  Bonnell,  and,  as  we  infer  from  the  record,  was 
a  minor.  Was  it  one  of  the  rules  of  the  College,  that  all 
articles  and  communications  addressed  to  the  students  therein 
should  be  first  delivered  to  the  President  thereof?  What 
was  the  custom  of  the  President  of  this  College,  in  receiving 
parcels  addressed  to  the  students  under  his  charge  from  the 
defendant  ?  If  it  was  the  custom  of  Dr.  Bonnell,  the  Presi- 
dent of  the  College,  to  receive  from  the  defendant  parcels 
directed  to  the  students  therein,  under  his  charge,  and  receipt 
therefor,  or  if  it  was  in  accordance  with  the  rules  of  the 
College  that  he  should  do  so,  then  he  might  properly  be 
considered  as  the  authorized  agent  of  the  students  under  his 
charge  for  that  purpose,  and  the  jury  might  presume  a  good 
delivery  of  the  parcel  to  the  student  of  the  College  to  whom 
it  was  addressed,  when  delivered  to  the  President  thereof. 
Let  the  judgment  of  the  Court  below  be  reversed. 


694         SUPREME  COURT  OF  GEORGIA. 

Parsons  vs.  Thrasher. 

Edward   Parsons,  plaintiff  in   error,   vs.   Early    W. 

Thrasher,  defendant  in  error. 

This  Court  will  not  interfere  with  the  grant  of  a  pew  trial,  when  the 
design  of  granting  it,  was  that  the  parties  might  he  heard  to  better  ad- 
Tantage,  and  the  principles  involved,  be  more  carefully  considered. 

Equity.  New  trial  granted.  By  N.  G.  Foster,  military 
appointee.     Morgan  Superior  Court.     March  Term,  1868. 

On  the  28th  of  December,  1858,  Parsons  borrowed,  from 
Thrasher,  $2,500  00  at  12  J  cents  interest  per  annum,  and  to 
secure  its  payment,  gave  Thrasher  a  mortgage  on  fifty  acres 
of  land,  near  Atlanta,  Georgia.  During  1860,  Thrasher 
foreclosed  the  mortgage  for  said  principal  and  usurious  in- 
terest, and,  under  his  mortgage  jl.  fa.,  had  the  sheriff  to  sell 
forty  acres  of  said  land,  on  the  first  Monday  in  November, 
1860.  It  brought  $600  00  or  $700  00.  Parsons,  being  a 
non-resident,  knew  nothing  of  the  sale.  On  the  first  Tuesday 
in  October,  1861,  the  balance  of  said  land  was  sold  by  the 
sheriff,  by  virtue  ot  a  mortgage  fi.  fa.,  founded  on  a  judg- 
ment obtained  in  April,  1861,  for  $1,376  00.  Thrasher 
bought  both  places  at  said  sales,  but  neither  paid  said  amounts 
to  the  sheriff  nor  credited  them  on  said  fi.  fa. 

Up  to  the  3rd  of  February,  1862,  Parsons  had  paid 
Thrasher,  in  cash,  say  $1,500  00.  Deducting  this,  and  cost 
of  foreclosure,  from  the  original  loan,  and  allowing  no  credit 
for  said  bids,  Parsons  would  owe  Thrasher  but  $1,582  00. 
On  that  day,  Parsons  applied  to  Thrasher  to  have  daid  lands 
reoonveyed  to  him.  Thrasher  refused  to  reoonvey  it,  except 
upon  the  terms  of  counting  said  usury  and  original  loan,  and 
taking  from  it,  said  cash  payments,  less  the  costs  of  fore- 
closure. This  left  a  balance  of  $3,002  50  due  Thrasher. 
Parsons  agreed  to  it,  and  gave  to  Thrasher  his  two  promisory 
notes,  to  be  due  on  the  25th  of  December,  1862  and  1863, 
respectively,  for  $1,687  50,  and  for  $1,898  40,  respectively, 
so  as  to  include  12  J  cents  per  annum,  on  said  $3,003  50,  till 
the  maturity  of  said  notes.  Thrasher  gave  Parsons  his  bond 
for  a  quit  claim  title  to  said  land,  "  upon  the  payment  of 
said  notes."    In  Georgia,  at  that  time,  Confederate  money 
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was  the  only  currency,  and  it  was  understood,  and  agreed 
that  these  notes  were  to  be  paid  in  that  currency.  When  the 
first  one  was  due,  Parsons  did  not  pay  it  in  such  currency. 
The  last  one  is  due,  and  unpaid,  but  Parsons  has  offered,  and 
still  offers  to  pay  Thrasher  what  he  ought  to  have.  All 
these  transactions  were  but  one,  having  for  its  object,  the  re- 
payment of  the  original  loan,  and  the  promised  usury.  This 
last  note  has  been  sued  upon  in  the  United  States'  District 
Court,  for  the  Northern  District  of  Georgia,  in  favor  of 
Mclntyre  &  Brother,  bearers. 

With  these  averments,  Parsons  prayed  for  discovery  from 
Thrasher,  aad  that  if  Thrasher  still  held  the  unpaid  note,  it 
should  be  stripped  of  its  usury,  and  declared  paid,  or.  if 
Thrasher  had  sold  the  note,  that  then,  Parsons  should  have 
from  Thrasher,  a  reconveyance  of  said  lands. 

To  this  bill,  Thrasher  filed  a  general  demurrer,  and  an- 
swer at  the  same  time.  The  demurrer  was  never  passed 
upon.  By  his  answer,  Thrasher  admitted  the  loan,  at  the 
said  usurious  rate,  but  stated  as  follows :  He  took  Parson's 
note  for  $2,675  00,  at  twelve  months,  thus  including  legal 
interest  only,  and  took  a  mortgage  on  only  twelve  and  a 
quarter  acres  of  the  land  described  in  the  bill.  For  the 
.usury,  he  took  a  separate  obligation.  On  this  mortgage,  be 
obtained  a  rule  absolute,  on  the  5th  of  April,  1861,  for  the 
principal,  and  $237  75  interest,  and  at  a  sheriff's  sale,  under 
his  mortgage  fi.  fa.9  on  the  first  Tuesday  on  October,,  1861, 
he  bought  said  twelve  and  a  quarter  acres  at  $1,376  00,  and 
had  that  amount  credited  on  his  said  mortgage  fi.  fa.  Be- 
fore that  sale,  he  had  bought  a  mortgage  fi.  fa.  in  favor  of 
McMasters  Roark  &  McMasters,  executors,  vs.  said  Par- 
sons, founded  upon  a  judgment  dated  16th  June,  1856,  for 
$726  75,  principal,  and  $131  46,  interest,  and  at  a  sheriff's 
sale,  in  November,  1860,  under  this  fi.  fa.9  Thrasher  bid  off 
said  forty  acres  of  land,  joining  the  other  lot,  at  $1,020  00, 
and  had  that  amount  creditited  on  that /./a.  Thrasher  took 
possession  of  the  lands,  and  afterwards  sold  part  of  it  to  one 
Richard  Parsons.  Parsons  did  pay  him  say  $1,500  00  cash, 
op  to  the  3rd  of  February,  1862.    On  that  day  Parsons  of- 
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fered  to  buy  back  the  lands  which  Thrasher  still  owned,  and 
Thrasher  agreed  to  sell  them  to  him  for  cash,  at  $4,602  50, 
less  the  said  $1,500  65  cash  paid.  Parsons  had  not  the 
cash  balance,  and  thereupon,  it  was  agreed  that,  if  Parsons 
would  release  all  claim  for  usury,  and,  in  writing,  promise 
never  to  claim  or  plead  it,  Thrasher  would  let  him  have 
the  lands,  on  a  credit,  for  $3,585  90,  give  him  bis  bond  for 
quit  claim  titles,  cancel  the  old  jL  fas.  and  notes,  and  take 
the  two  new  notes  described  in  the  bill.  This  trade  was 
consummated.  But  there  was  nothing  said,  at  the  time, 
about  receiving  payment  in  Confederate  money,  and  Thrasher 
took  such  currency,  afterwards,  in  payment  of  the  first  note 
due,  because  then  he  could  use  the  same.  And  this  resale 
was  no  part  of  the  original  transaction,  but  an  independant 
sale  by  Thrasher,  as  absolute  owner,  to  Parsons,  as  pnr> 
chaser. 

Thrasher  denied  that  Parsons  was  a  non-resident,  and  the 
alleged  offer  to  pay  him.  Needing  money,  he,  in  good  faith, 
traded  off  this  unpaid  note  to  Mclntyre  &  Brother,  through 
his  attorney.  Said  attorney  represented  to  them  that  the  note 
was  secured,  by  the  fact  that  the  title  to  said  land,  was  in 
Thrasher,  and  verbally  guaranteed  the  payment  of  it,  and 
they  took  the  note,  and  gave  him  their  promise  to  pay 
Thrasher  the  amount  called  for  by  the  note,  in  the  fail  of 
1867.  He  averred  that  Parsons  had  no  family,  nor  any 
other  property,  and  he  feared  that,  if  he  were  compelled  to 
oonvey  the  lands  to  Parsons,  he  would  sell  the  same,  not  pay 
said  note,  and  leave  him  liable  on  said  verbal  guaranty.  The 
parties  went  to  trial  upon  the  bill  and  answer  only.  The 
jury  were  charged  that  the  facts  set  forth  in  the  answer  did 
not  show  Thrasher  liable  for  said  transferred  note,  as  guar- 
antor, in  any  event,  and  that  if  be  had  transferred  the  note, 
and  was  not  liable  as  guarantor,  he  had  no  further  interest 
in  the  land,  and  they  should  find  that  Thrasher  should  con- 
vey the  land  to  Parsons.    The  jury  found,  accordingly,  that 

Thrasher  should  make  the  conveyance. 

Thrasher's  solicitors  had  requested  that  the  jury  should  be 
uharged  that  such  verbal  guaranty  did  bind  him,  and  that 


MILLEDGEVILLE,  JUNE  TERM,  1868.      697 

Parsons  to.  Thrasher. 

Parson's  could  not  have  the  land  conveyed  to  him  before  he 
had  paid  said  note. 

A  new  trial  was  moved  for  upon  the  grounds  that  the 
charge  as  given  was  erroneous ;  that  the  failure  to  give  the 
charge  requested  was  error,  and  that  the  verdict  was  contrary 
to  the  evidence,  etc.  A  new  trial  was  ordered  and  this  is 
assigned  as  error. 

Hoge  &  Sprayberry,  for  plaintiffs  in  error. 

Bauoh  &  Thrasher,  for  defendants  in  error. 

Habbis,  J. 

The  bill  filed  in  this  case  by  Parsons,  was  for  specific  per- 
formance— to  compel  Thrasher  to  make  titles  to  lands  pur- 
chased by  complainant  from  him.     It  alleged  that  the  notes 
given  for  the  purchase  money  were  infected  with  usury ;  and 
that  if  the  transaction  was  freed  from  it,  it  would  be  found 
that  the  principal  and  legal  interest  of  the  purchase  money 
had  been  paid  by  Parsons.    If  this  allegation  shall  be  sus- 
tained by  proof  we  do  not  see  why  Thrasher  should  not  be 
compelled  to  comply  with  his  contract.    The  answer  of 
Thrasher,  however,  sets  up  that  a  note  of  Parson's  remains 
unpaid ;  that  the  note  had  been  before  it  was  due,  negotiated 
by  him  to  Mclntyre  &  Brother,  with  his  guaranty  of  it,  and 
that  the  land  sold  to  Parsons  was  liable  to  its  payment. 

The  case  was  tried,  and  the  Judge  not  being  satisfied  with 
some  of  his  rulings  in  the  progress  of  the  case,  granted  a  new 
trial. 

Without  the  expression  of  any  opinion  whatever,  as  to  the 
right  of  complainant  to  a  specific  performance,  until  the  note 
guaranteed  by  Thrasher  shall  have  been  taken  up  by  com- 
plainant, we  simply  declare  our  unwillingness  to  interfere 
with  the  grant  of  a  new  trial,  as  its  design  was  that  both 
parties  might  be  heard  to  better  advantage  and  the  principles 
involved  be  more  carefully  considered. 
Judgment  affirmed. 
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{*ect  such  security  misleads  the  appellant,  and  prevents 
rim  from  giving  proper  security,  when,  in  good  faith, 
he  intends  appealing,  and  the  appellant  makes  these 
things  appear  to  the  Court,  even  after  the  adjourn- 
ment of  the  Court,  a  new  trial  will  be  granted.  The 
Eufavla  Home  Insurance  Company  vs.  Plant  &  Oub- 
bedge 672 

ARBITRATION. 

An  agreement  for  arbitration  being  made  in  Tennessee, 
its  validity  and  construction  in  the  Courts  of  Georgia 
depend  on  the  laws  of  Tennessee.  By  the  laws  of 
Tennessee  an  award  in  parol  may  be  good.  Green  vs. 
East  Tennessee  and  Georgia  Railroad. 456 

ARREST  OF  JUDGMENT. 

1.  Even  if  the  award  was  erroneous,  the  fi.  fa.  issued 
therefrom  could  not  be  arrested  by  oath  of  illegality 
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in  consequence  of  such  error  in  the  judgment.    Qreen 

vs.  Skidds 35 

2.  A  motion  to  arrest  a  judgment  was  based  on  the 
grounds :  1st.  Because  it  is  not  charged  in  the  first 
count  of  the  indictment  that  the  person  or  persons 
assaulted  was  or  were  in  the  peace  of  the  State,  or 
that  the  defendants  were  of  sound  memory  and  discre- 
tion. 2d.  Because  the  two  counts  contain  charges  of 
two  crimes  dissimilar  in  kind  and  character,  and  of 
a  different  nature.  3d.  Because  the  assault  and 
shooting  are  charged  to  have  been  committed  on  two 
persons;  and  4th.  Because  Jones  is  charged  as  principal 
and  Scott  as  accessory  before  the  fact,  etc.,  in  the  same 
count :  Held,  that  if  said  grounds  had  any  substan- 
tial weight  at  all,  they  should  have  been  taken  before 
the  case  wad  submitted  to  the  jury ;  certainly,  under 
our  Code  and  practice,  they  cannot  be  considered  on  a 
motion  in  arrest  of  judgment.  Jones  et  al.  vs.  The 
State 51 

3.  An  indictment  should  be  "  in  the  name  and  behalf 
of  the  citizens  of  Georgia ;"  if  these  words  be  omitted, 
on  exception  taken  at  the  proper  time,  the  indictment 
will  be  quashed ;  such  exception  is  not  good  in  arrest 

of  judgment.     Home  et  al.  vs.  The  State 80 

4.  The  Legislature  has  no  power  to  alter  or  modify 
any  judgment  of  the  Superior  Courts  of  this  State,  or 
by  law  to  arrest  or  suspend  the  enforcement  of  such 
judgments.     Aycock  et  al.  vs.  Martin  et.  al 124 

ASSENT.    See  Auditor,  1,  2. 

See  Waiver,  1. 

ASSIGNMENT. 

1.  S.,  by  deed,  conveyed  to  G.  all  his  personal  property 
in  trust ;  first,  to  pay  all  the  creditors  of  S.,  and  then 
to  pay  the  surplus  to  the  sisters  of  S. ;  G.  took  pos- 
session in  the  lifetime  of  S.,  and,  after  his  death,  was 
proceeding  to  execnte  said  trusts,  when  the  widow  of 
3.,  having  notified  his  administrator  of  her  claim  of 
her  year's  support  out  of  said  property,  said  adminis- 
trator filed  a  bill,  praying  that  G.  be  enjoined  from 
disposing  of  the  property,  and  that  the  same  be  de- 
livered to  him  as  administrator :  Held,  that  S.,  hav- 
ing, by  said  deed,  parted  absolutely  with  said  prop- 
erty, his  widow  had  no  claim   upon  it,  and  the 
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injunction  was  properly  refused.   Summerford,  Admin- 
istrator, vs.  Gilbert 59 

2.  Prior  to  the  passage  of  the  Act  of  24th  February, 
1866,  P.,  being  insolvent,  made,  in  Tennessee,  an 
assignment  to  be  executed  in  this  State,  by  which  he 
conveyed  property  to  a  trustee,  for  the  benefit  of  a 
portion  oi  his  creditors,  to  the  exclusion  -of  other 
creditors  in  the  equal  participation  thereof:  Held, 
that  the  assignment  was  void,  under  section  1954  of 

s  the  Code,  which  was  then  of  force,  and  there  is  no 
way  by  which  this  Court  can  give  it  operation  as  to 
property  in  Georgia.  Mason  &  Fani  et  al.  vs.  Strieker 
&  6o.,  etal... 262 

3.  M.  hands  B.,  as  his  attorney  and  agent,  a  note  on  G. 
for  collection,  with  instructions  to  pay  the  proceeds, 
when  collected,  first,  to  certain  named  creditors,  and 
then  the  surplus,  if  any,  to  his  other  creditors  generally. 
These  named  creditors  surrendered  to  B.  their  claims 
against  M.,  and  B.  gave  them  his  written  obligation 
to  pay  them  out  of  the  proceeds  of  said  note.  These 
amounts  and  B's  fees  and  charges  absorbed  the 
amount  of  the  note.  Before  this  note  was  paid,  but 
after  this  arrangement  was  made,  the  other  creditors 
sued  out  attachments  against  M.,  and  garnisheed  G. 
and  B.  B.  prayed  injuction  against  the  garnish* 
ments :  Held,  that  by  this  arrangement,  the  note  of 
G.  passsed  as  the  property  of  the  named  creditors 
with  a  remainder,  if  any,  to  the  other  creditors,  and  the 
injunction  should  be  made  perpetual.     Walton  et  aL 

vs.  Bethune  et  al. 319 

4.  An  existing  corporation  may  make  an  assignment. 
An  assignment,  by  a  corporation,  of  all  its  property 
in  trust  for  all  its  creditors,  with  directions  to  the  as- 
signees to  proceed,  with  reasonable  and  convenient 
dispatch,  to  convert  the  property  into  money ;  and, 
for  that  purpose,  to  sell  all  or  a  part  of  the  same,  in 
such  manner  and  on  such  terms  as  they  deem  most  for 
the  interest  of  said  trust,  is  not  obnoxious  to  the  13th 
and  27th  of  Elizabeth.  Unless  the  intention  to  hinder 
or  delay  creditors  clearly  appears,  an  assignment,  ap- 
parently fair,  should  not  be  neld  obnoxious  to  those 
statutes.    McOaltie  &  Jones  vs.  Walton  A  Walton 611 

5.  A  judgment  obtained  subsequent  to  the  assignment, 
takes  no  priority  in  the  distribution  of  the  assets.    lb. 
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ATTACHMENT. 

1.  The  traverse  of  the  truth  of  the  plaintiff's  affidavit 
for  attachment  must  be  made  at  the  return  term  of 
the  attachment.     Irvin}  administrator,  vs.  Howard.     18 

2.  An  affidavit  for  attachment,  stating  that  "the  de- 
fendant is  actually  removing,  or  about  to  remove,  out 
of  said  county/'  is  valid,    lb. 

3.  If  two  grounds  for  an  attachment  be  included  in  one 
affidavit,  would  that  vitiate  the  affidavit?  Quere? 
lb. 

4.  A  substantial  compliance  with  the  requirements  of 
the  attachment  laws  is  sufficient ;  and  the  bond  given 
by  the  plaintiff  is  amendable  by  the  consent  of  the 
sureties  thereto.    lb. 

5.  Declarations  in  attachment  are  amendable,  as  in 
other  cases  at  common  law.    lb. 

6.  An  affidavit  for  attachment  need  not  describe  the  evi- 
dence of  debt ;  it  may  state  "  the  amount  of  the  debt 
claimed  to  be  due/'  and  the  proceedings  should  de- 
scribe the  cause  of  action.  *  lb. 

7.  A  plaintiff  in  attachment  may  make  it  returnable  to 
the  term  of  the  Court  in  which  he  elects  to  sue  next 
after  the  issuing  thereof,  provided  such  Court  shall 
not  sit  within  twenty  days  after  the  issuing  of  the  at- 
tachment. He  may  make  it  returnable  to  the  next 
term  of  the  Superior  Court,  notwithstanding  a  term  of 
the  County  Court  may  intervene.    lb. 

8.  A  bond  with  sureties  given  by  a  defendant  in  attach- 
ment for  the  purpose  of  having  the  property  levied  on 
delivered  to  him  by  the  levying  officer,  conditioned 
that  the  "  defendant  shall  appear  at  said  term  of  said 
Court,  and  shall  abide  by  and  perform  the  judgment 
of  said  Court  in  the  premises,  and  pay  the  said  plain- 
tiff the  amount  of  the  judgment  and  costs  that  he  may 
recover  in  said  case/'  is  valid,  and  authorizes  the  plain- 
tiff to  enter  up  judgment  against  the  defendant  and 
sureties  for  the  amount  of  the  judgment  that  he  may 
recover  in  said  case.    lb. 

9.  Where  a  defendant  in  attachment  replevies  the  prop- 
erty attached,  by  giving  bond  and  security,  his  sure- 
ties are  liable  as  "  securities  upon  appeals/'  notwith- 
standing the  loss  or  destruction  of  the  property  levied 
on.    lb. 

10.  Where  three  attachments  were  levied,  and  one  bond 
given  to  replevy  all  the  property  levied  on,  judgment 
may  be  entered  against  the  defendant  and  sureties  on 
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said  bond  for  the  amount  of  the  judgment  in  each- case. 
lb. 

11.  Where  a  declaration  had  been  filed  in  the  Clerk's 
office  claiming  damages  for  the  seduction  of  plaintiff's 
daughter,  but  had  not  been  served  on  defendant,  the 
filing  of  the  declaration  was  sucji  a  commencement  of 
the  suit  under  the  Code,  as  to  authorize  an  attachment 

to  issue  pendente  lite.     Graves  vs.  Strozier 32 

12.  An  attachment  may  be  issued  upon  the  affidavit  of 
the  plaintiff  that  he  has  instituted  suit  against  the  de- 
fendant, in  which  he  claims  a  certain  specific  amount 
of  damages  in  an  action  ex  delicto,  the  same  being  a 
money  demand  within  the  provisions  of  the  statute,  lb. 

13.  In  attachment  cases  it  is  not  important  whether  the 
damages  laid  in  the  declaration  are  greater  than  the 
sum  sworn  to  in  the  affidavit,  as  there  can  be  no  re- 
covery in  civil  contracts  beyond  the  actual  proven 
damage.     Moore  vs.  Harlan  &  HoUingsworth 623 

14.  A  Notary  Public  who  is  an  attorney  at  law,  cannot 
qualify  a  party  to  an  affidavit  for  an  attachment,  and 
take  the  bond,  and  issue  the  attachment,  in  a  case 
where  he  is  employed.     WiUcowski  vs.  Halle 678 

ATTORNEY  AT  LAW. 

• 

1.  An  attorney  is  bound  to  exercise  reasonable  care,  skill 
and  diligence  in  attending  to  the  business  of  his  client 
and  is  liable  in  case  he  fails  to  do  so.  CPBarr  vs. 
Alexander  &  TrammeJl. 195 

2.  Where  judges  and  lawyers  differ  as  to  what  the  law  is 
upon  a  given  state  of  facts,  it  is  not  error  in  the  Court 
in  such  a  case,  to  refuse  to  charge  "that  if  the  statute 
is  plain,  then  it  is  not  an  intricate  legal  question,     lb. 

3.  The  attorney  of  plaintiff  in  ejectment  cannot  be  made 
to  testify  whether  said  plaintiff  had  not  employed  him 
to  sue  for  his  individual  benefit,  and  had  authorized 
his  name  as  administrator  used  for  his  individual  ben- 
efit.    Doe  ex  dem.  of  Stephens  vs.  Roe  cos.  qeetor 289 

4.  When  one  of  two  mercantile  partners  is  an  attorney 
at  law,  and  after  the  dissolution  of  the  co-partnership, 
a  part  of  the  debts  due  to  the  firm  are  placed  in  the 
hands  of  one  partner,  and  part  thereof  in  the  hands 
of  the  other  partner,  for  collection,  the  notes  and 
accounts  so  being  placed  ill  the  hands  of  the  partner 
who  is  an  attorney  at  law,  does  not  authorize  him,  as 
such  partner,  to  charge  commissions  for  such  collec- 
tion against  the  other  partner,  in  the  absence  of  any 
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special  agreement  to  that  effect ;  the  legal  presump- 
tion is,  that  he  was  to  collect  the  debts  as  partner  for 
the  benefit  of  the  concern.  If,  however,  it  had  be- 
come necessary  to  institute  suits  for  the  collection  of 
the  debts,  he  might  be  allowed  for  his  necessary  pro- 
fessional services,  the  same  commissions  as  would  have 
been  required  to  have  been  paid  to  some  other  attor- 
ney at  law  for  the  same  services,  in  the  absence  of  any 
evidence  that  his  professional  services  as  an  attorney 
was  to  be  rendered  under  the  co-partnership  contract. 

Vanduzer,  administrator,  vs.  McMillan 299 

5.  A  notary  public,  who  is  an  attorney  at  law,  cannot 
qualify  a  party  to  an  affidavit  for  attachment,  and 
take  the  bond  and  issue  the  attachment  in  a  case  whre 
he  is  employed.     WUbowski  vs.  Halle 678 

See  Assignment  2.  As  to  attorney's  liability  for  taking 
Confederate  currency,  see  Confederate  Money,  etc. 

AUDITOR. 

1.  Where  an  auditor  had  been  appointed  by  the  Chancel- 
lor, in  vacation,  upon  the  ex  parte  application  of  the 
complainant,  without  the  consent  of  the  defendants, 
to  investigate  the  accounts  between  the  parties,  and 
report  the  result  at  the  next  term  of  the  Court :  Held, 
on  exception  being  taken  to  the  report  of  such  auditor, 
and  to  his  appointment,  that  the  provisions  of  the 
Code,  on  this  subject,  superseded  the  Act  of  1858,  and 
that,  by  a  fair  construction  of  the  3070th,  3071st  and 
4112th  sections  of  the  Code,  a  Court  of  Chancery  in 
this  State  may  refer  complicated  accounts  to  a  Master 
in  Chancery,  at  the  discretion  of  the  Court,  with  or 
without  the  consent  of  the  parties ;  but  neither  such 
Court,  nor  the  Chancellor,  in  vacation,  can  appoint  an 
auditor  to  investigate  complicated  accounts  between 
the  parties,  and  make  report  thereon  without  the  con- 
sent of  both  parties  thereto.  The  three  sections  of  the 
Code,  being  in  pari  materia,  must  be  construed  to- 
gether.    Vanduzer,  administrator,  vs.  McMillan 299 

2.  While  a  Judge  of  the  Superior  Court  may,  either  in 
term  or  vacation,  upon  application  by  either  of  the 
parties  litigant,  appoint  an  auditor,  still  the  assent  of 
the  parties  is  necessary  to  a  reference  of  the  matters 
in  dispute  to  such  auditor,  as  also  the  appointment  of 
the  particular  person  as  auditor.  An  auditor,  so  ap- 
pointed, upon  reasonable  notice  to  the  parties  when 

46 
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and  where  he  will  sit  to  hear  the  evidence  of  the  par- 
ties, and  investigate  their  accounts,  may  proceed,  and 
report  the  result  of  his  scrutiny  to  the  Court.  Where 
the  judge  below  appointed  an  auditor,  when  one  party 
objected  to  the  appointment  and  to  the  person  ap- 
pointed, he  erred.     Dougherty,  et  al.,  vs.  Jones,  et  al.  348 

AWARD. 

1.  Where  an  award  was  made  the  judgment  of  the 
Court,  at  an  adjourned  term,  after  notice  given  to  the 
defendant  between  the  regular  and  the  adjourned 
term,  such  notice  was  sufficient.     Green  vs.  Shields....     35 

2.  Even  if  the  award  was  erroneous,  the  fi.  fa.  issued 
therefrom  could  not  be  arrested  by  oath  of  illegality 
in  consequence  of  such  error  in  the  judgment.    lb. 

3.  An  agreement  for  arbitration  being  made  in  Tennes- 
see, its  validity  and  construction  in  the  Courts  of 
Georgia,  depend  on  the  laws  of  Tennessee.  By  the 
laws  of  Tennessee,  an  award  in  parol  may  be  good. 
Green  vs.  East  Tennessee  and  Georgia  Railroad 456 

BAGGAGE. 

Baggage  is  such  articles  of  necessity  or  personal  conven- 
ience as  are  usually  carried  by  passengers,  for  their 
personal  use ;  and  what  are  such  articles,  must,  in  each 
case,  be  determined  by  the  jury  from  the  facts  and 
circumstances  which  belong  to  it.  Sasseen  and  Whit- 
aker,  vs.  Clarke 242 

As  to  Innkeepers'  liability  for  baggage,  see  Inkeepers, 
1,  3,  5. 

BAILEE.     See  Commom  Carrier. 

See  Inkeeper. 

BANKS. 

The  Company,  in  the  absence  of  any  fraud  or  collusion 
was  not  liable,  as  a  guarantor  of  the  vendor's  title  to 
the  stock,  in  case  of  failure  thereof,  by  merely  allow- 
ing the  transfer  of  the  stock  to  be  made  on  the  books 
of  the  Company,  as  provided  by  the  charter,  under  the 
state  of  facts  presented  by  the  record  in  this  case. 

Central  Railroad  and  Banking  Company  vs.  Ward,  et  al..  517 

See  Assignment,  4,  5. 

See  Distribution  of  Assets,  1,  2. 

See  Tax,  2. 
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BARON  AND  FEME.    See  Husband  and  Wife. 

BEQUEST.    See  Will. 

BILL  OF  EXCEPTIONS. 

Where  the  judge  does  not  admit  the  truth  of  statements 
in  the  bill  of  exceptions,  this  Court  cannot  consider 
assignments  of  error  made  on  those  statements.  Leap- 
trot  vs.  Robertson 586 

See  also   The  Eufaula  Home  Insurance  Company  vs. 

Plant  &  Cubbedge 674 

See  also  Amendments,  3. 

BONDS.    See  Attachments,  4, 8,  9,  10,  14. 

CASES  CITED. 

(That  is,  former  decisions  of  this  Court  cited  herein. ) 

(The  left  hand  figures  are  the  pages  in  this  volume,  the  right  hand  figures 
thoBe  of  the  cited  volume. ) 

347  Adams  vs.  Lamar 8th  Ga.  R., 83 

286      "        "    McDonald 29th  "    671 

334  Adkins  vs.  Williams, 23d  "    225 

16  Andrews  vs.  Murphy 12th  " 431 

100  Augusta  Manufacturing  Co.  vs.  Welborn. 31  st  "    ....' 865 

669  Ayen  vs.  Beckom 11th  u    8 

16  Baker  vs.  Shepherd,  et  al. 80th  ((    706 

264  Bank  vs.  Clapp ~ 12th  "     628 

185  Bank  St.  Mary's  vs.  The  State 12th  "     475 

666  Behn  &  Foster  vs.  Young  &  Co -..21st  "    219 

375  Bell  vs.  Ex*  or  of  Fox 4th  "     404 

78  Beers  etal,  vs.  Dawson 8th  "     556 

233-481  Beers  Bogart  et  al,  vs.  STKOHECKER..21st  "     422  442 

110  Berry  et  al,  vs.  Cooper 28th  "     543 

388  Bethune  vs.  Dozier 10th  "    288 

669  Birdsong  &  Sledge  vs.  Brooks 7th  "    88 

280  Bishop  &  Parsons  vs.  Ma yor,  etc.  of  Macon  7th  "     202 

363  Bond's  Adm'r  vs.  Flint  k  Wife,  June  Term,  1867.    Unpublished. 

169-172  Boston  vs.  Cummings 16th  Ga.  R., 106  113 

273  Boyd  vs.  Glass,  etc 34th  '*     257 

10  Brooking  vs.  Dearmond 27th  "     68 

255  Brooks  vs.  Rooney 11th  "     423 

438  Brown  vs.  Ex'ors  of  Riggins 3d  |"     411 

834  BuKrfxE  vs.  The  State 18th  "     634 

286  Butt  vs.  Maddox 7th  "     600 

91  Caldwell  vs.  The  State 84th  "    10 

834  Car  hart  &  Bro.  vs.  Marshall ...28d  "     226 

666  Carter  vs.  Neal 24th  "     363 

286  Carter  &  Wife  vs.  Buchannon 9th  "    640 

169-177  Caryvs.  Giles 9th  "     258 

264  Caryvs.  Giles 10th  "    84 

368  Chambuss  vs.  Faber 26th  " 127 
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624  Chanceley  vs.  Bailey ~......87th  Ga.  R 582 

884-673  Chandler  vs.  Marshall 23d  "     493 

498  Chapman  vs.  Schroeder..../. ~..10th  "    821 

123  Chisolm,  Adm'r,  vs.  Turner -..36th  "    565 

286  Clark  vs.  Clark -..17th  "     487 

464  Coggin  vs.  Jones...  4 29th  "    257 

334  Cohran  vs.  The  State.. — 20th  "     752 

25  Cole  vs.  Reilly » 28th  "     421 

203  Coleman  vs.  The  State...- 28th  "    84 

377  Cook  vs.  Walker 15th  "    473 

368  Cook  vs.  Walker,  'et  al 24th  "     331 

201-202  Cox  vs.  Sullivan 7th  "    --  147-8 

464  Craft  vs.  Jackson 4th  "    360 

863  Culpepper's  A  dm' r  vs.  Slaughter's  Adm'r. 36th  Ga.  R 25 

889-437  Curan  vs.  Colbert 3d    Ga.  R.,  —...248  351 

283  Davis  et  al.  vs.  Smith  et  al 6th  "    274-7-8 

110  Deboard  vs.  Brooks  &  Amis 28th  "    365 

247  et  seq.  Dibble  vs.  Brown  et  ah 12th  "  ...  217  et  seq. 

248  Dill  et  al.  vs.  Jones 8d  "    Kelly 81 

24  Dobbs  vs.  The  Justices 17ih  u    - 630 

10-121  Doe,  ex  dent. ,  Dearmond  vs.  BooKiNG..80th  "     ..« —  632 

10O-110  Doe,  ex  dem.,  Hanby  vs.  Tucker 28th  " 484 

273  Dougherty  vs.  Walker 15th  "     .......... 444 

409  Dozier  vs.  Thornton ~19th  4l    ... 825-8 

878  Dudley  vs.  Love 35th  Ga.  R., 148 

222  Duga8  vs.  Lawrence 19th  Ga.  R., 557 

524-868  Dulin  vs.  Caldwell  &  Co 28th  "     117 

78..100  Elfe  and  M.  L.  &  B.  A.  vs.  Cole 26th  "     203-438 

827  Ellington  vs.  Coleman 84th  "    427 
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CAVEAT  EMPTOR. 

Where  B.  purchased  from  M.  certain  overdue  coupons 
which  had  originally  been  attached  to  certain  bonds 
issued  by  the  city  of  Montgomery,  Alabama,  without 
authority  of  law,  and  were  therefore  wholly  worthless; 
and  B.  paid  eighty  cents  on  the  dollar  for  them,  being 
the  value  of  good  coupons  at  the  time;  and  the  sale 
was  made  without  any  commendation  whatever  of  the 
coupons  by  the  seller,  both  parties  being  bankers  and 
brokers,  dealing  in  bonds,  coupons  and  other  negotia- 
ble securities ;  on  suit  brought  by  B.  to  recover  the 
money  paid  for  the  coupons,  the  Court  charged  the 
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jury  that  if  thty  found  that  the  coupons  were  void  ab 
initio,  the  plaintiff  had  a  right  to  recover ;  that  the 
ignorance  of  the  defendant  of  the  fact  that  the  coupons 
were  void,  did  not  affect  the  plaintiff's  right  to  re- 
cover, that  the  doctrine  of  caveat  emptor  in  such  cases 
as  the  one  before  the  jury,  upon  a  negotiable  contract, 
only  applies  to  defects  which  can  be  discovered  by 
inspection  :  Held,  that  the  charge  was  substantially 
correct,  and  that  inasmuch  as  justice  has  been  done, 
the  verdict  should  stand,  notwithstanding  some  slight 
inaccuracies  in  the  charge. 
The  defendant  having  received  the  money  of  the  plain- 
tiff, without  giving  any  valuable  consideration  there- 
for, is  not,  in  equity  and  good  conscience,  entitled  to 
keep  it.     McCay  vs.  Barber  &  Son 423 

CERTIORARI.     See  Possessory  Warrant. 

CHANCERY.     See  Equity. 

CHARGE  OF  THE  COURT. 

1.  If  a  legal  charge  of  the  Court,  pertinent  to  the  issue, 
be  asked  in  writing,  it  should  be  given  to  the  jury. 
But  if,  from  all  the  evidence  in  the  cause,  it  appears 
that  the  verdict  is  right,  and  the  jury  should  have 
found  the  same  if  the  charge  requested  had  been 
given,  a  new  trial  will  not  be  granted  on  account  of 
such  refusal.  The  Georgia  Railroad  and  Banking 
Company  vs.  Scott 94 

2.  The  accidental  omission  of  the  Court  to  charge  as 
requested,  is  not  a  sufficient  ground  for  a  new  trial. 
If  counsel  making  the  request  was  present,  and  had 
observed  the  omission,  and  called  the  Judge's  atten- 
tion to  it,  then,  if  the  charge  were  pertinent,  and  one 
which  should  have  been  given,  the  failure  or  refusal 
would  have  been  good  ground  of  exception.  Shcw- 
make  and  Parsons  et  at.  vs.  Executors  of  Jones  et  al.  102 

3.  Where  Judges  and  lawyers  differ  as  to  what  the 
law  is  upon  a  given  state  of  facts,  it  is  not  error  in 
the  Court,  in  such  a  case,  to  refuse  to  charge  "  that 
if  the  statute  is  plain,  then  it  is  not  an  intricate  legal 
question."     O'Barr  vs.  Alexander  &  TrammeU 195 

4.  Although  the  charge  of  the  Court  may  not  be  strictly 
correct,  yet  if,  from  the  whole  case,  it  appears  that 
justice  has  been  done,  a  new  trial  should  not  be 
granted.    lb. 
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5.  Where  a  bill  is  filed  by  infant  cestui  qtte  trusts,  by 
their  next  friend,  for  an  amount  of  the  trust  property 
against  the  trustee  and  others,  it  is  error  for  the 
Court  to  charge  the  jury  that  "  the  complainants 
ought  not  to  recover,  because  such  recovery  would 
be  no  protection  to  any.  of  the  defendants,  and  that 
they  would  be  liable  to  be  again  harassed  with  suits 
by  other  next  friends,  by  the  lawful  trustee,  or  by 
the  minors  after  Mrs.  King's  death.  King  vs. 
King  et  al 205 

6.  It  was  error  in  the  Court,  in  view  of  the  facts,  to 
charge  the  jury,  "  Nor  is  there  any  ground,  or  reason, 
for  a  recovery  against  him,  under  the  law  and  evi- 
dence in  this  case."  The  jury  should  be  left  free  to 
decide  upon  the  evidence  submitted.     lb. 

7.  It  is  also  error  for  the  Court,  in  its  charge  to  the  jury, 
to  say  to  them  "  that  he  was  surprised,  that  no  de- 
murrer had  been  filed  to  the  bill,  or  some  motion  made 
to  dismiss  it ;  but  as  no  one  had  made  any  such  mo- 
tion, he  would  go  on,  and  charge  them  the  law  in  the 
case,"  such  remarks  being  calculated  to  prejudice  the 
plaintiff's  case  in  the  minds  of  the  jury.     76. 

8.  The  Court  was  requested  to  charge  the  jury  that  if  S. 
authorized  the  use  of  his  name,  as  administrator  of 
the  estate  of  P.  S.,  they  should  find  for  whatever  title 
was  shown  to  be  in  said  estate.  He  qualified  it  by 
saying  S.  had  no  right  to  allow  the  use  of  his  name 
as  administrator  and  the  title  of  the  estate,  except  for 
the  benefit  of  the  estate,  and  if  he  was  using  his  name 
as  administrator,  etc.,  for  his  individual  benefit,  he 
could  not  recover :  Held,  that  he  should  have  given 
the  request  without  said  qualification,  even  though 
the  qualification  may  be  law,  as  an  independent  prop- 
osition.    Whether  it  is  law,  is  not  determined    Doe, 

ex  dem.,  of  Stephens,  vs.  Roe,  oas  ejector 289 

9.  The  charge  was  substantially  correct,  and,  inasmech 
as  justice  has  been  done,  the  verdict  should  stand,  not- 
withstanding some  slight  inaccuracies  in  the  charge. 
McCay  vs.  Barber  &  Son 423 

10.  When  the  law  and  the  facts  of  the  case  have  been 
fairly  submitted  by  the  Court  to  the  jury,  though 
the  evidence  may  be  conflicting,  if  there  is  sufficient 
evidence  to  sustain  the  verdict,  a  new  trial  will  not  be 
granted.     Gfrubbvs.  Kalb 459 

11.  Where  a  promissory  note  was  given  in  consideration 
of  "Confederate  notes"  borrowed,  and  a  portion  of 
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the  evidence  showed  that  the  note  was  to  be  paid  in 
the  same  currency,  and  evidence  was  introduced  to 
show  the  value  of  Confederate  money  at  the  date  of 
the  note,  and  at  its  maturity,  and  at  no  other  time, 
and  the  Court  charged  the  jury  "that  they  might  as- 
certain the  gold  value  of  Confederate  money  at  the 
time  of  the  making  of  the  contract,  and  upon,  or  at 
the  time  of  maturity,  and  adopt  either,  according  to 
their  opinion  of  the  equity  of  the  case ;"  Held:  that 
the  charge,  under  the  evidence,  was  correct,  and  that 
if  the  Court  had  charged  as  to  the  value  of  Confeder- 
ate currency  at  any  other  time,  he  would  have  erred, 
as  there  was  no  testimony  to  justify  any  such  charge. 

Loyd  vs.  Cheney 497 

See  Criminal  Law  4,  as  to  remarks  by  Judge  during 
trial. 

CHARITABLE  USES.    See  WiUs. 

CHARTER.    See  Corporation. 

CHILDREN.    See  Wills. 

COMMON  CARRIERS. 

1.  When  goods  are  delivered  to  a  common  carrier  for  hire, 
to  be  transported  by  him  from  one  place  to  another: 
Held,  that  under  the  law  of  this  State,  no  excuse 
will  avail  him  in  case  of  the  loss  of  the  goods,  un- 
less it  was  occasioned  by  the  act  of  God,  or  the 
public  enemies  of  the  State,  and  that  he  cannot  limit 
his  legal  liability  by  any  notice  given,  either  by 
publication  or  by  entry  on  receipts  given  for  the 
goods,  or  tickets  sold,  but  he  may  make  an  express 
contract,  independent  of  his  receipt,  and  will  then 
be  governed  tnereby.  The  Southern  Express  Com- 
pany vs.  Purcell 103 

2.  When  there  is  evidence  of  an  express  contract  be- 
tween the  common  carrier  and  the  shipper  of  the 
goods,  outside  of  the  receipt  therefor,  whereby  the 
shipper  was  to  send  a  man  along  with  the  goods 
shipped  on  an  open  car,  with  a  tarpaulin  to  cover 
them,  and  buckets  of  water  to  protect  the  goods 
against  fire,  which  the  shipper  failed  to  do,  and  the 
goods  were  destroyed  by  fire  :  Held,  that  although 
the  common  carrier  was  liable,  under  the  law,  for 
negligence,  yet  it  was  a  question  to  be  submitted  to 
the  jury,""  whether  the  goods  were  destroyed  by  the 
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negligence  of  the  defendant,  or  in  consequence  of  the 
failure  of  the  plaintiff  to  perform  his  contract  on  his 
part,  under  the  evidence  in  the  case.    lb. 

3.  A  common  carrier  may  require  the  nature  and  value 
of  the  goods  delivered  to  him  to  be  made  known  ; 
but  if  the  shipper,  at  the  time  of  delivery  thereof, 
practice  any  fraudulent  acts,  sayings  or  concealments 
upon  the  carrier,  as  to  the  value  of  the  parcel,  or 
resort  to  any  artifice,  to  give  a  box,  containing  a 
valuable  diamond  breast-pin,  a  mean  appearance,  and 
thereby  to  induce  the  carrier  to  think  it  of  trifling 
value,  and  so  prevent  him  from  making  inquiries  ;  or 
if  the  shipper,  with  the  intention  to  deprive  the  car- 
rier of  his  lawful  freight,  conceals  from  him  the  na- 
ture and  value  of  the  article  delivered,  it  is  a  legal 
fraud  upon  the  carrier,  and  will  relieve  him  from  lia- 
bility.    Southern  Express  Company  vs.  Everett 688 

4.  The  responsibility  of  the  carrier  ceased  with  the  deliv- 
ery of  the  goods  at  their  destination,  according  to 
the  direction  of  the  person  sending,  or  according  to 
the  custom  of  the  trade.  A  delivery  of  the  goods  to 
the  duly  authorized  agen  tof  the  owner  or  assignee, 
is  a  good  delivery.    Ibid. 

CONCEALMENT.     See  Common  Carrier,  3. 

CONFEDERATE  MONEY. 

1.  When  the  defendant,  in  1863,  tendered  the  plaintiff 
Confederate  money  in  payment  of  a  note  made  March, 
1861,  which  the  plaintiff  refused  to  receive,  saying 
"  that  he  could  not  use  it,  and  that  he  had  become 

Eaymaster  to  some  heirs  :"  Held,  that  the  plaintiff 
ad  the  right  to  refuse  Confederate  money  in  pay- 
ment of  his  debt  at  the  time  it  was  offered,  and  that 
it  was  not  a  legal  tender  in  payment  thereof,  under 
the  evidence  in  the  case.     Phillips  vs.  Gaston 16 

2.  Where  a  note  was  given  for  trust  property,  payable 
to  the  trustee,  which-  note  was  placed  in  the  hands 
of  an  attorney  at  law,  for  collection,  by  the  trustee, 
suit  instituted  .thereon,  and  judgment  obtained  for 
the  amount  thereof,  which  judgment  was  paid  by  the 
defendant  in  Confederate  notes,  (the  common  curren- 
cy of  the  country  at  that  time,)  to  the  attorney,  and 
received  by  him  in  satisfaction  of  said  judgment, 
without  objection  at  the  time,  and  the  money  so  col- 
lected by  the  attorney  was  paid  over  by  him  to  his 
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client,  the  trustee,  and  received  by  him  without  ob- 
jection, at  the  time  :  Held,  that,  on  a  bill  filed  by  the 
cestui  que  trusts  against  the  maker  of  the  note,  the 
attorney  at  law  and  the  trustee,  to  account  for  the 
trust  funds,  the  maker  of  the  note,  who  had  paid  it, 
and  the  attorney,  who  had  collected  it  in  Confederate 
Treasury  notes,  in  good  faith,  and  paid  the  same  over 
to  the  trustee,  in  like  good  faith,  which  was  received 
by  the  latter  without  objection,  the  maker  of  the  note 
will  be  protected  in  such  payment  to  the  attorney  of  the 
^  trustee,  and  the  attorney  will  be  protected  in  the  pay- 
ment thereof  to  his  client,  the  trustee :  Held,  also, 
that  a  trustee,  having  possession  of  trust  property, 
is  bound  to  use  ordinary  diligence  in  the  preserva- 
tion and  protection  of  the  same,  and  that,  if  he  did 
not  intend  or  desire  to  receive  the  Confederate  money 
in  payment  of  the  note,  he  should  have  given  his  at- 
torney notice  not  to  have  received  it  from  the  maker 
thereof.    King  vs.  King  et  at 205 

CONFISCATION. 

Where  the  complainants  claimed  title  to  fifty  shares  of 
Central  Railroad  stock,  purchased  from  those  who 
derived  their  title  thereto  under  a  judgment,  and  pro- 
ceedings there  under,  of  the  District  Court  of  "  the 
Confederate  States  of  America,  for  the  Southern  Dis- 
trict of  Georgia/'  confiscating  said  Railroad  stock,  as 
the  property  of  citizens  of  another  of  the  United 
States,  as  being  alien  enemies:  Held,  that  the  pur- 
chasers of  said  Railroad  stock,  deriving  their  title  as 
aforesaid,  did  not  acquire  a  legal  and  valid  title  there- 
to, so  as  to  defeat  the  title  of  the  original  owners  of 
the  stock,  and  that  said  Company  could  not  be  re- 
quired to  transfer  to  such  purchasers  a  certificate  of 
ownership  of  the  stock  upon  the  books  of  the  Com- 
pany. Harris,  J.,  dissenting.  Central  Railroad  and 
Banking  Company  vs.  Ward  et  al 515 

CONSENT.    See  Auditor,  1,  2. 

See  Waiver. 

CONSTITUTIONAL  LAW. 

1.  The  obligation  of  a  contract  is  a  legal,  not  a  mere 
moral  obligation ;  it  is  the  law  which  exists  at  the  time 
the  contract  is  made,  which  binds  a  party  to  perform 
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his  undertaking.  The  obligation  does  not  inhere  in 
the  contract  itself  propria  vigore,  but  in  the  law  appli- 
cable to  the  contract.  The  act  of  the  13th  December, 
1866,  known  as  the  Stay-law,  held  to  be  unconstitu- 
tional and  void,  on  the  ground  that  it  impairs  the 
obligation  of  contracts  within  the  prohibition  of  the 
Constitution  of  the  United  States,  and  the  Constitu- 
tion of  the  State  of  Georgia.  Aycock  et  al.  vs.  Martin 
et  al. 124 

2.  The  4th  section  of  said  act  is  an  interference  with 
the  execution  of  the  judicial  process  of  the  Courts, 
and  is,  therefore,  violative  of  those  clauses  of  the  Con- 
stitution of  Georgia,  distributing  the  powers  of  the 
government  among  the  three  departments  thereof,  and 
prohibiting  the  exercise,  by  the  Legislature,  of  any  of 
the  powers  belonging  to  the  Judiciary.  And  further  % 
the  Legislature  has  no  power  to  alter  any  judgment 
of  the  Superior  Courts  of  this  State,  or  by  law  to  ar- 
rest or  suspend  the  enforcement  of  such  judgment 
Harris,  J.    Ibid. 

3.  A  stay-law  is  constitutional.     Walker,  J.  Ibid* 

4.  Under  the  decision  of  the  Supreme  Court  of  the 
United  States,  in  Thompson,  et  at.  vs.  Riggs  &  Kerk- 
hofer,  (December  term,  1866,)  this  Court  is  compelled 
to  hold  that  the  Act  of  Congress  making  certain  Uni- 
ted States  Treasury  notes  a  legal  tender  in  payment 
of  debts,  is  not  unconstitutional,  even  as  applied  to  a 
contract  made  in  eighteen  hundred  and  sixty.    Jones 

vs.  Barker 503 

CONSTRUCTION  OF  STATUTES. 

See  pages  626,  640,  648,  681. 

CONTINUANCE. 

1.  A  letter  written  by  a  party  to  his  attorney,  stating, 
that  he  was  sick  and  unable  to  travel,  and  asking  the 
postponement  of  the  trial  of  his  case,  is  not  a  good 
showing  for  a  continuance.  (JBarr  vs.  Alexander  & 
Trammdl 195 

2.  A  motion  to  continue  a  cause  upon  the  bare  statement 
that  a  party  is  desirous  to  file  a  bill  in  equity  to  en- 
join the  same,  will  not  be  allowed,  especially  when 
there  has  been  a  want  of  diligence,  unless  some  good 
reason  be  assigned  why  the  bill  could  not  be  filed  be- 
fore the  session  of  the  Court.  Richardson  et.  al.  vs. 
Barvey,  administrator 224 
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3.  Where  a  long  and  complicated  account  between  mer- 
cantile partners  had  been  referred,  by  the  presiding 
Judge,  to  an  auditor  to  report  thereon,  and  his  report 
being  filed  on  the  first  day  of  the  term  of  the  Court  at 
which  the  trial  was  had,  and  the  defendant  and  his 
counsel  having  made  an  affidavit  in  writing,  that  they 
believed  that  said  report  was  erroneous  in  its  results, 
that  they  had  objections  to  the  same,  and  desired  to 
except  thereto,  that  they  could  not  do  justice  to  said 
cause  without  further  time  to  examine  the  same,  and 
that  his  counsel,  on  account  of  their  engagements  in 
the  Court,  had  not  had  time  to  make  the  necessary 
examination  of  the  report  and  to  file  exceptions 
thereto,  that  the  application  for  continuance  was  not 
made  for  delay,  but  to  enable  them  to  make  a  proper 
preparation  for  tfie  trial  of  said  cause :  Held,  that 
under  the  peculiar  state  of  the  facts  which  existed  in 
this  case,  the  ends  of  justice  required,  that  a  continu- 
ance of  the  cause  should  have  been  granted  by  the 
Court.      Vanduzer,  administrator ,  vs.  McMillan 299 

4.  Where  a  cause  has,  for  many  terms,  been  "  continued 
generally,"  the  Court  should  not  peremptorily  dismiss 
it,  because  a  showing  for  continuance  is  insufficient, 
he  should  put  it  on  terms,  i.  e.  to  be  tried  at  the  next 
term,  or  dismissed.  A  case  dismissed  under  such  cir- 
cumstances should  be  reinstated.      Wilkes  vs.  Phillips..  588 

5.  All  applications  for  continuances  are  addressed  to  the 
sound  legal  discretion  of  the  Court,  and  if  not  express- 
ly provided  for,  shall  be  granted  or  refused,  as  the 
ends  of  justice  may  require.     Wilkowski  vs.  Halle 678 

CONTRACTS. 

Where  it  appeared  on  the  face  of  a  promissory  note  that 
it  was  given  by  defendants  to  the  plaintiff,  in  consid- 
earation  of  the  services  of  such  plaintiff,  as  a  substi- 
tute as  a  soldier  in  the  Confederate  army,  to  fight  and 
bear  arms  against  the  Government  of  the  United 
States :  Held,  that  the  consideration  of  the  note  was 
illegal  and  void.  Harris,  J.,  dissenting.  Chancely 
vs.  Bailey 532 

See  Caveat  Emptor. 

See  Promissory  Notes. 

CONTRIBUTION. 
See  Lien  of  Judgments,  5  and  6. 
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CONVEYANCES. 

1.  Nettles,  in  1841,  in  Alabama,  by  deed  of  gift,  con- 
veyed to  his  daughter,  Mrs.  Harrington,  certain  slaves, 
"  to  have  said  negroes  and  their  increase,  unto  her  and 
her  children,  free  from  the  control  of  her  husband, 
and  from  all  liability  to  the  payment  of  any  of  the 
debts  of  her  said  husband :"  Held,  that  Mrs.  Har- 
rington, at  common  law,  took  only  a  life  estate  in  said 
slaves,  remainder  to  her  children.  Moreland  vs.  Hun- 
ley 342 

As  to  Conveyance  of  Land,  See  Ejectment. 
"   "         "  "     "       See  Execution,  5. 

PARTNERSHIP. 

See  Attorney  at  Law. 

CORPORATION. 

1.  A  corporation  made  by  the  General  Assembly  of  this 
State,  cannot  terminate  its  existence  by  a  voluntary 
surrender  of  its  charter;  the  surrender  must  be  accept- 
ed by  the  General  Assembly.     The  Mechanics'  Bank 

vs.  Heard 401 

2.  Under  our  Code,  a  corporation  may,  by  a  voluntary 
surrender  of  its  franchises,  terminate  its  existence. 
(Walker,  X)     lb. 

.3  An  existing  corporation  may  make  an  assignment. 

An  assignment,  by  a  corporation,  of  all  its  property  in 
trust  for  all  its  creditors,  with  directions  to  the  assig- 
nees to  proceed,  with  reasonable  and  convenient  dis- 
patch, to  convert  the  property  into  money;  and,  for 
that  purpose,  to  sell  all  or  a  part  of  the  same,  in  such 
manner  and  on  such  terms  as  they  deem  most  for  the 
interest  of  said  trust,  is  not  obnoxious  to  the  13th  and 
27th  of  Elizabeth.  Unless  the  intention  to  hinder  or 
delay  creditors  clearly  appears,  an  assignment,  appa- 
rently fair,  should  not  be  held  obnoxious  to  those 
statutes.     McCallie  &  Jones  vs.  Walton  &  Walton 611 

4.  When  by  their  charter,  the  Upson  County  Railroad 
Company,  had  the  power  and  authority,  to  lease,  rent 
or  sell  said  railroad,  its  appurtenances,  and  franchises 
to  any  other  incorporated  railroad  Company  of  this 
State,  and  the  President  of  said  Company  issued  a 
public  notice,  inviting  proposals  for  the  sale  ef  the 
road,  in  pursuance  of  the  following  resolution  adopted 
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at  a  meeting  of  the  stockholders,  to-wit :  "  Resolved, 
that  the  President  and  Directors  are  hereby  author- 
ized and  instructed,  to  take  such  measures  as  will  en- 
able the  Company  to  wind  up  the  affairs  of  said  road, 
to  the  best  interest  of  the  stockholders,"  which  public 
notice  inviting  proposals  for  the  sale  of  the  road  is,  in 
substance,  as  follows  :  "  I  therefore  offer  to  receive 
proposals  until  the  first  day  of  September  next,  for 
the  purchase  of  the  entire  road  of  the  Company  with 
its  franchises,  rights,  and  privileges,  etc.  I  will  also 
receive  distinct  proposals  until  the  above  named  day, 
for  the  purchase  of  the  iron  alone,  or  any  part  thereof,  to 
be  delivered  at  Barnesville.  I  will  also,  in  like  man- 
ner, receive  distinct  proposals  for  the  road-bed,  and 
all  the  real  estate  of  the  Company,  together  with  the 
franchise,  and  privileges  of  the  Company :"  Held, 
upon  a  bill  being  filed  at  the  instance  of  a  portion  of 
the  stockholders  in  said  Company,  to  restrain  the  sale 
of  said  road  in  the  manner  proposed  by  the  President 
of  the  Company,  as  being  in  violation  of  their  charter, 
that  the  demurrer  to  said  bill  was  properly  overruled 
by  the  Court  below  :  Held,  also,  that  upon  a  motion 
to  dissolve  the  injunction  upon  the  coming  in  of  the 
defendants'  answer,  admitting  the  fact  of  issuing  the 
proposals  for  the  sale  of  the  road  as  stated  in  the 
record,  which  constitutes  the  main  ground  of  the  com- 
plainants' equity,  the  injunction  ought  not  to  have 
been  dissolved,  and  the  Court  below  committed  error 
in  dissolving  the  injunction.  Upson  County  Bail- 
road  Company  vs.  Sharman  et  al. 644 

COSTS. 

1.  It  is  the  duty  of  a  Sheriff  to  execute,  "  with  due  dil- 
igence," the  processes  placed  in  his  hands,  and  pay 
promptly,  to  the  party  entitled,  money  collected  by 
him  as  Sheriff,  and,  on  his  failing  to  do  so,  he  is  lia- 
ble to  fine  and  attachment  for  contempt. 
But  while  the  Court  will  require  strict  fidelity  on  the 
part  of  its  officers,  it  will  enforce  his  rights  for  his 
costs  and  fees  as  against  suitors.     Therefore,  where  the 
Sheriff,  at  the  instance  of  a  plaintiff,  levied  on  the 
property  of  a  defendant,  and  incurred  expenses   in 
securing  and  taking  care  of  the  property  so  levied  on 
and  the  levy  was  subsequently  dismissed  by  the  or-? 
der  of  the  plaintiff,  the  Sheriff  will  not  be  driven  to 
an  action  to  recover  the  costs  so  due  him,  but  judg- 
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ment  may  be  entered  up  against  the  plaintiff  for  the 
same,  and  execution  issue  therefor.  The  amount  of 
such  compensation  due  the  Sheriff  may  be  awarded 
by  the  Court. 

In  this  case,  there  being  no  contest  as  to  the  amount  due 
the  Sheriff,  and  he  being  entitled  to  a  judgment  for 
the  amount  against  the  plaintiff,  and  there  being  no 
apparent  reason  why  one  claim  should  not  be  pro 
tarda  extinguished  by  the  other,  and  the  Court  hav- 
ing, in  this  equitable  proceeding,  done  what  is  right 
between  the  parties,  this  Court  will  not,  on  a  mere 
technicality,  reverse  the  judgment;  more  especially 
when  it  appears  that,  by  having  a  judgment  rendered 
for  the  costs,  admitted  to  be  due  the  Sheriff,  he  would 
have  a  valid  claim  for  a  set-off  against  the  plaintiff's 
demand.     Robertson  vs.  Smith, 604 

2.  When  sundry  judgments  have  been  obtained  against 
a  defendant  for  the  principal  debt  due,  with  interest 
and  C03t,  and  the  Clerk  of  the  Court  issued  separate 
executions  for  the  costs  due  in  each  case  "  for  the  use 
of  the  officers  of  Court,"  against  the  defendant,  (the 
original  judgments  existing  in  full  force  and  effect,) 
and  said  executions  for  the  costs  were  levied  upon  the 
lands  of  the  defendant  therein,  who  had  previously 
sold  the  same  to  the  complainants,  who  were  in  the 
possession  of  the  same,  having  a  growing  crop  there- 
on, which  lands,  so  levied  on,  were  sold  at  Sheriff's 
sale,  under  said  cost  fi.  fas.,  and  purchased  by  the 
defendant,  who  is  alleged  to  be  insolvent:  Held,  that 
said  fi.  fas.  for  costs  were  erroneously  issued  by  the 
Clerk  of  the  Court,  but  being  apparently  regular  up- 
on the  face  thereof,  the  Sheriff  was  not  a  trespasser 
in  levying  the  same,  and  that  a  court  of  equity  has 
jurisdiction  according  to  the  allegations  in  complain- 
ants' bill,  to  restrain,  by  injunction,  the  insolvent  pur- 
chaser of  said  land  and  growing  crop  thereon,  from 
turning  the  complainants  out  of  possession,  under  the 
sale  made  by  the  Sheriff  under  said  cost  executions. 
Hall  vs.  Lyon  et  al „..  636 

CRIMINAL  LAW. 

1.  A  motion  to  arrest  the  judgment  was  based  upon  the 
grounds :  1st.  Because  it  is  not  charged  in  the  first 
count  of  the  indictment  that  the  person  or  persons 
assaulted  was  or  were  in  the  peace  of  the  State,  or 
that  the  defendants  were  of  sound  memory  and  dis- 
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cretion.  2d.  Because  the  two  counts  contain  charges 
of  two  crimes  dissimilar  in  kind  and  character,  and 
of  a  different  nature.  3d.  Because  the  assault  and 
shooting  are  charged  to  have  been  committed  on  two 
persons ;  and  4th.  Because  Jones  is  charged  as  prin- 
cipal, and  Scott  as  accessory,  before  the  fact,  etc.,  in 
the  same  count :  Held,  that  if  said  grounds  had  any 
substantial  weight  at  all,  they  should  have  been  taken 
before  the  case  was  submitted  to  the  jury;  certainly, 
under  our  Code  and  practice,  they  cannot  be  consid- 
ered on  a  motion  in  arrest  of  judgment.  Jones  et  aL 
vs.  The  State 51 

2.  An  indictment  should  be  "  in  the  name  and  behalf 
of  the  citizens  of  Georgia ;"  if  these  words  be  omitted, 
on  exception  taken  at  the  proper  time,  the  indictment 
will  be  quashed.  Such  exception  is  not  good  in  ar- 
rest of  judgment.     Home  et  al.  vs.  The  State 80 

3.  In  all  cases,  where  persons  are  jointly  indicted  for 
an  offence  which  does  not  require  the  joint  act  of  two 
or  more  persons  to  commit  it,  the  defendants,  upon 
application,  have  a  right  to  sever  upon  the  trial ;  oth- 
erwise, as  to  those  offences  which  require  the  joint  act 
of  two  or  more  to  commit  them.     Ibid. 

4.  During  a  trial  for  murder,  the  prosecution  asked  a 
witness  a  question  "  to  ascertain  the  condition  of  the 
mind  of  the  deceased  towards  the  prisoners,  after  the 
mortal  wounds  were  inflicted,  whether  kind  or  malevo- 
lent;" the  Court,  on  objection,  refused  to  permit  the  wit- 
ness to  answer  the  question,  remarking  that  "  Home, 
(the  deceased,)  had  a  right  to  be  mad ;  he  thought  any 
body  shot  had  a  right  to  be  mad :"  Held,  that  this 
remark  was  error.     Ibid. 

5.  It  is  incumbent  on  the  State,  in  criminal  cases,  to 
prove  every  accusation  it  makes.  The  testimony  must 
convince  the  understanding  beyond  a  reasonable  doubt. 
Clark  vs.  The  State  of  Georgia 191 

DAMAGES.    See  Measure  of  Damages. 

DELIVERY.    See  Innkeeper,  5. 

"  Common  Carrier,  4. 

DEMURRER.    See  Equity  Practice,  2. 
DESTRUCTION  OF  PROPERTY.     See  Attachment,  9. 

DI8MISSAL  OF  ACTION.    See  Practice,  17. 
47 
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DISCRETION.    See  Continuance,  6. 

See  Equity,  1. 

See  Equity  Practice,  4,  8, 15. 
See  New  Trial,  %  11,  21. 
See  Practice,  10, 16. 

DISPERSION.    See  Jury,  2,  3,  5. 

DISTRESS  WARRANT. 

1.  The  counter-affidavit  to  a  distress  warrant  having 
been  filed,  the  plaintiff  must  prove  his  claim.  The  dis- 
tress warrant  is  not  prima  fide  evidence.  Reid  v$. 
Brinson,  Executor 63 

DISTRIBUTION  OF  ASSETS. 

1.  A  judgment  obtained  subsequent  to  the  assignment, 
takes  no  priority  in  the  distribution  of  the  assets. 
McCallie  &  Jones  vs.   Walton  et  al. 611 

%.  Section  1495  of  the  Revised  Code,  which  prescribes 
the  order  of  paying  off  the  debts  of  an  insolvent 
bank,  and  par.  3,  of  sec.  1493,  which  gives  the  bill- 
holders  a  priority  over  other  creditors,  in  the  payment 
of  debts,  apply  only  where  there  has  been  a  forfeiture 
of  the  charter,  and  a  Receiver  appointed  by  the  Court; 
they  do  not  apply  in  the  case  of  an  assignment  by 
the  bank  of  its  assets  to  pay  its  debts  according  to  the 
requirements  of  the  law.    Dobbins  vs.  Walton  et  aL  614 

DISTRIBUTION  OF  ESTATES. 

The  assets  of  an  intestate  are  to  be  applied  according  to 
the  law  for  the  administration  of  estates  and  the  rights 
of  claimants  to  such  assets  are  very  different  from 
what  they  were  during  the  life  of  the  intestate. 
Simmons,  Administrator,  vs.  Latimer  et  al. 490 

DOUBTS.    See  Criminal  Law,  5. 

DOWER. 

1.  Where  &feme  sole,  of  full  age,  add  competent  to  con- 
tract, agreed  with  her  intended  husband,  in  writing, 
for  the  control  of  her  property,  for  her  sole  and  sep- 
arate use  during  the  coverture;  and  further,  that 
should  she  survive  him,  his  estate  should  be  chargea- 
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ble  with  famishing  her  a  house  and  lot,  worth  $3,000- 
00,  for  and  during  her  life  or  widowhood,  and  she  re- 
leased all  other  claim  upon  his  property,  and  all  right 
to  dower  in  any  of  the  lands  of  which  he  might  die 
seized  and  possessed,  and  afterwards  married  him,  and 
he  died,  she  is  not  dowable  out  of  his  lands.  Cul- 
berson vs.  Culberson,  Executor 296 

2.  A  widow  is  entitled  to  dower  in  all  the  lands  of  which 
her  husband  died  seized  and  possessed,  notwithstand- 
ing any  judgment  against  her  husband,  existing  at  the 
time  of  the  marriage  with  the  applicant  for  dower. 
Under  our  statutes,  the  right  of  dower  postpones  the 
liens  of  judgments.  Simmons,  Administrator,  vs.  Lat- 
imer d  al 490 

3.  The  assets  of  an  intestate  are  to  be  applied  according 
to  the  laws  for  the  administration  of  estates;  and  the 
rights  of  claimants  to  such  assets  are  very  different 
from  what  they  were  during  the  life  of  the  intestate. 
A  man's  wife  has  no  right  to  dower  in  his  lands,  and 
if  the  real  estate  of  the  husband  be  sold  under  execu- 
tion during  his  life  time,  her  rights  do  not  attach ; 
but  if  the  judgment  creditor  delay  until  the  death  of 
the  husband,  then  the  widow's  right  to  dower  vests, 
and  postpones  the  liens  of  judgments  until  she  can 
enjoy  her  dower  estate.     Io. 

EJECTMENT. 

1.  When  D.,  having  the  legal  title  to  a  lot  of  land,  con- 
veyed it  to  N.,  when  B.  was.  in  adverse  possession 
thereof:  Held,  that  although  the  deed  from  D.  to  N. 
was  void,  still  the  legal  title  to  the  land  was  in  D., 
and  he  might  maintain  an  action  of  ejectment,  upon 
that  legal  title,  to  recover  the  possession  of  the  land. 
Doe,  ex  dem.,  Dearmond  vs.  Brooking 5 

2.  The  attorney  of  plaintiff  in  ejectment,  cannot  be 
made  to  testify  whether  said  plaintiff  had  not  em- 
ployed him  to  sue  for  his  individual  benefit,  and  had 
authorized  his  name,  as  administrator,  used  for  his 
individual  benefit.  Doe,  ex  dem.  of  Stephens,  vs.  Roe, 
cos.  ejector 289 

3.  If  a  grant  for  land  issued  from  the  State  to  one  who 
was  not  the  fortunate  drawer  in  said  lottery,  that  fact 
cannot  be  shown  collaterally  on  the  trial  of  an  action 
of  ejectment,  but  the  original  grant  should  be  cor- 
rected by  a  proceeding  instituted  for  that  purpose,  in 
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accordance  with  the  laws  of  the  State.    Doe,  ex  dem., 
Patterson  vs.  Buchanan 560 

ENDORSER.     See  Principal  and  Surety. 

See  Novation. 

EQUITY. 

1.  When  the  facts  of  the  case  do  not  give  the  complain- 
ant a  legal  or  equitable  right  to  dispossess  the  defend- 
ant, and  to  have  the  premises,  etc.,  put  into  the  hands 
of  a  receiver,  and  the  Judge  grants  an  injunction,  ap- 
points a  receiver,  and  he  takes  possession  of  the  prem- 
ises, etc.,  this  Court  will  direct  the  Judge  below  to 
rescind  his  order  appointing  the  receiver,  and  to  order 
the  premises,  etc.,  restored  to  the  defendant.  Wil- 
liams vs.  Green 37 

2.  Should  the  Judge  below  retain  the  injunction,  he 
must  so  mould  it  as  to  limit  it  to  restraining  the  de- 
fendant from  removing  the  cotton  in  question  to  any 
other  places  besides  those  mentioned  in  the  contract 
on  that  subject,  and  from  removing  it  to  them  for  any 
other  purpose  than  to  comply  with  his  contract.     lb. 

3.  After  a  verdict  at  law  in  ejectment,  a  bill  in  equity 
for  a  new  trial,  so  as  to  enable  a  witness  who  was  ex- 
amined on  the  trial  below  to  correct  a  mistake  in  his 
testimony,  as  to  the  commencement  of  the  occupancy 
of  the  defendant  in  said  ejectment  suit  (who  relied  on 
a  statutory  title)  should  meet  with  but  little  favor. 
This  case,  in  principle,  is  within  the  decision  in  Mitch- 
ell vs.  Printup,  25  Georgia  Reports,  182.  Jones  vs. 
McRea 48 

4.  Elijah  Walker  became  accommodation  endorser  for 
Walker,  O'Keefe  &  Co.  The  firm  was  dissolved,  and 
each  partner  gave  to  the  other,  bond  and  security  to 
protect  him  against  the  firm  debts.  Elijah  Walker 
was  sued  on  nis  said  endorsement.  Judgment  was 
obtained  against  him,  and  he  paid  it.  He  afterwards 
died.  All  this  occurred  in  Tennessee.  Walker's  ad- 
ministrator, appointed  in  Tennessee,  filed  a  bill  pray- 
ing that  the  securities  on  said  indemnifying  bonds 
should  account  to  him  as  such  administrator,  and 
repay  the  estate  the  amount  paid  out  by  Walker  on 
said  judgment:  Held,  that  a  demurrer  to  the  bill 
was  properly  overruled.  Ingles  &  Walker  vs.  Walker, 
administrator 256 

5.  M.  hands  B.,  as  his  attorney  and  agent,  a  note  on  G., 
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for  collection,  with  instructions  to  pay  the  proceeds, 
when  collected,  first  to  certain  named  creditors,  and 
the  surplus,  if  any,  to  his  other  creditors  generally. 
These  named  creditors  surrendered  to  B.  their  claims 
against  M.,  and  B.  gave  them  his  written  obligation 
to  pay  them  out  of  the  proceeds  of  said  note.  These 
amounts  and  'B's  fees  absorbed  the  amount  of  the 
note.  Before  this  note  was  paid,  but  after  this  ar- 
rangement was  made,  the  creditors  sued  out  attach- 
ments against  M.,  and  garnisheed  G  and  B.  B. 
prayed  injunction  agaiust  these  garnishments :  Held, 
that  by  thi  sarrangement  the  note  of  G.  passed  as  the 
property  of  the  named  creditors,  with  a  remainder,  if 
any,  to  the  other  creditors,  and  the  injunction  should 
be  made  perpetual.     Walton  et  at.  vs.  Bethune  et  al...  319 

6.  When  cestui  que  trusts  averred  that  the  trustee  had, 
with  the  trust  fund,  bought  lands,  took  title  therefor 
in  his  own  name,  and  mortgaged  them  to  P.  for  loaned 
money,  who  was  about  to  sell  them  under  his  mort- 
gage fi.  fa.,  and  obtained  injunction  against  such  sale, 
and  P.,  in  his  answer,  denied  all  notice  or  knowledge 
of  any  trust,  and  swore  that  the  transaction  by  him 
was  bona  fide,  and  upon  a  valuable  consideration : 
Held,  that  though  the  bill  should  not  have  been  dis- 
missed on  motion,  still,  the  injunction  should  have 
been  dissolved.     Thrasher  et  al.  vs.  Partee  and  toife....  392 

7.  The  defendant  having  received  the  money  of  the 
plaintiff,  without  giving  any  valuable  consideration 
therefor,  is  not,  in  equity  and  good  conscience,  entitled 

to  keep  it.     McCay  vs.  Barber  &  Son 423 

8.  When  the  difficulties  encountered  by  executors  in 
carrying  out  a  will  have  been  caused  by  their  inten- 
tional and  wilful  disobedience  to  the  provisions  of  the 
will,  and  of  the  law,  a  Court  of  Equity  will  not  enter- 
tain a  bill  to  marshal  the  assets,  and  should  not  enjoin 
creditors  of  the  estate  from  suing,  in  order  to  direct 
the  executors  in  the  administration  of  the  estate  and 
save  them  from  loss,  etc.  Campbell  et  al.  vs.  Campbell 
etal 465 

9.  A  testator,  by  his  will,  appointed  J.  M.  H.  as  his 
executor,  and  devised  to  him  certain  real  estate  for- 
ever, provided  he  would  support  certain  female  mem- 
bers of  testator's  family  and,  subsequently,  the  exec- 
utor was  removed,  and  an  administrator,  with  the  will 
annexed,  appointed  in  his  stead.  Upon  a  bill  filed 
by  the  cestui  que  trust,  alleging  that  the  administrator  , 
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failed  to  support  them  according  to  the  terms  of  the 
will,  and  alleging,  also,  that  the  administrator,  and 
his  sureties  on  nis  administration  bond  were  insolvent, 
the  Court  appointed  a  Receiver  to  take  charge  of  the 
estate :  Held,  that  the  Court  erred.  Harrup,  ad- 
ministrator, vs.  Winslett 655 

EQUITY— JURISDICTION. 

1.  When  a  bill  is  filed  on  the  Equity  side  of  the  Court, 
for  a  partition  of  lands,  and  the  facts  alleged  show 
that  a  Court  of  Equity  can  afford  more  adequate  relief 
in  the  case  made  by  the  bill  than  a  Court  of  Law,  the 
jurisdiction  will  be  retained,  (that  Court  having  first 
acquired  jurisdiction,)  and  a  demurrer  thereto  will  be 
overruled*    Oreer,  Administrator,  et  al,  vs.  Henderson.      1 

2.  Wm.  Wallace  died  in  the  State  of  Tennessee,  the 
place  of  his  domicil,  leaving  a  will  appointing  an  ex- 
ecutor, who  was  duly  qualified,  as  such,  in  the  Pro- 
bate Court  of  that  State,  and  such  executor  filed  an 
exemplified  copy  of  his  appointment  in  Court,  as  re- 
quired by  the  Code,  exhibited  his  bill  against  the  de- 
fendant, who  had  been  appointed  administrator  on  the 
estate  of  the  deceased,  by  the  Court  of  Ordinary  of 
this  State,  and,  as  such,  had  collected  and  received  a 
portion  of  the  personal  estate  of  the  deceased,  alleging 
that  said  defendant  represented  to  the  Court  of  Ordi- 
nary, at  the  time  of  his  appointment,  that  the  dece- 
dent had  died  intestate,  when  he  knew  that  he  died, 
leaving  a  will :  Held,  that  a  Court  of  Chancery,  in 
this  State,  has  jurisdiction  to  maintain  a  suit  in  behalf 
of  such  foreign  executor,  to  set  aside  the  letters  of  ad- 
ministration so  granted,  upon  the  ground  of  fraud  in 
obtaining  the  same,  and  to  require  the  defendant  to 
account  with,  and  pay  over  to  such  foreign  executor, 
the  value  of  the  personal  assets  belonging  to  the 
estate  of  the  decedent,  in  order  that  the  same  might 
be  duly  administered,  according  to  the  directions  of 

\  the  will,  and  the  law  regulating  the  same  at  the  place 
of  the  testator's  domicil  at  the  time  of  his  death. 
Wallace,  Administrator,  vs.  Wallace,  Executor. 265 

3.  The  discovery  can  be  had  at  law,  and  is,  therefore, 
no  ground  for  Equity  jurisdiction  over  this  case.  Har- 
ris, J.    Mordecai  vs.  Stewart 364 

4.  The  jurisdiction  of  Equity,  in  Georgia,  is  not  mate- 
rially altered  by  the  Code.    The  Court  has  general 
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Equity  powers,  such  as  those  practiced  in  England. 
Walker,  J.    lb. 

5.  The  jurisdiction  of  a  Court  of  Equity,  in  this  State, 
embraces  the  same  matters  of  jurisdiction  and  modes 
of  remedy,  as  was  allowed  and  practiced  in  England, 
which  have  not  been  destroyed  or  taken  away  by  the 
provisions  of  the  Code.     Warner,  C.  J.   lb. 

6.  The  case  of  an  equitable  set-off,  against*  a  non-resi- 
dent, which  cannot  be  pleaded  at  law,  gives  jurisdic- 
tion to  Equity,  and  the  bill  should  be  retained.  War- 
ner, C.  J.     lb. 

7.  When  sundry  judgments  have  been  obtained  against 
a  defendant  for  the  principal  debt  due,  with  interest 
and  cost,  and  the  clerk  of  the  Court  issued  separate 
executions  for  the  costs  due  in  each  case,  "  for  the  use 
of  the  officers  of  Court,"  against  the  defendant,  (the 
original  judgments  existing  in  full  force  and  effect,) 
ana  said  executions,  for  the  costs,  were  levied  upon 
the  lands  of  the  defendant  therein,  who  had  previ- 
ously sold  the  same  to  the  complainants,  who  were  in 
the  possession  of  the  same,  having  a  growing  crop 
thereon,  which  lands,  so  levied  on,  were  sold  at  Sher- 
iff's sale,  under  said  cost  j?./a*.,  and  purchased  by  the 
defendant,  who  is  alleged  to  be  insolvent:  Held,  that 
said  jL  fas.,  for  costs,  were  erroneously  issued  by  the 
Clerk  of  the  Court,  but  being  apparently  regular  upon 
the  face  thereof,  the  Sheriff  was  not  a  trespasser  in 
levying  the  same,  and  that  a  Court  of  Equity  has  ju- 
risdiction,  according  to  the  allegations  in  complain- 
ants' bill,  to  restrain,  by  injunction,  the  insolvent  pur- 
chaser of  said  land  and  growing  crop  thereon,  from 
turning  the  complainants  out  of  possession  under  the 
sale  made  by  the  Sheriff  under  said  costs  executions. 
Sail  vs.  Lyon  et  at 636 

EQUITY  PRACTICE. 

1.  Where  a  bill  is  filed  against  four  defendants,  and 
there  is  no  demurrer  thereto,  at  the  proper  time  for 
misjoinder  of  parties,  and  upon  the  trial  of  the  cause, 
some  of  the  defendants  introduce  evidence  and  others 
do  not,  the  complainants1  solicitor  is  entitled  to  con- 
clude the  argument  before  the  jury.     King  vs.  King 

et  al. 206 

2.  A  demurrer  to  a  bill  in  equity  cannot  be  heard  and 
determined  in  vacation,  except  by  virtue  of  an  order 
passed  in  term  time.    Solomon  vs.  Peters 251 
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3.  Where  an  auditor  had  been  appointed  by  the  Chan- 
cellor, in  vacation,  upon  the  ex  parte  application  of  the 
complainant,  without  the  consent  of  the  defendants,  to 
investigate  the  accounts  between  the  parties,  and  report 
the  result  thereof  to  the  next  term  of  the  Court :  Held, 
on  exception  being  taken  to  the  report  of  such  audi- 
tor, and  to  his  appointment,  that  the  provisions  of 
the  Code  upon  this  subject  superceded  the  act  of  1858, 
and  that,  by  a  fair  construction  of  the  3070th,  3071st 
and  4112th  sections  of  the  Code,  a  Court  of  Chance- 
ry in  this  State  may  refer  complicated  accounts  to  a 
Master  in  Chancery,  at  the  discretion  of  the  Court, 
with  or  without  the  consent  of  the  parties ;  but  neith- 
er such  Court,  nor  the  Chancellor,  in  vacation,  can 
appoint  an  auditor  to  investigate  complicated  accounts 
between  the  parties,  and  make  report  thereon,  without 
the  consent  of  both  parties  thereto.  The  three  sections 
of  the  Code  being  in  pari  materia,  must  be  construed 
together.     Vanduzer,  Adm'r,  vs.  McMillan 299 

4.  While  a  Judge  of  the  Superior  Court  may,  either  in 
term  or  vacation,  upon  application  by  either  of  the 
parties  litigant,  appoint  an  auditor,  still  the  assent  of 
the  parties  is  necessary  to  a  reference  of  the  matters  in 
dispute  to  such  auditor,  as  also  the  appointment  of  the 
particular  person  as  auditor.  An  auditor  so  appoint- 
ed, upon  reasonable  notice  to  the  parties  of  when  and 
where  he  will  sit  to  hear  the  evidence  of  the  parties, 
and  investigate  their  accounts,  may  proceed,  and  re- 
port the  result  of  his  scrutiny  to  the  Court.  When 
the  Judge  below  appointed  an  auditor,  when  one  party 
objected  to  the  appointment  and  to  the  person  ap- 
pointed,'he  erred.     Dougherty  et  al.  vs.  Jones  et  aL...  348 

5.  General  observations  as  to  the  appointment  of  Mas- 
ters in  Chancery,  their  duties,  etc     Ibid. 

6.  A  motion  to  remove  a  receiver  was  properly  refused, 
when  he  had  had  no  reasonable  notice,  in  writing,  of 
such  motion.  He  was  entitled  to  such  notice,  in  writ- 
ing, specifically  setting  forth  the  grounds  for  the  mo- 
tion.   Ibid. 

7.  It  seems  that  injunction  should  not  be  granted  upon 
allegations  resting  on  information,  hearsay  and  belief 
of  an  executor,  unsupported  by  any  personal  knowl- 
edge ;  certainly  not,  unless  some  person  makes  affida- 
vit as  to  the  facts,  from  his  knowledge.     Taylor,  Eafr, 

vs.  Harp  &  Jones 358 

8.  The  discretion  of  the  Judge  below,  in  dissolving  this 
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injunction,  having  been  cautiously  and  properly  exer- 
cised, the  judgment  is  affirmed.     Ibid. 

9.  When  a  case  is  pending  on  the  law  side  of  the  Supe-' 
rior  Court,  and  the  defendants  can,  at  law,  by  the  pro- 
visions of  our  Code,  set  up  and  maintain  all  the  equi- 
table defences  which  they  could  on  the  equity  side  of 
said  Court,  they  will  not  be  permitted,  by  bill  and 
injunction,  to  withdraw  the  cause  from  the  law  side 

of  the  Court.     Harris,  J.     Mordecai  vs.  Stewart....  363 

10.  The  bill  showing  no  equitable  defence  which  cannot 
be  made  available  at  law,  and  showing  no  good  reason 
for  enjoining  M.  from  dismissing  his  suit,  the  injunc- 
tion was  improperly  granted  and  should  be  dismissed. 
Harris,  J.    Ibid. 

11.  No  suitor  is  compelled  to  appear  on  the  equity  side 
of  the  Court,  but  he  may  institute  his  proceedings  for 
an  equitable  cause  of  action  on  the  Common  Law  side 
of  the  Court ;  or  a  defendant  may  set  up  to  a  pro- 
ceeding at  law  any  ground  of  defence,  whether  it  be 
an  intervening  equity,  or  a  set-off  of  an  equitable  na- 
ture, or  other  grounds  of  defence,  either  legal  or  equi- 
table, and  the  Court  may  allow  the  jury  to  find  a 
verdict,  and  a  judgment  be  rendered  thereon,  so 
moulded  and  framed  as  to  give  equitable  relief  in  the 
case,  as  verdicts  and  decrees  are  rendered  and  framed 
in  equity  proceedings.     Walker,  J.     Ibid. 

12.  In  cases  where  Courts  of  Law  and  Equity  have 
concurrent  jurisdiction,  that  Court  which  first  obtains 
jurisdiction,  will  retain  it,  and  do  complete  justice, 
and  give  full  relief  to  all  the  parties  in  reference  to 
the  subject  matter  of  the  suit,  unless  a  good  reason 
can  be  given  for  the  interference  of  equity  in  a  pro- 
ceeding commenced  at  law.     Walker,  J.   Ibid. 

13.  If  a  party  attempts  to  foreclose  a  mortgage,  the 
mortgagor  may  set  up  at  law  any  defence,  whether 
legal  or  equitable,  which  he  may  have  against  the 
mortgagee ;  or  he  may,  at  his  option,  proceed  on  the 
equity  side  of  the  Court,-  to  assert  any  equitable 
cause  of  action  which  he  may  have,  in  an  independent 
and  separate  proceeding.  He  cannot,  by  bill  in  equity, 
enjoin  the  proceedings,  at  law,  to  foreclose  and  force 
the  niortgagee  to  litigate  his  rights,  under  the  mort- 
gage, in  a  Court  of  Equity,  unless  a  good  reason  can 
be  given  therefor.     Walker,  J.  Ibid. 

14.  Pending  an  action  of  trover,  the  plaintiff  filed  a  bill 
concerning  the  same  subject  matter,  reciting  said  ac- 
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tioiiy  and  praying  that  it  be  made  part  and  parcel  of 
the  bil^  etc.;  the  dismissal  of  said  bill  did  not  dismiss 
said  action.     Taylor  vs.  Pittman,  Eafr 66 

15.  The  granting  of  an  injunction,  and  the  appointment 
of  a  receiver,  is  generally  a  question  for  the  discretion 
of  the  Chancellor;  bat,  if  he  abuse  that  discretion, 
his  action  will  be  controlled  by  this  Court.  Jones  et 
al.vs.  Holliday 669 

16.  When  a  warehouseman  received  cotton  for  storage 
and  sale,  and  afterwards  sold  it,  as  he  alleges,  in  pur- 
suance of  the  instructions  of  his  principal  bailor,  to 
a  purchaser  who  subsequently  stored  the  cotton  in  his 
warehouse,  and  claims  the  title  to  the  same ;  and  the 
original  bailor  of  the  cotton,  also,  claims  it  on  the 
ground  that  the  warehouseman  had  no  authority  to 
sell  it :  Held,  that  the  facts  of  the  case  did  not  author- 
ize the  warehouseman  to  file  a  bill  of  interpleader, 
enjoining  the  parties  claiming  the  cotton,  from  suing 
him,  and  to  compel  them  to  litigate  with  each  other 
as  f  o  the  title  of  the  cotton  which  he  had  sold  to  one 

of  them  as  such  warehouseman.     Tyus  H  al.  vs.  Rudt  674 

17.  When  a  wife  had  sued  her  husband  for  divorce,  and 
filed  against  him  a  bill  to  reform  a  marriage  settle- 
ment, under  which  the  property,  acquired  by  the  mar- 
riage, was  taken  from  the  husband,  and  put  into  the 
the  hands  of  a  receiver,  and  pending  these  actions  the 
husband  prayed  the  Court  to  allow  him  something 
out  of  said  property  for  his  support,  and  the  wife 
objected,  suggesting  reasons  why  such  order  should 
not  be  passed,  and  asked  that  the  same  bo  tried  by  a 
special  jury,  and  the  Judge  refused  to  submit  the 
matter  to  a  jury,  and  without  hearing  any  testimony 
made  an  order  on  the  receiver  for  a  monthly  allow- 
ance for  the  husband,  he  erred.  He  might  well  have 
submitted  the  issues  to  a  jury ;  at  any  rate  he  should 
have  heard  testimony  as  to  the  facts  before  passing 

the  order.     Ainsworth  vs.  Ainsworth 627 

18.  Answer  being  waived  by  the  bill,  the  injunction 
may  be  dissolved  upon  the  coming  in  of  the  answer 
of  only  one  of  several  defendants.  Woolfolk  A  Ander- 
son vs.  Rumph 684 

ESTATES.    See  Distribution  of. 

ESTOPPEL. 
Testator  having  uniformly  disclaimed  title  in  property, 
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the  Executor  can  not  recover  it  in  trover.    Harris,  J. 

Taylor  vs.  PUtman,  Eifor 566 

Statements  made,  and  acts  done,  in  ignorance  of  the 
facts,  even  if  they  bind  him  who  made  and  did  them, 
should  not  be  permitted  to  deprive  his  wife  and  chil- 
dren of  their  rights.    Harris,  J.    Ibid. 

EVIDENCE. 

1.  In  any  action  to  charge  an  inn-keeper  with  the  loss 
of  a  trunk  and  its  contents,  the  wife  of  the  plain- 
tiff is  admissible  to  prove  the  contents  of  the  trunk, 
independent  of  the  act  of  1866,  where  no  other  evi- 
dence is  attainable,  upon  a  policy  infavorem  justiciar, 
springing  out  of  the  necessity  of  the  case,  and  the 
nature  of  the  subject.  Sasseen  &  Whitaker  vs.  Clarke,  242 

2.  Evidence  is  cumulative  where  it  goes  to  the  fact  prin- 
cipally controverted  on  the  former  trial,  and  respecting 
which,  the  party  asking  for  a  new  trial  produced  tes- 
timony on  the  trial  of  the  cause.  Doe,  ex.  dem., 
Orubbvs.Kalb 459 

See  Distress  Warrant,  1 ;  See  Witness. 

EX-DELICTO.    Action. 

See  Attachment,  12. 

EXECUTION. 

1  •  When  a  mortgage  was  executed  by  two  tenants-in- 
common,  and  a  judgment  of  foreclosure  was  had  there- 
on against  one  of  them,  and  a  fi.  fa.  issued  upon  such 
judgment,  commanding  the  Sheriff  to  make  the  money 
out  of  the  interest  of  the  defendant  in  the  mortgaged 
premises,  and  the  Sheriff  levied  the  fi.  fa.  upon  the 
one  undivided  half  of  the  mortgaged  premises,  describ- 
ing the  same  by  number  and  district :  Held,  that  the 
law  defines  the  interest  of  tenants-in-common  to  be 
equal,  in  the  absence  of  proof  to  the  contrary,  and 
that  the  Sheriff  did  not  transcend  his  authority  in 
levying  upon  the  one-half  undivided  interest  of  the 
tenant-in-common ;  that  his  interest  as  specified  in  the 
fi.fa.  the  law  declares  to  be  an  equal  interest  with  his 
co-tenant,  and  that  such  fi.  fa.,  with  the  levy  thereon, 
was  admissible  in  evidence  to  the  jury  on  the  trial  of 
a  claim  case.    Baker  vs.  Shepherd,  administrator,  etc...     12 

2.  Even  if  the  award  was  erroneous,  the  fi.  fa.  issued 
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therefrom  could  not  be  arrested  by  oath  of  illegality 
in  consequence  of  such  error  in  the  judgment..  Green 
vs.  Shields 35 

3.  The  law  presumes  that  every  public  officer  performs 
his  duty ;  and  all  the  purchaser,  at  Sheriff's  sale,  has 
to  look  to,  is  the  title  of  the  defendant  in  execution, 
and  the  authority  of  the  officer  to  sell.  Solomon  vs. 
Peters 25 

See  Lien  of  Judgments. 

EXECUTOR. 

1.  Hendricks,  as  executor,  was  sued,  and  filed  none  of 
the  usual  pleas  to  protect  himself  from  personal  liabil- 
ity, because  the  estate  was  solvent.  By  the  war  the 
estate  was  made  insolvent :  Held,  that  equity  and  the 
act  of  12th  March,  1866,  will  relieve  him  from  per- 
sonal liability.  Hendricks,  executor,  el  al.  vs.  Mitchell 
etal .  230 

2.  To  reduce  his  liability,  he  might,  in  the  Superior 
Court,  prove  payments  which  had  been  disallowed  by 
the  Ordinary.     lb. 

3.  When  a  bill  was  filed  by  the  legatees  under  the  will 
of  a  testatrix,  against  the  defendant  as  executor  there- 
of, to  account  for  the  value  of  certain  slaves  held  by 
him  as  such  executor,  and  upon  the  trial  of  the  cause, 
in  October,  1859,  it  was  shown  that  one  of  the  slaves 
died  without  any  fault  of  the  defendant :  Held,  that 
the  defendant  was  not  liable,  as  executor,  for  the 
value  of  such  dead  slave,  that  the  loss  of  the  slave  by 
the  act  of  God,  should  fall  upon  the  estate  of  the  tes- 
tatrix, and  not  upon  the  defendant  as  executor ;  there 
not  being  sufficient  evidence  in  the  record  to  show  . 
such  a  tortious  conversion  of  the  slave  prior  to  his 
death,  by  the  defendant,  as  such  executor,  as  would 
make  him  liable  for  his  value.  Smith,  executor,  vs. 
Bosser 353 

4.  When  the  difficulties  encountered  by  executors  in  car- 
rying out  a  will  have  been  caused  by  their  intentional 
and  wilful  disobedience  to  the  provisions  of  the  will, 
and  of  the  law,  a  Court  of  Equity  will  not  entertain 
a  bill  to  marshal  the  assets,  and  should  not  enjoin 
creditors  of  the  estate  from  suing,  in  order  to  direct 
the  executors  in  the  administration  of  the  estate  and 
save  them  from  loss,  etc.     Campbell  vs.  Campbell 465 

EXEMPT  PROPERTY.    See  Mandamus. 
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EXPRESS  COMPANY.     See  Service. 

See  Common  Carriers* 

FEES.    See  Costs. 

FI.  FA.     See  Executions. 

FORBEARANCE  TO  SUE.    See  Novation. 

FRANCHISE.     See  Corporations. 

See  Tax. 

FRAUD. 

Fraud  in  the  procurement  of  a  note,  as  specified  in  the 
Revised  Code,  means  fraud  in  the  procurement  by  the  + 
holder  thereof.  An  innocent  holder  of  a  note  for 
value  before  due,  will  be  protected,  although  the  note 
may  have  been  fraudulently  procured  by  the  payee 
from  the  maker,  of  which  the  holder  had  no  notice. 
Robenson  vs.  Vason  et  al 66 

FRAUDULENT  ASSIGNMENT. 

An  assignment  by  a  corporation,  of  all  its  property  in 
trust  for  all  its  creditors,  with  directions  to  the  as- 
signees to  proceed,  with  reasonable  and  convenient 
dispatch,  to  convert  the  property  into  money;  and 
for  that  purpose,  to  sell  all  or  a  part  of  the  same,  in 
such  manner  and  on  such  terms  as  they  deem  most 
for  the  interest  of  said  trust,  is  not  obnoxious  to  the 
13th  and  27th  of  Elizabeth.  Unless  the  intention  to 
hinder  or  delay  creditors  clearly  appears,  an  assign- 
ment, apparently  fair,  should  not  be  held  obnoxious 
to  those  statutes.     McCallie  &  Jones  vs.  Walton  et  al..  611 

GARNISHMENT. 

1.  The  Superintendent  of  the  Western  and  Atlantic 
Railroad  is  not  subject  to  garnishment  process.  Dob- 
bins  vs.  Orange  and  Alexandria  Railroad  Company...  240 

GREENBACKS.     See  United  States  Currency. 

GUARANTY. 

1.  The  Company,  in  the  absence  of  any  fraud  or  collu- 
sion, was  not  liable,  as  a  guarantor  of  the  vendor's 
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title  to  the  stocky  in  case  of  failure  thereof,  by  merely 
allowing  the  transfer  of  the  stock  to  be  made  on  the 
books  of  the  Company,  as  provided  by  the  charter, 
under  the  state  of  facts  presented  by  the  record  in  this 
case.    Central  Railroad  &  Banking  Company  vs.  Ward 

'    et  al. 516 

2.  Where  cotton  seed  were  sold  by  an  executor,  at  pub- 
lic outcry,  as  old  seed,  and,  on  that  account,  they 
brought  less  than  half  the  price  of  new  seed,  and  there 
was  no  fraud  on  the  part  of  the  executor :  Held,  that 
the  purchaser  was  bound  to  pay  for  the  seed  so  pur- 
chased.    Miller  vs.  Ferguson 558 

See  Parsons  vs.  Thrasher,  697. 

HOTEL-KEEPER.    See  Inn-keeper. 

HUSBAND  AND  WIFE.    See  Dower,  1,  2. 

See  Inn-keeper,  3. 
See  Equity  Practice,  17. 

HYPOTHETICAL  CHARGE. 
See  Charge  of  the  Court,  12. 

IGNORANCE.    See  Estoppel 

ILLEGALITY. 

1.  Even  if  the  award  was  erroneous,  the  jJ.  fa.  issued 
therefrom  could  not  be  arrested  by  oath  of  illegality, 
in  consequence  of  such  error  in  the  judgment.  Creen 
vs.  Shields 35 

IMPEACHMENT  OF  VERDICT.    See  Jury,  1. 

IMPRESSMENT.    See  Private  Property,  2. 

INDICTMENT. 

1.  An  indictment  should  be  "  in  the  name  and  behalf  of 
the  citizens  of  Georgia ;"  if  these  words  be  omitted, 
on  exception  taken  at  the  proper  time,  the  indictment 
will  be  quashed  ;  such  exception  is  not  good  in  arrest 
of  judgment.      Home  et  al,  vs.  the  State ;     80 

See  GiHminal  Law,  1. 

INFERIOR  COURT.    See  Private  Property,  2. 
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INJUNCTION.    See  Equity,  1,  5,  6. 

See  Equity  Practice,  7,   8,  13. 

INN-KEEPER. 

1.  Ad  inn-keeper  is  bound  to  extraordinary  diligence  in 
preserving  the  property  of  his  guests,  entrusted  to  his 
care,  and  is  liable  for  the  same,  if  stolen,  where  the 
guest  has  complied  with  all  the  reasonable  rules  of  the 
inn.    Sasseen  &  WhUaker  vs.  Clarke 242 

2.  In  case  of  the  loss  of  the  goods  entrusted  to  the  inn- 
keeper by  his  guests,  the  presumption  is  want  of 
proper  diligence  by  the  landlord.     lb. 

3.  In  any  action  to  charge  an  inn-keeper  for  the  loss  of  a 
trunk  and  its  contents,  the  wife  of  the  plaintiff  is  ad- 
missible to  prove  the  contents  of  the  trunk,  indepen- 
dent of  the  Act  of  1866,  where  no  other  evidence  is 
attainable,  upon  a  policy  in  favorem  justiciar,  spring- 
ing out  of  the  necessity  of  the  case,  and  the  nature  of 
the  subject.     lb. 

4.  Where  a  hotel-keeper  sends  his  porter  to  the  cars  to 
receive  the  baggage  of  persons  traveling,  and  bag- 
gage is  delivered  to  the  porter,  and  the  traveler  be- 
comes the  guest  of  the  hotel,  the  liability  of  the  inn- 
keeper, as  such,  for  the  baggage,  begins  on  the  deliv- 
ery to  the  porter,  and  continues  until  re-delivery  to 
the  actual  custody  of  the  guest.  And  if  the  porter 
of  the  inn-keeper  take  charge  of  the  baggage  at  the 
hotel,-  to  deliver  it  at  the  cars  for  the  guest,  the  liabil- 
ity of  the  inn-keeper  continues  until  the  baggage  be 
delivered.  It  devolves  on  the  inn-keeper  to  show 
such  facts  as  will  discharge  him  from  liability  on  ac- 
count of  such  baggage.     lb. 

INTEREST. 

1.  In  an  action  of  trover  for  the  sale  and  conversion, 
thereby,  of  seventeen  bales  of  cotton,  the  measure  of 
damages  which  the  plaintiff  is  entitled  to  recover 
against  the  defendants,  under  the  provisions  of  the 
Code,  is  the  proven  value  thereof,  at  the  time  of  the 
conversion,  or  its  proven  value  at  any  other  time,  be- 
tween the  time  of  conversion  and  the  time  of  trial, 
without  interest  on  the  amount  thereof.    Barnett  & 

Co.  vs.  Thompson 335 

2.  A  contract  to  pay  money  at  a  subsequent  period,  with 
interest  to  be  paid  annually,  and  if  the  interest  be  not 
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paid  annually,  then  to  become  principal,  is  valid ;  it 
is  neither  usurious,  unconscionable,  nor  contray  to 
public  policy ;  and  the  Courts  will  enforce  such  a  con- 
tract. If  the  interest  accruing  be  not  paid  when  due, 
suit  may  be  maintained  to  collect  it.  Scott,  Trustee, 
vs.  Saffold 384 

During  the  continuance  of  hostilities  between  the  Con- 
federate States  and  the  United  States,  interest  did  not 
run  in  favor  of  a  citizen  of  Pennsylvania,  resident 
there,  against  a  citizen  of  Georgia,  resident  here. 
Harris,  J.    Mayer  vs.  Heid  &  Co 482 

After  13th  July,  1861,  interest  did  not  run  on  such 
claims  till  the  10th  of  May,  1865.  Walker,  J. 
Ibid. 

See  Novation. 

INTERPLEADER.     See  Equity  Practice 16 

JURISDICTION  OF  SUPERIOR  COURTS. 

1.  A  bill 'filed  against  a  defendant  to  require  him  to  exe- 
cute a  title  to  land  upon  the  ground  of  fraudulent 
procurement  of  the  title  thereto,  in  his  own  name,  is 
not  such  a  suit,  respecting  titles  to  land,  as  will  give 
jurisdiction  to  the  Court,  in  the  county  where  the 
land  lies,  where  the  defendant  resides  in  a  different 
county.     Bivins  vs.  Bivins 346 

2.  Whenever  any  Court  of  competent  jurisdiction  has 
possession  of  a  cause,  it  will  retain  it  to  the  exclusion 
of  all  other  Courts.  Harris,  J.  Mordecai  vs.  Stew- 
art   364 

4.  The  discovery  can  be  had  at  Law,  and  is,  therefore,  no 
ground  for  equity  jurisdiction  over  this  case.  Har- 
ris, J.     Ibid. 

5.  The  jurisdiction  of  Courts  of  Law  has  been  extended 
so  as  to  embrace  equitable  causes  of  action  concur- 
rently with  Courts  of  Equity.     Walker,  J.     Ibid. 

6.  In  cases  where  Courts  of  law  and  Equity  have  con- 
current jurisdiction,  that  Court  which  first  obtains 
jurisdiction,  will  retain  it  and  do  complete  justice,  and 
give  ftill  relief  to  all  the  parties  in  reference  to  the 
subject  matter  of  the  suit,  unless  a  good  reason  can  be 
given  for  the  interference  of  Equity  in  a  proceeding 
commenced  at  law.    Walker,  J.    Ibid. 

For  jurisdiction  over  certain  Express  Companies.  See 
Service. 
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JURISDICTION  OF  SUPREME  COURT. 

While  the  cause  i9  pending  in  the  Court  below,  no  decis- 
ion made  therein  can  be  brought  to  this  Court,  unless 
it  be  one  which,  if  made  as  claimed  by  the  plaintiff  in 
error  it  should  be  made,  would  have  been  a  final  dis-\ 
position  of  the  cause.     Hill,  Administrator,  vs.  Tift  564 

JURORS. 

1.  After  a  verdict  has  been  rendered,  a  juror  will 
not  be  heard  to  impeach  it.  This  is  well  settled. 
(yBarr  vs.  Alexander  &  TrammeU 195 

2.  A  jury,  while  confined  in  the  investigation  of  a  case, 
should  be  furnished  with  refreshments,  only  by  the 
direction  of  the  Court;  and  if  there  be  competent 
evidence  that  any  refreshments  were  furnished  with- 
out such  direction  of  the  Court,  it  might  be  a  good 
ground  for  a  new  trial.  OBarr  vs.  Alexander  & 
TrammeU 195 

3.  Where  a  jury  has  been  charged  with  the  considera- 
tion and  determination  of  a  cause,  the  Court  should 
not  permit  them  to  disperse  without  the  consent  of  the 
parties  on  trial.  If  it  is  necessary  that  any  of  the 
persons  should  be  temporarily  absent,  they  should  be 
accompanied  by  an  officer.     Stix  &  Co.  vs.  Pump  &  Co.  332 

4.  Jurors,  selected  under  the  law,  occupy  an  important 
position.  They  decide  upon  the  rights  of  their  fellow- 
citizens,  and  should  be  governed  by  the  law,  as  given 
to  them  in  charge  by  the  Court,  and  the  evidence 
produced  to  them ;  and  should  not  be  controlled  by 
prejudice,  popular  opinion,  or  other  improper  influ- 
ence ;  and  hence  the  necessity  of  their  entire  separa- 
tion from  others  while  making  up  their  verdict. 
Ibid. 

5.  Where  the  Court,  without  consent  of  parties,  per- 
mitted the  jury  to  disperse  for  dinner,  and  the  parties 
knowing  the  fact  before  they  re-assembled,  made  no 
objection  to  the  jury  considering  the  cause,  after  they 
had  so  dispersed  and  re-assembled,  such  acquiescence 
was  an  implied  assent  to  the  dispersal ;  and  inasmuch 
as  no  misconduct  of  the  jury  appears,  and  the  ver- 
dict is  inaccordance  with  the  evidence,  a  new  trial 
should  not  be  granted  on  account  of  such  dispersal. 
Ibid. 
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LACHES.    See  Continuance,  2. 

See  Execviory  14. 
See  New  Trial,  5, 13. 

■ 

LANDLORD  AND  TENANT. 

1.  Where  there  is  a  contract  for  the  rent  of  land,  reduced 
to  writing,  by  which  the  party  renting  stipulates  that 
he  will  deliver  the  possession  of  the  rented  premises 
to  the  party  from  whom  he  rented  the  same,  by  the 
25th  day  of  December  next  after  the  date  of  the  con- 
tract, the  relation  of  landlord  and  tenant  exists  be- 
tween the  parties,  and  neither  the  tenant,  nor  those 
claiming  under  the  tenant,  can  deny  or  dispute  the 
title  of  the  landlord  without  first  surrendering  the 
possession  of  the  rented  premises  to  the  landlord,  ac- 
cording to  the  terms  of  the  contract.     Richardson  et 

al.  vs.  Harvey,  AdmW 224 

2.  When  a  tenant  holds  possession  of  the  rented  prem- 
ises beyond  the  term  for  which  the  same  were  rented, 
the  jury,  upon  the  trial  of  an  issue  formed  under  the 
provisions  of  the  Code,  may  find  a  verdict  for  double 
the  rent  stipulated  to  be  paid,  or  if  he  be  a  tenant 
at  will  or  sufferance,  then  for  double  the  rent  the 
premises  are  shown  by  the  evidence  to  be  worth.    Ibid. 

3.  The  landlord's  lien  on  the  crop  for  advances  made 
to  the  tenant,  for  the  purpose  of  making  the  crop, 
must  be  evidenced  by  a  special  contract  in  writing ; 
a  mere  promissory  note,  without  any  words  expressive 
of  a  contract  for  a  lien,  is  not  such  a  special  contract. 
Whether  this  lien  on  the  crop  is  superior  to  a  judg- 
ment lien  of  older  date,  quere?     WyaJU  vs.  Turner...  640 

4.  After  one(  has  rented  land  from  another,  she  cannot, 
while  in  possession,  set  up  a  title  as  against  her  land- 
lord.    Gleaton  vs.  Oleatxm 650 

Although  one  defends  as  administratrix,  when  it  appears 
to  the  Court  that  she  is  individually  the  real  party, 
and  that  the  transaction  about  which  testimony  is 
required  was  with  her  personally,  the  plaintiff  can 
testify  in  his  own  behalf,  under  the  act  of  16th  of 
December,  1866.     Ibid. 

LEGAL  TENDER. 

1.  When  the  defendant,  in  1863,  tendered  the  plaintiff 
Confederate  money  in  payment  of  a  note  made  March, 
1861,  saying  "that  he  could  not  use  it,  and  that  he 
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had  become  paymaster  to  some  heirs :"  Held,  that  the 
plaintiff  had  the  right  to  refuse  Confederate  money  in 
payment  of  his  debt  at  the  time  it  was  offered,  and         ' 
that  it  was  not  a  legal  tender  in  payment  thereof,  un- 
der the  evidence  in  the  case.     Phillips  vs.  Gaston 16 

2.  Under  the  decision  of  the  Supreme  Court  of  the 
United  States,  in  Thompson  et  al.  vs.  Riggs  &  Kerk- 
hofer,  (December  term,  1866,)  this  Court  is  compelled 
to  hold  that  the  Act  of  Congress  making  certain  Uni- 
ted States  Treasury  notes  a  legal  tender  in  payment 
of  debts,  is  not  unconstitutional,  even  as  applied  to  a 
contract  made  in  eighteen  hundred  and  sixty.     Jones 

vs.  Hooker 503 

3.  A  promise  to  pay  a  certain  number  of  dollars  "  in 
American  gold  coin/'  cannot  be  discharged  by  paying 
that  sum  in  United  States  legal  tender  notes,  at  their 
nominal  value,  when  they  are  below  par.  If  the 
maker  tenders  the  sum,  plus  the  difference  between 
currency  and  gold,  to  the  holder,  in  United  States 
legal  tender  notes,  the  holder  is  bound  to  accept  them, 
and  they  will  discharge  the  debt.  The  same  is  true 
as  to  a  promise  to  pay  a  certain  number  of  dollars 
"  in  gold."  Myers  &  Marcus  vs.  Kaufman,  Taylor  vs. 
Green 600 

LEX  LOCI  AND  LEX  FORI. 

See  Arbitration. 
See  Remedy. 

LIEN  OF  JUDGMENTS. 

1.  A  widow  is  entitled  to  dower  in  all  the  lands  of 
which  her  husband  died  seized  and  possessed,  notwith- 
standing any  judgment  against  her  husband  existing 
at  the  time  of  the  marriage  with  the  applicant  for 
dower.  Under  our  statutes,  the  right  of  dower  post- 
pones the  liens  of  judgments.  Simmons,  Adm'r.,  vs. 
Latimer 490 

2.  The  assets  of  an  intestate  are  to  be  applied  according 
to  the  laws  for  the  administration  of  estates ;  and  the 
rights  of  claimants  to  such  assets  are  very  different 
from  what  they  were  during  the  life  of  the  intestate. 
A  man's  wife  has  no  right  to  dower  in  his  lands,  and 
if  the  real  estate  of  the  husband  be  sold  under  execu- 
tion during  his  life  time,  her  rights  do  not  attach ; 
but  if  the  judgment  creditor  delay  until  the  death  of 
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the  husband,  then  the  widow's  right  .to  dower  vests, 
and  postpones  the  liens  of  judgments  until  she  can 
enjoy  her  dower  estate.    Ibid. 

3.  A  judgment  obtained  subsequent  to  the  assignment, 
takes  no  priority  in  the  distribution  of  the  assets. 
McOallie  &  Jones  vs.  Walton  et  al. 611 

4.  The  landlord's  lien  on  the  crop  for  advances  made  to 
the  tenant,  for  the  purpose  of  making  the  crop,  must 
be  evidenced  by  a  special  contract  in  writing ;  a  mere 
promissory  note,  without  any  words  expressive  of  a 
contract  for  a  lien,  is  not  such  a  special  contract. 

Whether  this  lien  on  the  crop  is  superior  to  a  judgment 
lien  of  older  date,  quere?     Wyatt  vs.  Turner 640 

5.  Inasmuch  as  a  judgment  in  Georgia  binds  all  the 
property  of  the  defendant  from  its  date,  equity  will 
not  compel  the  plaintiff  to  levy  on  that  portion  of  the 
property  last  sold  by  the  defendant,  and  sell  that  be- 
fore he  can  proceed  against  property  sold  previously 

to  that  last  sold.     Barden  vs.  Grady  et  al 660 

6.  Where  a  defendant  has  sold  all  his  property,  a  plain- 
tiff in  execution  may  levy  on  any  of  such  property, 
subject  to  the  lien  of  his  judgment,  at  bis  option, 
without  regard  to  the  order  in  which  defendant  sold 
the  different  portions.    Ibid. 

See  Vendor* 8  Lien. 

MANDAMUS. 

1.  Where  a  City  Marshal  has  levied  upon  the  property 
of  the  husband  for  taxes,  and  the  wife  claimed  the 
same  as  being  exempt  from  levy  and  sale,  under  the 
insolvent  laws  of  this  State,  and  the  Marshal  refused 
to  leave  the  property  in  the  possession  of  the  claimant, 
although  bond  and  security  had  been  given  for  the 
forthcoming  of  the  property  by  the  claimant :  Held, 
that  as  the  property  levied  on  consisted  mainly  of 
household  and  kitchen  furniture,  necessary  for  the 
immediate  use  of  the  family,  the  Marshal  might  be 
compelled  by  mandamus,  to  perform  his  official  duty 
and  restore  the  property  to  the  possession  of  the 
claimant     Mitchell  vs.  Hay 581 

MANUMISSION.    See  Measure  of  Damages. 

MASTER  IN  CHANCERY.     Sec  Auditor,  1. 
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MEASURE  OF  DAMAGES. 

1.  Id  an  action  of  trover,  for  the  sale  and  conversion 
thereby,  of  seventeen  bales  of  cotton,  the  measure  of 
damages  which  the  plaintiff  is  entitled  to  recover 
against  the  defendants,  under  the  provisions  of  the 
Code,  is  the  proven  value  thereof,  at  the  time  of  the 
conversion,  or  its  proven  value  at  any  other  time  be- 
tween the  time  of  conversion  and  the  time  of  trial, 
without  interest  on  the  amount  thereof.     Barnett  &  Co. 

vs.  Thompson 335 

2.  W.  hired  to  H.  a  slave  from  28th  December,  1864, 
to  25th  December,  1865.  The  slave  was  practically 
manumitted  about  the  1st  of  June,  1865.  Upon  a  suit 
for  this  hire  the  Judge  charged  the  jury  that  they 
should  find  for  the  plaintiff  so  much,  with  interest,  as 
it  was  proven  the  slave's  services  were  worth,  while 
he  served  as  a  slave,  and  further,  that  this  estimate 
should  be  made  in  {he  legal  tender  United  States 
paper  currency :  Held,  that  there  was  no  error  in  said 
charge.      Wilkes,  Guardian,  vs.  Hughes 361 

See  Private  Property,  1. 
MISCONDUCT  OF  JURORS.    See  Jury,  2, 3, 4, 5. 

MISJOINDER  OF  PARTIES. 

See  Equity  Practice,  1. 

MISTAKE— OF  WITNESS.     See  New  Trial,  1. 
"  OF  JUDGE.         See  New  Trial,  16. 

OF  CLERK.         See  New  TricU,2Q. 


i( 


NEGLIGENCE.    See  Inn-keepers,  2. 

See  Laches. 
See  Railroad  Companies,  12. 

NEW  TRIAL. 

1.  After  a  verdict  at  law  in  ejectment,  a  bill  in  equity 
for  a  new  trial,  so  as  to  enable  a  witness  who  was  ex- 
amined on  the  trial  below,  to  correct  a  mistake  in  his 
testimony  as  to  the  commencement  of  the  occupancy 
of  the  defendant  in  said  ejectment  suit,  (who  relied 
on  a  statutory  title,)  should  meet  with  but  little  favor. 
This  case,  in  principle,  is  within  the  decision  in  Mitch- 
ell vs.  Printup,  25  Geo.  R.  182.    Jones  vs.  McCrea.    48 
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2.  The  testimony  had  in  the  case  below,  supports  the 
verdict,  and  we  discover  nothing  which  calls  for  the 
grant  of  a  new  trial.     Jones  et  al.  vs.  The  Stale 51 

3.  If  a  legal  charge  of  the  Court,  pertinent  to  the  issue, 
be  asked  in  writing,  it  should  be  given  to  the  jury. 
But  if,  from  all  the  evidence  in  the  cause,  it  appears 
that  the  verdict  is  right,  and  the  jury  should  have 
found  the  same  if  the  charge  requested  had  been  given, 
a  new  trial  will  not  be  granted  on  account  of  such  re- 
fusal. The  Georgia  Railroad  and  Banking  Compa- 
ny vs.  Scott 94 

4.  Where  the  question  is  exclusively  one  of  fact  for  the 
determiqation  of  a  jury,  and  the  finding  is  upon  tes- 
timony enough  to  support  the  verdict,  this  Court 
would  not  be  justified,  either  upon  principle  or  prece- 
dent, in  granting  a  new  trial.     Shewmake  &  Parsons 

et  al.  vs.  Erfrs  of  Jones  et  al 102 

5.  The  accidental  omission  of  the  Court  to  charge  as 
requested,  is  not  a  sufficient  ground  for  a  new  trial. 
If  counsel  making  the  request  was  present,  and  had 
observed  the  omission,  and  called  the  Judge's  atten- 
tion to  it,  then,  if  the  charge  was  pertinent  and  one 
which  should  have  been  given,  the  failure  or  refusal 
would  have  been  good  ground  of  exception.     Ibid. 

6.  When  a  case  has  been  fairly  submitted  to  the  jury 
upon  the  evidence,  and  no  error  in  the  charge  of  the 
Court  is  alleged,  and  the  verdict  is  not  manifestly  and 

'  decidedly  against  the  evidence,  this  Court  will  not 
control  the  discretion  of  the  Court  below  in  refusing 
to  grant  a  new  trial.  Roe9  cas.  q'ectar,  vs.  Doe,  ex. 
dem.y  of  Boynton,  AdmW 188 

7.  Although  the  charge  of  the  Court  may  not  be  strictly 
correct,  yet,  if  from  the  whole  case,  it  appears  that 
justice  has  been  done,  a  new  trial  should  not  be  'grant- 
ed.    ffBarr  vs.  Alexander  and  Trammell 195 

8.  A  jury,  while  confined  in  the  investigation  of  a  case, 
should  be  furnished  with  refreshments  only  by  the 
direction  of  the  Court ;  and  if  there  be  competent 
evidence  that  any  refreshments  were  furnished,  with- 
out such  direction  of  the  Court,  it  might  be  a  good 
ground  for  a  new  trial.     Ibid. 

9.  To  entitle  a  party  to  a  new  trial  on  the  ground  of 
newly  discovered  evidence,  it  should  appear  that  ma- 
terial evidence,  relating  to  new  and  material  facts,  has 
been  discovered,  after  the  rendition  of  the  verdict. 
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The  subsequent  discovery  of  the  materiality  of  facts 
previously  known  and  understood,  is  not  sufficient. 
Ibid. 

10.  When  the  Judge  below  refused  a  new  trial  because 
he  was  satisfied  with  the  legality  of  the  verdict,  if  not 
of  its  correctness,  this  Court  should  not  interfere  be- 
cause it  suspects  strongly  that  the  verdict  was  wrong. 
Dupree,  E&r,  vs.  Price 235 

11.  Though  it  be  impossible  for  this  Court  to  trade  the 
process  by  which  the  jury  made  their  verdict,  yet, 
if  under  the  testimony  such  verdict  could  be  found, 
and  the  trial  was  full  and  fair,  and  without  misdirec- 
tion by  the  Judge,  and  the  testimony  was  conflicting, 
this  Court  will  not  overrule  the  Judge  below  for  re- 
fusing a  new  trial.  Foute  &  Veal  vs.  Massey  &  Lans- 
dell 258 

12.  Where  a  case  has  been  submitted  to  the  jury  as  fa- 
vorably for  the  losing  party  as  the  law  will  warrant, 
and  the  jury  find  a  verdict  in  accordance  with  the 
evidence,  it  is  error  in  the  Court  to  grant  a  new  trial. 

.  Camp  vs.  Howell 312 

13.  The  failure  to  move  for  a  new  trial  below  precludes 
this  Court  from  correcting  the  errors  in  a  verdict. 
Orim  vs.  Sellars 324 

14.  Where  the  Court  below  grants  a  new  trial  upon  the 
ground  that  the  verdict  was  contrary  to  the  evidence, 
and  this  Court  regard  the  verdict  as  being  against  the 
evidence,  and  believe  that  the  ends  of  justice  required 
that  it  should  be  set  aside,  the  judgment  below  will 

be  affirmed.    Baker  etaLvs.  Wright  et  uxor 327 

15.  Where  the  Court,  without  the  consent  of  the  parties, 
permitted  the  jury  to  disperse  for  dinner,  and  the  par- 
ties, knowing  the  fact  before  they  re-assembled,  made 
no  objection  to  the  jury  considering  the  cause  after 
they  bad  so  dispersed  and  re-assembled,  such  acqui- 
escence was  an  implied  assent  to  the  dispersal ;  and, 
inasmuch  as  no  misconduct  of  the  jury  appears,  and 
the  verdict  is  in  accordance  with  the  evidence,  a  new 
trial  should  not  be  granted  on  account  of  such  dis- 
persal.   Stix  &  Co.  vs.  Pump  &  Co 352 

16.  Where  all  the  evidence  was  fully  considered  and 
passed  upon  by  the  jury,  and  the  Judge  below  refused 
to  grant  a  new  trial  upon  any  ground  connected  with 
it,  but  granted  a  new  trial  solely  upon  an  erroneous 
construction  of  a  deed  of  gift,  the  granting  of  the 
new  trial  will  be  reversed.    Moreland  vs.  Hunley 542 
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17.  Though  the  Judge  ruled  erroneously,  upon  extrinsic 
matters  which  could  not  possibly  affect  the  actual  and 
really  important  points  in  issue,  this  Court  will  not 
grant  a  new  trial,  when  the  verdict  is  right.     Oreen 

vs.  East  Tennessee  and  Georgia  Railroad 456 

18.  When  the  law  and  the  facts  of  the  case  have  been 
fairly  submitted  by  the  Court  to  the  jury,  though  the 
evidence  may  be  conflicting,  if  there  is  sufficient  evi- 
dence to  sustain  the  verdict,  a  new  trial  will  not  be 
granted.     Grubb  vs.  Kalb 459 

19.  A  new  trial  will  not  be  granted  on  the  ground  of 
newly  discovered  evidence,  which  is  merely  cumula- 
tive. Evidence  is  cumulative  where  it  goes  to  the  fact 
principally  controverted  on  the  former  trial,  and  re- 
specting which,  the  party  asking  for  a  new  trial  pro- 
duced testimony  on  the  trial  of  the  cause.     Ibid. 

20.  What  the  real  contract  between  the  parties  was,  is  a 
question  for  the  decision  of  the  jury ;  and  when  there 
is  sufficient  evidence  to  sustain  the  verdict,  the  Court 
should  not  grant  a  new  trial.     Loyd  vs.  Cheney 497 

21.  Although  this  Court  would  have  been  satisfied  with 
the  verdict  of  the  jury  in  favor  of  the  defendant,  yet, 
as  the  Court  below  has  granted  a  new  trial,  we  will 
not  control  its  discretion  in  doing  so.  This  Court  is 
always  more  reluctant  to  control  the  discretion  of  the 
Court  below,  in  granting  a  new  trial,  than  in  refusing 

it.     McGregor  vs.  Christie 557 

22.  Where  a  case  has  been  fairly  submitted  to  the  jury, 
and  their  verdict  is  sustained  by  the  evidence,' the 
Court  should  not  set  the  verdict  aside  and  grant  a 
new  trial.     Cleckley  vs.  Beall  &  Fulton 607 

23.  When  the  verdict  of  the  jury  is  against  the  weight 
of  the  evidence,  though  not  so  decidedly  so  as  to  au- 
thorize the  Court  to  grant  a  new  trial,  yet,  when  there 
is  newly  discovered  evidence,  not  merely  cumulative 
in  its  character,  which  establishes  an  independent  fact 
explanatory  of  the  transaction,  going  to  show  that  the 
verdict  is  wrong,  a  new  trial  will  be  granted.  Hold- 
ridge  and  wife  vs.  Hami&on  and  wife 676 

24.  This  Court  will  not  reverse  the  judgment  dissolving 
an  injunction  when  the  facts  show  that  such  dissolu- 
tion was  right.     Woolfolk  &  Anderson  vs.  Rumph 684 

25.  This  Court  will  not  interfere  with  the  grant  of  a 
new  trial,  when  the  design  of  granting  it  was  that 
the  parties  might  be  heard  to  better  advantage,  and 
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the  principles  involved  be  more  carefully  considered. 
Parsons  vs.  Thrasher 694 

26.  A  new  trial  may  be  granted  after  trial  before  the 
petit  jury,  and  before  appeal.  The  JEufaula  Home 
Insurance  Company  vs.  Plant  &  Cubbedge 672 

When  one  is  tendered,  as  security  on  the  appeal  bond, 
who  is  not  a  proper  security  under  the  law,  the  Clerk, 
who  takes  the  bond,  should  refuse  to  accept  him. 
And  if  the  omission  of  the  Clerk  to  reject  such  secu- 
rity, misleads  the  appellant,  and  prevents  him  from 
giving  proper  security,  when,  in  good  faith,  he  intends 
appealing,  and  the  appellant  makes  these  things  ap- 
pear to  the  Court,  even  after  the  adjournment  of  the 
Court,  a  new  trial  will  be  granted.     Ibid. 

NON-RESIDENT.     See  Equity  Jurisdiction,  6. 

NOTICE.    See  Auditor,  1. 

See  Award,  1. 
See  Equity  Practice,  6. 
See  Trustees. 
See  Fraud. 
See  Practice,  12. 

NOVATION. 

1.  Where  the  holder  of  a  promissory  note,  without  the 
assent  of  the  surety,  agreed  with  the  principal  to  wait 
twelve  months  in  consideration  of  the  promise  of  six- 
teen-per  cent,  interest;  and  for  the  nine  per  cent, 
usurious  interest,  took  a  new  note  with  security,  a  por- 
tion of  which  usurious  note  was  subsequently  paid, 
and  the  time  was  given  accordingly :  Held,  that  the 
surety  to  the  original  note  was  discharged.  Camp  vs. 
HoweU...... 312 

2.  The  reception  of  interest  in  advance  on  a  note  is  prima 
facie  evidence  of  a  binding  contract  to  forbear  and 
delay  the  payment;  and  no  suit  can  be  maintained 
against  the  maker  during  the  period  for  which  the 
interest  has  thus  been  paid,  unless  liberty  to  sue  has 
been  reserved  by  the  agreement  of  the  parties.  Scott, 
trustee,  vs.  Saffold 384 

3.  Where  J.  gave  to  C.  a  promissory  note,  with  S.  as 
an  accommodation  endorser,  due  twelve  months  after 
date,  "  interest  to  be  paid  annually  at  ten  per  cent., 
otherwise,  counted  as  principal/'  and  when  the  note 
fell  due,  J.  gave  to  C.  a  new  note  for  the  amount  of 
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interest  on  the  note  in  advance  for  one  year  at  ten  per 
cent. ;  and  ten  months  thereafter,  J.  paid  C.  said  in- 
terest note,  in  consideration  that  C.  would  give  time 
to  J.  until  he,  (C.,)  should  return  from  Europe ;  and 
all  these  arrangements  were  made  without  the  knowl- 
edge or  assent  of  S.,  (the  endorser:)  Held,  that  the 
giving  of  such  note  for  legal  and  usurious  interest  in 
advance,  and  the  payment  thereof,  under  the  circum- 
stances, was  a  binding  contract  on  the  part  of  the 
holder,  to  give  time  to  the  maker,  and  therefore  dis- 
charged the  endorser.  Ibid. 
4.  A  contract  to  pay  money  at  a  subsequent  period,  with 
interest,  to  be  paid  annually,  and  if  the  interest  be  not 
paid  annually,  then  to  become  principal,  is  valid ;  it 
is  neither  usurious,  unconscionable,  nor  contrary  to 
public  policy;  and  the  Courts  will  enforce  such  a 
contract.  If  the  interest  accruing  be  not  paid  when 
due,  suit  may  be  maintained  to  collect  it     Ibid 

PART  PERFORMANCE. 

Where  the  evidence  tends  to  prove  a  part  performance 
of  a  parol  contract,  the  Court  should  permit  the  case 
to  go  to  the  jury,  and  instruct  them  as  to  the  legal 
principles  applicable  to  the  facts  proved.  Bryan  tw. 
South  Western  Railroad  Company ■ 26 

PARTIES— AS  WITNESSES. 

See  Witness,  1,  2,  3,  4,  5,  6,  7. 
How  made.    See  Practice,  10. 
Misjoinder  of.    See  Equity  Practice,  1. 

.  PARTITION  OF  LANDS. 
See  Equity  Jurisdiction,  1. 

PARTNERSHIP. 

1.  Dalton  City  Company  leased  to  Ford  their  shops,  etc., 
and  he  agreed  to  pay  them,  for  rent  for  said  property, 
"  for  the  first  year,  a  sum  equal  to  one-half  the  net 
profits  of  Ford's  business,"  etc. :  Held,  that  said  Com- 
pany and  Ford  were  partners  in  said  business,  under 
said  lease.  Dalton  City  Company  vs.  Howes  &  Wil- 
loughby 115 

See  Attorneys  at  Law,  (4,)  as  to  fees  of  partner  for  serving 
the  firm. 
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PENDENTE  LITE.     See  Attachment,  11. 

POSSESSORY  WARRANT. 

The  judgment  of  a  county-judge,  upon  the  trial  of  a  pos- 
sessory warrant,  bein<j  against  the  weight  of  the  evi- 
dence, the  Judge  of  the  Superior  Court,  upon  certior- 
ari, properly  reversed  his  judgment,  and  ordered  the 
goods  restored  to  him,  who  was  entitled  to  the  pos- 
session of  them.     Wilson  vs.  Reese 578 

PRACTICE. 

1.  When  the  Court  rejected  the  plaintiff's  fi.fa.,  when 
offered  in  evidence  on  the  trial  of  a  claim  case,  it 
was  error  to  allow  a  verdict  to  be  taken  for  the  claim- 
ant; the  Court  should  have  dismissed  the  plaintiff's 
case.    Baker  vs.  Shepherd,  Administrator,  etc 12 

2.  Where  three  attachments  are  levied,  and  one  bond 
given  to  replevy  all  the  property  levied  on,  judgment 
may  be  entered  against  the  defendant,  and  sureties  on 
said  bond  for  the  judgment  in  each  case.  Irvin,  Ad- 
ministrator's. Howard 19 

3.  A  non-suit  should  not  be  awarded  where  the  plaintiff 
makes  out  a  prima  facie  case.  Bryant  vs.  South- 
Western  Railroad  Company 26 

4.  Where  the  evidence  tends  to  prove  a  part  perform- 
ance of  a  parol  contract,  the  Court  should  permit  the 
case  to  go  to  the  Jury,  and  instruct  them  as  to  the 
legal  principles  applicable  to  the  facts  proved.     Ibid. 

5.  Where  declaration  has  been  filed  in  the  Clerk's  office, 
claiming   damages   for  the  seduction   of  plaintiff's 

.  daughter,  but  had  not  been  served  on  defendant,  the 
filing  of  the  declaration  was  such  a  com  m  en  cm  en  t  of 
the  suit,  under  the  Code,  as  to  authorize  an  attach- 
ment to  issue  pendente  lite.     Graves  vs.  Strozier 32 

6.  An  attachment  may  be  issued  upon  the  affidavit  of 
the  plaintiff,  that  he  has  instituted  suit  against  the 
defendant,  in  which  he  claims  a  certain  specific  amount 
of  damages  in  an  action  ex  delicto,  the  same  being  a 
money  demand  within  the  provisions  of  the  statute. 
Ibid. 

7.  Where  an  award  was  made  the  judgment  of  the 
Court  at  an  adjourned  term,  after  notice  given  to  the 
defendant  between  the  regular  and  the  adjourned 
terra,  such  notice  was  sufficient.     Green  vs.  Shields...     35 

8.  Even  if  the  award  was  erroneous,  the  fi.  fa.  issued 
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therefrom  could  not  be  arrested  by  oath  of  illegality, 
in  consequence  of  such  error  in  the  judgment.     Ibid. 

9.  The  counter  affidavit  to  a  distress  warrant  for  rent 
having  been  filed,  the  plaintiff  must  prove  his  claim ; 
the  distress  warrant  is  not  prima  facie  evidence.    JReid 

vs.  Brinson,  Ea?r * 63 

10.  Where  the  proceedings  are  to  eject  the  sub-tenants 
holding  under  the  party  renting  the  land,  as  provided  by 
the  Code,  it  is  discretionary  with  the  Court  to  allow  the 
party  making  the  contract  for  rent  to  be  made  a  party 
to  the  suit,  or  to  require  him  to  defend  in  the  name 
of  his  sub-tenants,  which  discretion  this  Court  will 
not  control,  unless  some  good  and  valid  reason  be 
shown  why  it  should  do  so,  which  does  not  appear 
from  the  record  in  this  case.  Richardson  et  al.  vs. 
Harvey,  AdmW 224 

11.  To  reduce  his  liability,  an  executor  might,  in  the 
Superior  Court,  prove  payments  which  had  been  dis- 
allowed by  the  Ordinary.  Hendricks,  Ez'r.,  et  al.  t?«. 
Mitchell  etal ...  230 

12.  The  law  requiring  the  officer  making  a  levy  on  real 
estate,  to  give  the  tenant  in  possession  written  notice 
of  the  levy,  is  directory  to  the  officer,  and  a  failure  to 
give  such  a  notice  does  not  affect  the  title  acquired  by 
a  bona  fide  purchaser  of  the  property  under  such  levy. 
If  any  injury  be  sustained  by  reason  of  such  failure 
to  give  notice,  it  is  a  matter  between  the  party  in- 
jured and  the  officer  making  the  levy,  and  failing  to 
give  the  notice.     Ibid. 

13.  The  law  presumes  that  every  public  officer  performs 
his  duty,  and  all  the  purchaser,  at  Sheriff's  sale,  has 
to  look  to,  is  the  title  of  the  defendant  in  execution, 
and  the  authority  of  the  officer  to  sell.    Ibid. 

14.  Plaintiff  read  in  evidence  his  note,  which  was  "  to 
be  paid  in  currency,  that  is,  at  par."  Defendant  moved 
a  non-suit  because  there  was  no  proof  of  the  value  of 
such  currency.  The  Judge  refused  the  non-suit. 
The  refusal  was  right.  If  the  defendant  wished  to 
reduce  the  finding,  he  should  have  done  so  by  testi- 
mony.    Crim  vs.  SeUars 324 

15.  After  a  brief  of  the  evidence  had  been  filed  under 
the  supervision  of  the  Judge,  and  some  months  had 
elapsed,  the  motion  to  amend  the  brief  as  to  one  wit- 
ness' evidence,  (founded  upon  an  averment  that  it  was 
incorrectly  stated  in  the  brief,  which  averment  was 
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supported  by  an  affidavit  of  said  witness,)  was  prop- 
erly overruled.     Baker  et  al.  vs.  Wright,  et  uxor 327 

16.  This  Court  will  reluctantly  interfere  with  the  dis- 
cretion of  the  Court  below  in  mere  matters  of  prac- 
tice, unless  the  legal  rights  of  parties  are  prejudiced 
thereby.     Barnett  &  Co.  vs.  Tlwmpson 335 

17.  A  plaintiff  may  dismiss  his  action  in  term-time  or 
vacation,  except  where  a  plea  of  set-off  is  filed;  in 
case  such  plea  is  filed,  he  may  not  dismiss  so  as  to  in- 
terfere with  such  plea,  unless  by  leave  of  the  Court, 
on  sufficient  cause  shown,  and  on  terms  prescribed  by 

the  Court.     Walker,  J.     Mordecai  vs.  Stewart 364 

PRINCIPAL  AND  SURETY. 

Where  D.  became  security  for  T.,  the  principal  debtor 
on  a  bond,  for  negroes  purchased  in  the  State  of  South 
Carolina,  and  T.,  the  principal  debtor,  executed  a 
mortgage  upon  the  negroes,  so  purchased,  to  the  cred- 
itor to  secure  the  payment  of  the  debt,  which  mort- 
gage was  recorded  in  the  State  of  South  Carolina,  but 
was  not  recorded  in  this  State,  into  which  the  negroes 
were  removed  shortly  after  the  purchase — within  six 
months  after  the  removal  of  the  same,  as  required  by 
the  statute  of  this  State :  Held,  that  the  failure  of  the 
creditor  to  record  his  mortgage  in  this  State,  within 
six  months  after  the  removal  of  the  property  therein, 
was  such  an  act  of  omission  of  duty,  required  by  law, 
as  increased  the  risk  of  the  security,  and  exposed  him 
to  greater  liability,  and  therefore,  under  the  well  set- 
tled rule  of  law  in  this  State,  the  security  was  dis- 
charged..    Toomer  vs  Dickerson 428 

Surety  released  by  indulgence.    See  Novation. 
Surety  consenting,  bond  is  amendable.     Attachment)  4. 
Surety  in  Attachment,  how  liable.     See  Attachment,  9. 

PRIVATE  PROPERTY. 

1.  H.  sued  the  Mayor  and  Aldermen  of  Savannah,  for 
damages  produced  by  taking  H's  land  for  a  street ; 
the  Judge  below  refused  to  allow  any  question  an- 
swered touching  the  advantages  which  H.  might  gain 
from  the  opening  of  the  street,  and  charged  the  jury 
that  such  advantage  or  gain  could  not  be  used  to  de- 
crease or  set  off  Hs  damages :  Held,  that  the  refusal 
and  charge  were  both  right.    The  decision  in  Jones 
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vs.  the  Will's  Valley  Railroad,  30th  Georgia  Reports, 
covers  this  case.     The  Mayor  and  Aldermen  of  Savan- 
nah vs.  Hartridge 113 

2.  When  the  Justices  of  the  Inferior  Court  of  Fulton 
county  seized  and  took  posession  of  the  plaintiff's 
property  without  his  consent,  for  the  purpose  of  pro- 
viding a  small  pox  hospital,  and  occupied  it  for  that 
purpose  for  some  months :  Held,  that  in  an  action  of 
trespass  brought  by  the  plaintiff  against  the  defend- 
ants in  their  individual  capacity,  for  such  seizure  and 
occupancy,  to  recover  damages  therefor ;  although  the 
Inferior  Court  may  have  had  the  power  and  au- 
thority, under  the  law,  to  provide  small  pox  hospitals, 
yet  such  Inferior  Court  did  not  have  the  power  and 
authority,  under  the  law  and  constitution,  to  seize  or 
impress  plaintiff's  private  property  for  that  purpose... 
Marhham  vs.  Brown 277 

PROMISSORY  NOTES. 

1.  Fraud  in  the  procurement  of  a  note,  as  specified  in  the 
Revised  Code,  means  fraud  in  the  procurement  by  the 
holder  thereof.  An  innocent  holder  of  a  note  for 
value  before  due,  will  be  protected,  although  the  note 
may  have  been  fraudulently  procured  by  the  payee 
from  the  maker,  of  which  the  holder  had  no  notice. 
Robertson  vs.  Vason  et  al 66 

2.  A  contract  to  pay  money  at  a  subsequent  period,  with 
interest  to  be  paid  annually,  and  if  tne  interest  be  not 
paid  annually,  then  to  become  principal,  is  valid ;  it 
is  neither  usurious,  unconscionable,  nor  contrary  to 
public  policy;  and  the  Courts  will  enforce  such  a  con- 
tract. If  the  interest  accruing  be  not  paid  when  due, 
suit  may  be  maintained  to  collect  it.  Scott,  trustee,  vs. 
Saffold. 384 

As  to  release  of  surety  by  indulgence.     See  Novation. 

RAILROAD  COMPANIES. 

1.  Railroad  companies,  by  their  agents,  should  exercise 
all  reasonable  care  and  diligence  in  the  running  of 
their  locomotives,  cars  and  other  machinery,  and  are 
liable  for  damages  caused  by  their  failure  to  do  so. 
Holmes,  Administrator,  vs.  Central  Railroad  and 
Banking  Company 593 

2.  In  a  case  where  a  railroad  train  ran  over  and  killed 
a  slave,  who  was  on  the  track  at  a  point  sixty  yards 
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from  a  public  road-crossing,  the  Court  was  requested  to 
charge  the  jury  "that  the  plaintiff  is  not  entitled  to 
recover,  unless  the  jury  find,  from  the  evidence,  that 
the  defendant  was  guilty  of  gross  negligence/'  which 
charge  the  Court  refused  to  give.  The  jury  having 
found  a  verdict  against  the  railroad  company,  a  new 
trial  was  moved  for,  and  the  motion  granted  by  the 
Court,  on  the  ground  that  the  charge,  as  requested, 
ought  to  have  been  given ;  and,  on  the  further  ground, 
that  the  verdict  was  contrary  to  the  principles  of  law, 
equity  and  justice  :  Held,  that  although  the  charge 
requested  was  properly  refused,  yet,  upon  the  facts  of 
the  case,  the  granting  of  the  new  trial  was  right. 
Ibid. 

See  Common  Carriers. 

REFRESHMENTS.    See  Jury,  2. 

REMARKS  BY  THE  JUDGE. 

See  Criminal  Law,  4. 

REMEDY. 

When  a  plaintrff  seeks  to  enforce  his  remedy  upon  a  con- 
tract made  in  another  State,  in  the  Courts  of  this 
State,  such  judgment  is  to  be  rendered  as  the  laws  of 
this  State  authorize  and  require,  and  not  such  a  judg- 
ment as  the  laws  of  the  State  where  the  contract  was 
made,  may  authorize  and  allow.  The  lex  fori,  and 
not  the  lex  loci,  governs  as  to  the  remedy  in  the  Courts 
of  this  State,  in  a  suit  to  enforce  the  performance  of  a 
contract  against  a  surety  thereon,  made  in  another 
State.     Toomer  vs.  Diekerson 428 

RENT. 

1.  The  counter-affidavit  to  a  distress  warrant  for  rent 
having  been  filed,  the  plaintiff  must  prove  his  claim  ; 
the  distress  warrant  is  not  prima  facie  evidence. 
Reidvs.  Brinson,  Executor 63 

2.  Where  there  is  a  contract  for  the  rent  of  land  re- 
duced to  writing,  by  which  the  party  renting,  stipu- 
lates that  he  will  deliver  the  possession  of  the  rented 

S remises  to  the  party  from  whofti  he  rented  the  same, 
y  the  25th  day  of  December  next,  after  the  date  of 
the  contract,  the  relation  of  landlord  and  tenant  exists 
between  the  parties,  and  neither  the  tenant,  nor  those 
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claiming  under,  the  the  tenant,  can  deny  or  dispute  the 
title  of  the  landlord,  without  first  surrendering  the 
possession  of  the  rented  premises  to  the  landlord,  ac- 
cording to  the  terms  of  the  contract.  Richardson  et 
aL  vs.  Harvey,  Administrator 224 

3.  Where  a  tenant  holds  possession  of  the  rented  prem- 
ises beyond  the  term  for  which  thfe  same  were  rented, 
the  jury,  upon  the  trial  of  an  issue  formed  under  the 
provisions  of  the  Code,  may  find  a  verdict  for  double 
the  rent  stipulated  to  be  paid ;  or  if  he  be  a  tenant  at 
will  or  sufferance,  then  for  double  the  rent  the  prem- 
ises are  shown,  by  the  evidence,  to  be  worth.     Ibid. 

4.  Where  the  proceedings  are  to  eject  the  sub-tenants, 
holding  under  the  party  renting  tliQ  land,  as  provided 
by  th^  Code,  it  is  discretionary  with  the  Court  to  allow 
the  party  making  the  contract  for  rent  to  be  made  a 
party  to  the  suit,  or  to  require  him  to  defend  in  the 
name  of  his  sub-tenants,  which  discretion  this  Court 
will  not  control,  unless  some  good  and  valid  reason  be 
shown  why  it  should  do  so,  which  does  not  appear 
from  the  record  in  this  case.     Ibid. 

RETURN  OF   WRIT.    See  Attachment,  7. 

SCALING  ORDINANCE. 

1.  The  defence  to  a  promissory  note  was  that  it  should 
be  "scaled"  under  the  Ordinance  of  November,  1865, 
and  it  was  not  shown  what  was  the  consideration  of 
the  note.  The  Court  refused  to  allow  proof  of  the 
value  of  Confederate  currency  at  the  date  of  the  note, 
because  the  consideration  was  not  shown,  and  charged 
the  jury  that  the  facts  constituted  no  defence,  without 
proof  of  such  consideration.  A  verdict  for  the  full 
amount  was  -rendered  against  the  defendant,  and  he 
moved  for  a  new  trial  because  of  that  refusal  and  that 
charge,  and  the  Judge  granted  a  new  trial :  Held, 
that  he  did  right.     Hill  vs.  Vanduzer 293 

2.  Plaintiff  read  in  evidence  his  note,  which  was  "  to 
be  paid  in  currency  that  is  at  par."  Defendant  moved 
a  non-suit,  because  there  was  no  proof  of  the  value  of 
such  currency.  The  Judge  refused  the  non-suit. 
The  refusal  was  right;  If  the  defendant  wished  to 
reduce  the  finding,  he  should  have  done  so  by  testi- 
mony.    Grim  vs.  Sellars 324 

3.  Where  a  promissory  note  was  given  in  consideration 
of  "  Confederate  notes"  borrowed,  and  a  portion  of 
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the  evidence  showed  that  the  note  was  to  be  paid  in 
the  same  currency,  and  evidence  was  introduced  to 
show  the  value  of  Confederate  money  at  the  date  of 
the  note  and  at  its  maturity,  and  at  no  other  time,  and 
the  Court  charged  the  jury  "  that  they  might  ascer- 
tain the  gold  value  of  Confederate  money  at  the 
time  of  making  of  the  contract  and  upon,  or.  at  the 
time  of  the  maturity,  and  adopt  either,  according  to 
their  opinion  of  the  equity  of  the  case :"  Held,  that 
the  charge,  under  the  evidence,  was  correct,  and  that 
if  the  Court  had  charged  as  to  the  value  of  Confede- 
rate currency  at  any  other  time,  he  would  have  erred, 
as  there  was  no  testimony  to  justify  any  such  charge. 
Loydvs.  Cheney....^ 497 

SEPARATION  OF  JURY.    See  Jury. 

SERVICE. 

1.  By  the  Act  of  18th  April,  1863,  express  companies 
could  effectually  be  sued  by  service  of  the  writ  on  any 
one  of  the  agents  of  the  company  in  the  county  in 
which  such  suit  was  instituted.  The  Act  of  the  23d 
February,  1868,  to  perfect  service  on  express  compa- 
nies, provides  that  where  its  President,  or  chief  offi- 
cer, resides  in  this  State,  it  shall  be  the  duty  of  the 
company  to  post  in  a  public  or  conspicuous  place,  at 
each  office  where  it  does  business,  the  name  of  its 
President,  or  chief  officer,  on  whom  service  can  be 
perfected  in  this  State.  These  acts,  construed  together, 
seem  to  regard  service  on  an  agent  in  the  county 
where  suit  is  instituted,  as  incomplete  and  imperfect, 
where  the  President,  or  chief  officer,  resides  in  Geor- 
gia, and  his  name  has  been  posted  as  directed  by  the 
latter  act.     Conner  vs.  Southern  Express  Company....  397 

2.  The  suit  here  begun  by  service  of  an  agent  at  Colum- 
bus, in  October,  1866,  was  capable  of  being  perfected 
by  a  personal  service  of  a  copy  of  the  original  writ 
and  process  on  such  President,  or  chief  officer,  whose 
name  had  been  so  posted.     Ibid. 

3.  The  plea  of  the  defendant  below,  setting  forth  the 
facts  that  the  President,  or  chief  officer  of  the  compa- 
ny, resides  in  Augusta,  Georgia,  and  that  his  name 
had  been  conspicuously  posted  in  the  office  of  the 
company  at  Columbus,  was  admitted  by  plaintiff, 
without  proof,  to  be  true.  The  Court  did  right  in 
overruling  the  demurrer  to  that  plea,  but  his  judg- 

49 
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ment  "  that  plaintiff,  by  such  plea,  was  barred  and 
defeated  in  his  said  action/'  was  erroneous.  Ibid. 
4.  A  suit  having  been  begun  by  service  on  an  agent  at 
Columbus,  pursuant  to  the  Act  of  1863,  the  Court  be- 
low should  simply  have  required  the  plaintiff  to.joer- 
fed  service  on  the  President,  or  chief  officer  of  the 
express  company,  whose  name  had  been  conspicuously 
posted,  etc.,  according  to  the  Act  of  1866,  and  should 
have  given  plaintiff  time  for  such  purpose.     Ibid. 

SET-OFF. 

1.  No  suitor  is  compelled  to  appear  on  the  equity  side 
of  the  Court,  but  he  may  institute  his  proceedings  for 
an  equitable  cause  of  action  on  the  Common  Law  side 
of  the  Court ;  or  a  defendant  may  set  up  to  a  proceed- 
ing at  law,  any  ground  of  defence,  whether  it  be  an 
intervening  equity,  or  a  set-off  of  an  equitable  nature, 
or  other  grounds  of  jdefence,  either  legal  or  equitable, 
and  the  Court  may  allow  the  jury  to  find  a  verdict, 
and  a  judgment  be  rendered  thereon,  so  moulded  and 
framed  as  to  give  equitable  relief  in  the  case,  as  verdicts 
and  decrees  are  rendered  and  framed  in  equity  pro- 
ceedings.    Walker,  J.     Mordecai  vs.  Stewart 

2.  A  plaintiff  may  'dismiss  his  action  in  term  time  or 
vacation,  except  where  a  plea  of  set-off  is  filed ;  in 
case  such  plea  is  fifcd,  he  may  not  dismiss  so  as  to 
interfere  with  such  plea,  unless  by  leave  of  the  Court, 
on  sufficient  cause  shown,  and  on  terms  prescribed  by 
the  Court.     Walker  J.    Ibid. 

3.  The  case  of  an  equitable  set-off  against  a  non-resi- 
dent, which  cannot  be  pleaded  at  law,  gives  jurisdic- 
tion to  equity,  and  the  bill  should  be  retained.  War- 
ner, C.  J.     Ibid. 

See  Costs,  1. 

SEVERANCE. 

1.  In  all  cases  where  parties  are  jointly  indicted  for  an 
offence  which  does  not  require  the  joint  act  of  two  or 
more  to  commit  it,  the  defendants,  upon  application, 
have  a  right  to  sever  on  the  trial ;  otherwise,  as  to 
those  offences  which  require  the  joint  act  of  two  or 
more  to  commit  them.     Home  et  al.  vs.  The  State & 

SHERIFF— His  fees,  etc.    See  Costs. 

Notice  of  levy  by.  See  Practice,  12, 13 
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SLAVES.    See  Executors,  3. 

See  Measure  of  Damage,  2. 

STAY-LAW.     See  Constitutional  Lata. 

SUBROGATION.    See  Equity,  4. 

See  Usury,  1. 

SURRENDER.    See  Corporation,  1,  2. 

SURETY.     See  Principal  and  Surety. 

TAX. 

1.  When  the  City  Council  of  Augusta,  by  an  ordinance 
".     passed  on  the  31st  day  of  March,  1867,  levied  and 

assessed  a  tax  on  the  gross  sales  of  cotton  of  twenty- 
five  cents  on  every  hundred  dollars;  on  every  hun- 
dred dollars  of  commission  received  by  Commission 
Merchants  and  Cotton  Factors,  three  dollars ;  on  every 
hundred  dollars  of  the  gross  amount  of  all  sales  of 
goods,  wares,  and  merchandize,  and  produce,  (except 
cotton,)  and  receipts  for  storage,  one  dollar:  IJdd, 
that  the  City  Council,  under  their  charter,  had  the 
power  and  authority  to  enact  said  ordinance,  and  to 
assess  and  collect  said  tax.  Pearce,  Whedis  &  Co. 
vs.  The  CUy  Council  of  Augusta 597 

2.  The  City  Council  of  Augusta,  on  the  2d  day  of  June, 
1865,  passed  an  ordinance,  assessing  a  spescific  tax  of 
one  thousand  dollars  upon  the  Insurance  and  Bank- 
ing Company  of  that  city :  Held,  that  inasmuch  as 
the  general  tax  laws  of  the  State  had  not  heretofore 
recognized  an  incorporated  company  as  taxable  prop- 
erty, the  City  Council  of  Augusta  did  not  have  the 
power  and  authority,  under  their  charter,  to  assess 
and  collect  said  tax.     The   City  Council  of  Augusta 

vs.   Walton  &  Walton 620 

TENANT.    See  Landlord  and  Tenant. 

TENANTS-IN-COMMON. 

The  law  defines  the  interest  of  tenants  in  common  to 
be  equal,  in  the  absence  of  proof  to  the  contrary. 
Baker  vs.  Shepherd,  Adm!r,  etc 12 

TITLE  BY  SHERIFF.    See  Practice,  12. 
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TRANSFER  OF  LIEN.    See  Vendor's  Lien. 
TROVER — interest  not  allowed  in.    See  Interest,  1. 

TRUSTEES. 

A  trustee,  having  possession  of  trust  property,  is  bound 
to  use  ordinary  diligence  in  the  preservation  and  pro- 
tection of  the  same,  and  if  he  did  not  intend  or  desire 
to  receive  the  Confederate  money  in  payment  of  the 
note,  he  should  have  given  his  attorney  notice  not  to 
have  received  it  from  the  maker  thereof.  King  vs. 
Kingetal 205 

See  Confederals  Money,  2. 

TRUSTS. 

1.  When  cesuti  que  trusts  averred  that  the  trustee  had, 
with  the  trust  fund,  bought  lands,  took  title  therefor 
in  his  own  name,  and  mortgaged  them  to  T.  for 
loaned  money,  (who  was  about  to  sell  them  under  his 
mortgage  fi.  fa.)  and  obtained  injunction  against  such 
sale,  and  T.,  in  his  answer,  denied  all  notice  or  knowl- 
edge of  any  trust,  and  swore  that  the  transaction  by 
him  was  bona  fide,  and  upon  a  valuable  consideration : 
Held,  that  though  the  bill  should  not  have  been  dis- 
missed, still  the  injunction  should  have  been  dissolved. 
Thrasher  et  al.  vs.  Partee  and  wife 392 

UNITED  STATES  CURRENCY. 

1.  W.  hired  to  H.  a  slave  from  28th  December,  1864, 
to  25th  December,  1865.  The  slave  was  practically 
manumitted  about  the  1st  of  June,  1865.  Upon  a 
suit  for  this  hire,  the  Judge  charged  the  jury  that 
they  should  find  for  the  plaintiff  so  much,  with  in- 
terest, as  it  was  proven  the  slave's  services  were  worth 
while  he  served  as  a  slave,  and  further,  that  this  estt- 

'  mate  should  be  made  in  the  legal  tender  United  States 
paper  currency :  Held,  that  there  was  no  error  in  said 
charge.     Wilkes,  Guardian,  vs.  Hughes 361 

See  Legal  Tender. 

USURY. 
1.  S.,  security  for  C,  having  paid  nothing  for  C,  has 
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no  equity  to  be  subrogated  to  the  right  which  C.  has 
to  sue  for,  and  recover  back,  usurious  interest  paid  by 
C.  to  M.  on  transactions  different  from  the  one  on 
which   S.  is  security.    Harris,  J.     Mordecai  vs. 

Stewart 364 

2.  A  contract  to  pay  money  at  a  subsequent  period,  with 
interest,  to  be  paid  annually,  and  if  the .  interest  be 
not  paid  annually,  then  to  become  principal,  is  valid ; 
it  is  neither  usurious,  unconscionable,  nor  contrary  to 
public  policy,  and  the  Courts  will  enforce  such  a  con- 
tract. If  the  interest  accruing  be  not  paid,  when  due, 
suit  may  be  maintained  to  collect  it.  Scott,  Trustee, 
vs.  Saffold. 384 

VENDOR'S  LIEN. 

Where  M.  sold  to  P.  a  lot  of  land,  and  took  from  P. 
a  promissory  note,  expressing  in  it  that  it  was  for  the 
balance  of  the  purchase  money,  and  took  no  other 
security,  and  afterwards  M.  sold  said  note  to  H.  & 
Co.,  and  in  writing  transferred  the  same  to  them 
thus :  "  without  recourse,  I  assign  my  vendor's  lien  on 
lands  mentioned  in  this  note,  to  said  firm,  in  lieu  of 
any  other  security " :  Held,  that  M.  and  H.  &  Co., 
as  against  P.  and  his  representatives,  (there  being  no 
creditors  who  had  given  credit  after  this  purchase, 
and  upon  faith  of  it,)  were  entitled  to  a  decree  that 
the  land  be  sold,  and  said  note  be  discharged  from  its 
proceeds,  in  preference  to  other  demands  or  debts. 
High  &  Co.  vs.  Childers,  Adm'r.. *. 221 

VERDICT.     Impeachment  of. 

After  a  verdict  has  been  rendered,  a  juror  will  not  be 
heard  to  impeach  it.  .  This  is  well  settled.  OBarr 
vs.  Alexander  &  Trammd 195 

See  New  Trial,  2,  3,  4,  6,  7,  10,  11,  12,  14, 17,  18,  20, 
21,  22,  23. 

WAIVER. 

I.  Where  the  Court,  without  the  consent  of  parties,  per- 
mitted the  jury  to  disperse  for  dinner,  and  the  parties 
knowing  the  fact  before  they  re-assembled,  made  no 
objection  to  the  jury  considering  the  cause,  after  they 
had  so  dispersed  and  re-assembled,  such  acquiescence 
was  an  implied  assent  to  dispersion,  and  inasmuch  as 
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no  misconduct  of  the  jury  appears,  and  the  verdict  is 
in  accordance  with  the  evidence,  a  new  trial  should 
not  be  granted  on  account  of  such  dispersal.     Stix  & 

Co.  vs.  Pump  &  Co 332 

2.  The  Augusta  Insurance  &  Banking  Company  made 
an  assignment  of  its  assets  to  assignees,  for  the  benefit 
of  all  its  creditors.  Among  the  assets  assigned  were 
fourty-four  shares  of  the  capital  stock  of  the  Georgia 
Railroad  and  Banking  Company,  which,  by  the  assent 
of  the  last  named  bank,  were  transferred  to  the  names 
of  the  assignees  on  the  transfer-book,  and  a  certificate 
of  stock  issued  in  their  names,  by  this  bank.  At  the 
time  of  said  assignment  and  transfer,  the  Augusta 
Insurance  and  Banking  Company,  was  indebted  to  the 
Georgia  Railroad  and  Banking  Company  in  the  sum 
of  $38,284,  for  which  amount  the  Georgia  Railroad 
Bank  had  a  lien  by  law  upon  the  stock.  In  ascer- 
taining the  respective  rights  of  the  various  creditors 
of  the  Augusta  Insurance  and  Banking  Company,  the 
Court  below  decided  that  the  transfer  of  the  stock 
to  assignee  did  not  defeat  the  lien  of  the  Georgia 
Railroad  Bank :  Held,  that  the  Court  decided  right. 
Dobbins  vs.  Walton  &  Walton 614 

As  to  Waiver  of  Dower.    See  Widow. 
As  to  Waiver  of  Answer.     See  Equity  Practice,  18. 
As  to  Waiver  of  Filing  Proceedings.    See  Practice,  18. 
As  to  Waiver  of  Call  of  Appearance  Docket.    See 
Practice,  18. 

WESTERN  AND  ATLANTIC  RAILROAD. 

The  Superintendent  of  the  Western  and  Atlantic  Rail- 
road is  not  subject  to  garnishment  process.  Dobbins 
vs.  Orange  and  Alexander  Railroad  Company 240 

WIDOW. 

1.  Where  a  feme  sole,  of  full  age  and  competent  to  con- 
tract, agreed  with  her  intended  husband,  in  writing, 
for  the  control  of  her  property,  for  her  sole  and  sep- 
arate use  during  the  coverture;  and  further,  that 
should  she  survive  him,  his  estate  should  be  chargea- 
ble with  furnishing  her  a  house  and  lot,  worth  $3,000,- 
00,  for  and  during  her  life  or  widowhood,  and  she  re- 
leased all  other  claim  upon  his  property,  and  all  right 
to  dower  in  any  of  the  lands  of  which  he  might  die 
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seized  and  possessed,  and  afterwards  married  hiih,  and 
he  died,  she  is  not  dowerable  out  of  his  lands.  Cul- 
berson vs.  Culbersoq,  Executor 296 

See  Assignment.  1. 

"  Dower. 

u   Year's  Support 

WIFE.    See  WiU. 
Wife,  when  competent  witness.     See  Witness,  3. 

WILL. 

1.  Where  a  testator,  who  has  no  child  or  decendant  of  a 
child,  at  the  time  of  her  death,  executed  a  will,  be- 
queathing and  devising  a  portion  of  her  estate  to  char- 
itable uses:  Held,  that,  under  the  laws  of  this  State, 
the  bequest,  and  devise,  contained  in  the  will,  was 
valid,  although  it  was  not  executed  ninety  days  be- 
fore the  death  of  the  testatrix ;  that  the  restrictions 
contained  in  the  2344th  section  of  the  Revised  Code 
applies  only  to  such  testators  as  die,  leaving  a  wife,  or 
child,  or  descendants  of  a  child,  who  may  devise  one- 
third  of  their  estate,  or  a  less  portion  thereof,  to  char- 
itable uses;  in  all  cases  of  that  description,  the  will 
containing  such  devise,  or  bequest,  must  be  executed 
at  least  ninety  days  before  the  death  of  the  testator,  or 
such  devise  or  bequest  will  be  void.  Reynolds  et  al. 
vs.  Bristow  &  Kent 283 

WITNESS. 

1.  Ejectment  was  brought  on  the  several  demises  of 
Stamper  &  Wingo,  against  Robinson,  who  died  pend- 
ing the  action,  and  his  son,  as  executor,  was  made  a 
party  defendant.  On  the  trial,  plaintiff  proposed  to 
read  Stamper's  deposition,  (having  released  him  from 
his  warranty,  indemnified  nim  against  costs,  etc.,)  to 
show  that  the  testator,  Robinson,  held  possession  of 
the  land  in  dispute,  under  Stamper,  and  thus  defeat 
the  adverse  possession  set  up  and  proved  by  the  exec- 
tor:  Held,t\ia.t,  notwithstanding  Stamper  was  not  in- 
terested in  the  action,  and  by  the  law  prior  to  the  Act 
of  1866,  was  a  competent  witness  for  the  plaintiff, 
yet,  according  to  the  proviso  to  the  first  section  of  the 
"  Act  to  declare  certain  persons  competent  witnesses/' 
etc.,  (Acts  1866,  p.  138,)  Stamper  was  not  a  compe- 
tent witness  in  his  own  favor,  he  being  one   of  the 
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parties  to  the  original  contract,  and  the  opposite 
party,  Robinson,  being  dead.  Doe,  ex  dem.,  Cren- 
shaw vs.  Robinson,  Executor  et  al. 118 

2.  Held,  also,  that  while  Robinson,  the  executor,  is  a 
competent  witness,  in  his  own  favor,  yet  Wingo  is 
not,  because  he  is  the  opposite  party  to  the  cause  of 
action  in  issue  and  on  trial,  and  the  other  party  is 
dead — he  cannot,  therefore,  be  a  witness  in  his  own 
favor.  The  rights  of  Robinson,  the  deceased,  are  to 
be  decided,  and,  as  he  cannot  be  heard,  the  statute  ex- 
cludes the  testimony  of  other  parties  to  the  original 
contract  or  cause  of  action  in  issue  and  on  trial.    Ibid. 

3.  In  any  action  to  charge  an  inn-keeper  for  the  loss  of 
a  trunk  and  its  contents,  the  wife  of  the  plaintiff  is 
admissible  to  prove  the  contents  of  the  trunk,  indepen- 
dent of  the  -Act  of  1866,  where  no  other  evidence  is 
attainable,  upon  a  policy  in  favorem  justicke,  and 
springing  out  of  the  necessity  of  the  case,  and  the 
nature  of  the  subject.    Sasseen  &  Whitaker  vs.  Clarke.  242 

4.  The  attorney  of  plaintiff  in  ejectment  cannot  be  made 
to  testify  whether  said  plaintiff  had  not  employed 
him  to  sue  for  his  individual  benefit,  and  had  author- 
ized his  name,  as  administrator,  used  for  his  individ- 
ual benefit.     Doe,  ex  dem,  Stephens,  vs.  Hoe,  etc 289 

5.  When  a  party  offers  to  testify  in  his  own  cause,  he  is 
not  incompetent,  (under  the  Act  of  16th  of  Decem- 
ber, 1866,)  merely  because  one  of  the  firm,  the  oppo- 
site party,  is  dead.  There  should  first  be  an  enquiry 
as  to  whether  what  he  intends  testifying  about  was 
transacted  with  a  living  member  of  the  firm.  If  \\e 
shows  it  was,  he  is  competent.    Leaptrot  vs.  Robinson  586 

6.  Under  the  Act  of  16th  December,  1866,  a  party  to 
the  record  is  not  an  incompetent  witness  as  against 
the  other  party,  a  firm  simply  because  one  of  the  firm 
is  dead ;  to  exclude  him,  it  must  appear  that  the  trans- 
action  about  which  he  testifies  was  had  with  the  de- 
ceased, and  with  no  other  living  member  of  the  firm. 
Moore  vs.  Harlan  &  Hollingsworth 623 

7.  Although  one  defends,  as  administratrix,  when  it  ap- 
pears to  the  Court  that  she  is  individually  the  real 
party,  and  that  the  transaction  about  which  testimony 
is  required  was  with  her  personally,  the  plaintiff  can 
testify  in  his  own  behalf,  under  the  Act  of  16th  of 
December,  1866.     Qleatonvs.  Gleaton 650 

WITNESS.    MISTAKE  OF.     See  Ejectment,  2. 


INDEX.  761 

YEAR'S  SUPPORT. 

1.  8.,  by  deed,  conveyed  to  G.  all  his  personal  property 
in  trust ;  first  to  pay  all  the  creditors  of  8.,  and  then 
to  pay  the  surplus  to  the  sisters  of  S. ;  6.  took  pos- 
session in  the  lifetime  of  8.,  and,  after  his  death,  was 
proceeding  to  execute  said  trusts,  when  the  widow  of 
S.,  having  notified  his  administrator  of  her  claim  of 
her  year's  support  out  of  said  property,  said  adminis- 
trator filed  a  oill,  praying  that  G.  be  enjoined  from 
disposing  of  the  property,  and  that  tfee  same  be  deli v- 

'  ered  to  him,  as  administrator :  Held,  that  S.,  having, 
by  said  deed,  parted  absolutely  with  said  property, 
his  widow  had  no  claim  upon  it,  and  the  injunction 
was  properly  refused.  Swmmerford,  Administrator, 
vs.  Gilbert 69 

See  Assignment,  1. 
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41  Contractee  "  should  be  Contractor Page  84 

"Green"    should  be  Williams  (last  sentence) -  "    47 

"  Commence  "  should  be  commencement -  43 

"3  Ret.  280,"  should  be  3  Pet,  280 -  "  179 

"Property  belonging"  should  be  properly  belonging "  182 

"Prom his  client"  should  be  for  his  client "  202 

11  Of  them  in  payment  of "  should  be  stricken  out "  212 

"To  Franklin's  right  so  "  should  be  as  to  Franklin's  right  to-  "  218 

"Leaving an "  should  be  leaving  an  estate "  280 

11  Vissitudes  "  should  be  vicissitudes -  "  266 

"Walker,  C.  J."  should  be  Warner,  C.  J. "  280 

"A.  Kerman"  should  be  Ackerman -    "  290  295 

"Commissioners  "  should  be  commissions Page  388 

"Twirty-two"  should  be  thirty-two -  "  842 

"Daughters"  should  be  Daughter -  u  844 

"Waner  J."   should  be  Warner,  C.  J "  847 

"  Treasurer  notes"  should  be  Treasury  notes ~  "  862 

"Jurisdictions"  should  be  judicatories. -  "  875 

"  Has  not  responsible ' '  should  be  he  was  not  responsible,  (top  of)  "895 

"  A  counsel"  should  be  as  counsel "  402 

"  Mylue  &  Keen  "  should  be  Mylne  &  Keen. "  407 

"  Potts  on  oblig."  should  be  Poth.  on  oblig -  *  425 

"Surety,  risk"  should  be  Surety's  risk "  465 

"Past  payment"  should  be  part  payment,  (bottom  of)— "  462 

"Grounds  spicefied"  should  he  grounds  specified "  463 

"  Lien  which  probably  can  "  should  be  lien  which  possibly  can-  "  496 

11  Hollingsworth  was  as  dead ' '  should  be  HoUingsworthwas  dead  "'623 

"  Officers  in  Court"  should  be  officers  of  Court "  &7 
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